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EZEKIEL  H.  PALMER. 


RESTORATION  TO  THE  BAR 


The  name  of  Ezekiel  H.  Palmer  having,  at  the  September  term,  1871, 
been  directed  by  the  court  to  be  stricken  from  the  roll  of  attorneys  of  this 
court  (see  this  volume,  page  225),  at  the  January  term,  1873,  on  applica- 
tion, supported  by  proofs,  to  authorize  said  Palmer  to  subscribe  such  roll 
of  attorneys,  pursuant  to  the  6th  section  of  the  Statute  in  such  case  made 
and  provided,  it  was  ordered  by  the  court,  after  full  consideration  of  tlie 
matter,  that  said  Palmer  be  authorized  to  sign  or  subscribe  said  roll,  and 
be  restored  to  his  right  to  practice  law  in  all  the  courts  of  this  State. 


CASES 


IN  THB 


SUPREME  COURT  OF  ILUmOIS. 


NORTHERN   GRAND  DIVISION. 


SEPTEMBER    TERM,    1871. 


Henry  Fuller 


John  Z.  Little. 


1.  Evidence — its  admission.  Where  it  is  claimed  that  a  person  em- 
ployed a  stage  manager  for  the  season  at  $60  per  mouth,  it  was  not  error 
to  admit  evidence  of  the  acts  done  by  the  agent  in  the  fall  in  reference  to 
the  business  of  the  next  year,  when  the  acts  were  done  with  the  knowl- 
edge or  approval  of  the  employer,  as  tending  to  show  that  the  agent  was 
employed  for  the  season. 

2.  Instructions — evidence.  Where  such  evidence  is  admitted,  and  the 
court  instructed  the  jury  that  it  should  not  prejudice  defendant  unless  the 
acts  were  authorized  or  ratified  by  him :  Held,  that  the  evidence  could 
have  worked  defendant  no  harm. 
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8.  An  instruction  which  informed  the  jury  that  if  defendant  employed 
plaintiff"  for  a  specified  time,  aud  defendant  committed  a  breach  of  the  con- 
tract wherebj"^  plaintiff"  was  prevented  from  serving  for  the  period  he  was 
employed  aud  he  thereby  suffered  loss,  he  was  entitled  to  recover  the  sal- 
ary which  defendant  agreed  to  pay  for  the  time  for  which  he  was  hired, 
less  tlie  amount  of  net  earnings  the  evidence  showed  he  had  made  duriug 
the  time  for  which  he  was  hired :  Held,  in  view  of  the  evidence  before  the 
jurj',  that  this  instruction  could  not  have  misled  the  jury  and  worked  no 
wrong  to  defendant. 

4.  Damages — reduction  thereof.  Where  there  is  such  an  engagement, 
aud  the  emploj^er  violates  the  agreement  and  prevents  its  fulfillment,  he  is 
liable  for  the  wages  during  the  time,  and  it  is  for  him  to  prove  that  plain- 
tiff^ has  been  actually  employed  in  other  profitable  business,  or  that  such 
employment  hnd  been  off"ered  to  and  rejected  by  him,  to  entitle  him  to  a 
reduction  of  damages.  Aud  where  a  defendant  fails  to  prove  that  the 
plaintiflF  was  or  could  have  been  so  employed,  and  the  evidence  is  vague 
and  indefinite  as  to  plaintiffs  earnings  during  the  time  so  that  the  jury 
could  make  no  estimate  of  the  amount,  the  judgment  will  not  be  reversed 
because  no  deduction  was  allowed. 

5.  Newly  discovered  evidence.  Where  it  appears,  from  the  affida- 
vits filed  in  support  of  a  motion  for  a  new  trial  because  of  newly  discovered 
evidence,  that  it  is  only  cumulative  and  indecisive,  a  new  trial  should  not 
be  granted. 

6.  Practice — new  points  for  a  re-argument.  Where  a  case  has  been 
argued  and  decided  on  the  points  presented,  a  rehearing  will  not  be 
granted  on  new  questions  raised  for  the  first  time  in  the  petition,  unless  it 
be  to  prevent  manifest  injustice. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Messrs.  Grant  &  Swift,  for  the  appellant. 

Messrs.  Meriam  &  Alexander,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

This  was  an  action  brought  by  Little  against  Fuller  to  re- 
cover damages  for  breach  of  a  contract  alleged  to  have  been 
made  between  the  parties  by  which  the  plaintiff  agreed  to  pay 
the  defendant  a  year's  salary  at  the  rate  of  $60  per  week  in 
consideration  of  the  defendant's  services    as    stage  manager 
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at  a  place  of  amusement  called  Wood's  Museum,  in  the  city 
of  Chicago.  The  defendant  sold  the  museum  on  the  1st  of 
August,  1869,  and  the  question  in  this  case  was,  whether  he 
had  previously  engaged  the  plaintiif  for  the  season,  com- 
mencing on  the  1st  of  August  and  terminating  on  the  1st  of 
the  next  July.  The  jury  found  for  the  plaintiff,  assessing  his 
damages  at  .^2800. 

The  first  error  assigned  is,  that  the  court  admitted  illegal 
evidence.  The  plaintiff  was  acting  as  stage  manager  for  the 
defendant  at  the  time  of  the  sale,  and  the  court  permitted  him 
to  show  what  steps  he  had  taken  to  carry  foiward  the  business 
during  the  next  year.  If  these  acts  of  the  plaintiff  were  done 
under  the  direction  or  with  the  knowledge  or  approval  of  the 
defendant,  they  were  very  material  in  aiding  the  jury  to  pass 
upon  the  question  at  issue.  They  related  to  the  correspond- 
ence of  the  plaintiff  and  advertisements  by  him  for  the  pur- 
pose of  forming  a  dramatic  company  for  the  next  year,  and  if, 
in  all  this, he  was  acting  under  the  direction  of  the  defendant, 
the  presumption  would  be  reasonable  that  an  engagement  had 
been  made  between  them.  The  plaintiff  testified  positively  to 
his  own  engagement,  and  that  he  acted,  in  making  his  ar- 
rangements for  the  coming  season,  under  the  express  direc- 
tions of  the  defendant.  The  court  properly  admitted  the  evi- 
dence, and  after  the  defendant  had  contradicted,  on  the  stand, 
the  statements  of  the  plaintiff,  the  court  instructed  the  jury 
that  the  former  was  not  to  be  prejudiced  by  the  acts  of  the 
plaintiff  in  making  engagements  with  authors  or  theatrical 
persons  unless  the  defendant  had  authorized  or  ratified  his 
acts.  This  instruction  placed  this  evidence  in  its  proper  light 
before  the  jury,  and  the  appellant  can  not  justly  complain  of 
the  ruling  of  the  court. 

It  is  next  urged  that  the  court  erred  in  giving  the  second 
instruction  for  the  plaintiff,  which  was  as  follows  : 

[  "The  jury  are  further  instructed  that  if  they  believe,  from 

the  evidence,  that  the  defendant  entered  into  a  contract  with 
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the  plaintiff,  as  stated  in  the  declaration,  and  committed  a 
wrongful  breach  of  such  contract  with  the  plaintiff,  whereby 
the  plaintiff  has  suffered  loss,  the  rule  of  damages  in  this  case, 
and  the  amount  the  plaintiff  is  entitled  to  recover,  is  the 
amount  of  salary  which  the  defendant  agreed  to  pay  the  plain- 
tiff, if  any  such  agreement  or  amount  is  shown  by  the  evi- 
dence, for  the  entire  time  for  which  he  hired  him,  less  tlie 
amount  of  the  net  earnings,  if  any  shown  by  the  evidence, 
made  by  the  plaintiff 'during  the  time  for  which  he  was  so 
hired." 

The  objection  taken  to  this  instruction  is  in  the  use  of  the 
phrase  "net  earnings."  That  this  phrase  in  such  connection 
would  be  objectionable  in  some  cases,  is  very  clear.  Whether 
it  worked  the  defendant  any  injury  in  this  instance  depends 
upon  its  application  to  the  evidence,  and  the  mode  in  which 
the  jury  must  necessarily  have  understood  it.  The  only  testi- 
mony as  to  the  earnings  of  the  defendant  was  the  following 
statement  by  himself: 

"After  the  1st  of  August  I  was  around  town  for  some  time, 
not  knowing  what  to  do  scarcely.  Finally  I  got  a  company 
together  ;  some  gentlemen  put  in  some  money,  and  we  went 
out  traveling  ;  we  were  out  some  two  weeks,  when  the  parties 
became  dissatisfied  who  had  the  capital  and  left. 

"I  borrowed  money  to  carry  on  the  company  ;  when  I  got 
back  I  was  some  hundreds  of  dollars  in  debt ;  I  was  gone 
about  four  months,  I  should  judge  ;  all  my  jewelry  was  gone 
— my  watch  and  chain,  and  my  wife's  watch  and  chain  and 
jewelry. 

"I  was  not  able  to  get  into  a  paying  position  that  season.  It 
would  be  impossible  for  me  to  tell  how  much  I  earned  through 
the  year;  I  earned  nothing  over  and  above  my  expenses;  I 
put  my  name  on  the  books  of  various  agencies  and  applied 
for  engagements  ;  accepted  two    engagements,   such    as  they 


were." 


In  reference  to  this  evidence,  so  far  as  it  relates  to  the  pe- 
cuniary success  of  the  plaintiff  while  traveling  in  the  country 
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as  the  head  of  a  theatrical  company,  the  use  of  the  phrase  "net 
earnings"  was  not  improper.  The  jury  would  necessarily 
understand  it  as  referring  to  the  receipts  above  the  expendi- 
tures, the  excess  being  to  the  plaintiff  what  his  salaiy  would 
have  been  under  the  alleged  engagement  with  the  plaintiff. 
It  is  true,  the  plaintiff's  testimony  implies  that  he  earned, 
through  at  least  a  part  of  the  year,  his  personal  expenses,  and 
if  the  evidence  had  shown  what  these  expenses  were,  they 
would  have  been  a  legitimate  subject  of  deduction  from  the 
salary  alleged  to  have  been  lost.  But  the  rule  in  actions  of 
this  character  is,  that  the  burden  of  proof  is  on  the  defendant 
to  show  the  plaintiff  has  either  been  actually  engaged  in  other 
profitable  employment  or  that  such  employment  had  been 
offered  to  him  and  rejected.  2  Greenlf  Ev.  sec.  261  a,  and 
cases  cited  in  note.  The  evidence  in  this  case  furnished  no 
data  upon  which  the  jury  could  base  an  estimate  of  the 
plaintiff's  earnings.  The  statement  that  for  a  part  of  the  year 
he  made  his  personal  expenses,  with  no  proof  whatever  as  to 
their  amount,  left  the  jury  so  utterly  in  the  dark  that  any  at- 
tempt on  their  part  to  estimate  such  expenses  would  have  been 
a  mere  blind  conjecture.  It  can  only  be  said  that,  on  this 
point,  the  defendant  wholly  failed  to  make  out  his  defense, 
and  he  can  not  call  upon  us  to  reverse  a  judgment  on  the 
iiround  that  the  instruction  was  inaccurate  in  conhniny-  detluc- 
tions  to  net  earnings  when  there  was  no  evidence  upon  which 
the  jury  could  properly  have  made  a  deduction  for  earnings 
of  any  sort. 

It  is  urged  that  the  verdict  was  against  the  evidence  and 
that  a  new  trial  should  have  been  granted  upon  the  affidavit 
of  newly  discovered  evidence.  The  evidence  was  voluminous 
and  contradictory,  and  presents  a  case  in  which  the  court  can 
not  interfere  with  the  verdict  because  unsustained  by  the  tes- 
timony. The  newly  discovered  testimony,  as  set  forth  in  the 
affidavits,  was  simply  cumulative  and  altogether  indecisive. 

Judgment  affirmed. 
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At  the  September  term,  1872,  of  the  court,  appellant  filed  a 
petition  for  a  rehearing,  but  it  was  overruled  and  the  follow- 
ing opinion  was  filed : 

Per  Curiam  :  A  petition  for  rehearing  has  been  presented 
in  this  case,  and  it  is  asked  chiefly  on  the  ground  that  the  suit 
was  commenced  before  the  expiration  of  the  year  after  making 
the  contract,  and  the  damages  were  assessed  for  the  entire 
year.  It  is  sufficient  ■  to  say  that  this  point  was  not  made 
upon  the  argument,  and  there  was  nothing  said  to  direct  the 
attention  of  the  court  to  the  date  when  the  suit  was  com- 
menced. After  a  case  has  been  fully  argued  and  correctly 
decided  upon  the  questions  made  by  counsel,  we  can  not 
grant  a  rehearing  for  the  sake  of  allowing  new  questions  to  be 
argued,  unless  it  is  necessary  to  do  so  in  order  to  prevent  great 
injustice.  In  the  present  case,  the  question,  now  for  the  first 
time  raised,  goes  merely  to  the  reduction  of  damages,  and  it 
is  evident,  from  the  record,  was  not  raised  in  the  court  below. 

Rehearing  refused. 


Heney  Truitt 

V. 

George  O.  Griffin. 

1.  PiiACiTA — transcript  of  record.  Where  the  placita  appeared,  not  at 
the  beginning  of  the  transcript,  but  in  the  latter  part,  but  precedes  the  final 
judgment  in  the  case,  it  was  held  that  the_  law  was  complied  with  requir- 
ing that  the  judgment  must  appear  to  have  been  rendered  by  a  court  reg- 
ularly organized. 

2.  Garnishee  summons — service.  Where  the  return  of  the  sheriff 
failed  to  sliow  that  he  was  unable  to  find  property  to  satisfy  a  writ  of  at- 
tachment, but  was  regularly  served  on  a  number  of  garnishees:  Held,  that 
whilst  it  would  have  been  more  regular  to  have  returned  mtUa  bona,  and 
although  the  garnishees  might  have  quashed  the  return,  if  not  amended, 
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the  court,  uevertlieless,  acquired  jurisdiction,  and  the  irregularity  ia 
waived  by  answering  interrogatories.  A  levy  on  property,  or  service  of  a 
garnishee,  is  necessary  to  confer  jurisdiction  in  a  suit  by  attachment. 

3.  Garnishee — answer  as  evidence.  The  sworn  answer  of  a  garnishee 
must  be  taken  as  true  until  overcome  by  evidence. 

4.  Answek — replication.  A  paper  filed  for  a  replication,  but  which 
fails  to  traverse  the  truth  of  an  answer,  or  any  part  of  it,  is  not  a  replica- 
tion, puts  nothing  in  issue,  and  the  answer  must  be  taken  to  be  true. 

5.  Ple.a.dings — certainty.  Pleadings  must  be  certain,  and  if  not,  from 
omission  of  essential  portions,  the  court  can  not  supply  such  parta 

6.  Trustee — statute  of  frauds.  A  party  may  convey  property  to  a  trus- 
tee with  power  to  defend  it  from  litigation,  and  to  raise  funds  to  defend  the 
grantor  against  a  criminal  charge,  or  to  procure  bail,  and  it  will  be,  if  made 
iu  good  faith,  valid  against  creditors  and  others  not  having  prior  liens.  But 
a  further  trust  that  it  should  also  be  held  in  trust  for  the  support  of  the 
grantor  and  his  familj',  is  within  the  statute  of  frauds,  and  is  void  to  that 
extent ;  and  where  the  trustee  had  incurred  liabilities  for  the  defense  of  the 
grantor  equal  to  the  fund  in  his  hands,  he  would  be  entitled  to  hold  it  as 
against  all  but  persons  having  prior  liens. 

Appeal  from  the  Circuit  Court  of  Peoria  county  :  the  Hon. 
Sabix  D.  Puterbaugh,  Judge,  presiding. 

Messrs.  O'Brien  &  HAR^rox,  and  ]\Ir.  H,  W.  Wells,  for 
the  a])]K>llant. 

Messrs.  McCulloch  &  Rice,  for  the  appellee. 

!Mr.  Justice  Walker  delivered  the  opinion  of  the  Court; 

This  was  an  action  of  debt,  brought  by  appellee,  in  the 
Peoria  circuit  court,  against  Cincinnatus  Bradley,  in  which  a 
writ  of  attachment  was  sued  out  and  delivered  to  the  sheriff. 
The  writ  was  returned  with  this  indorsement  by  the  slieriif : 
'•  I  have  served  this  writ  on  the  within  named  Henry  Truitt, 
•John  W.  Fuller  and  Truitt,  Mathews  &  Co.,  bank  of  Chilli- 
cothe,  as  garnishees,  this  8th  day  of  June,  1870."  Bradley 
filed  a  plea  of  nid  ticl  record. 

Interrogatories  were  propounded  to  the  garnishees,  and  ap- 
pellant answered  denying  that  he  is  liable  as  garnishee,  but 
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admitted  that  he  held  a  large  amount  of  United  States  bonds 
in  trust  for  Bradley  and  family;  that  Bradley  had  previously 
conveyed  to  him  real  estate  in  Peoria  county  in  trust  to  defend 
certain  suits,  to  defray  the  expenses  of  defending  Bradley  on 
an  indictment  for  shooting  one  Evans,  in  the  courts  of  the  State 
of  Indiana,  and  to  support  Bradley  and  family;  that  he  had 
sold  the  property  and  converted  it  into  government  bonds  ;  that 
the  prosecution  was  sti'll  pending,  and  that  respondent  was 
liable  to  pay  the  costs  of  defending  Bradley  to  an  amount  equal 
to  the  fund  in  his  hands. 

Appellee  filed  what  is  called  a  replication  to  appellant's 
answer,  and  it  is  this: 

"And  now  comes  the  said  plaintiff  by  D.  McCulloch,  his 
attorney,  and  for  replication  to  the  answer  of  Henry  Truitt, 
says  the  matters  and  things  therein  contained,  are  wholly  ex- 
cept in  so  far  as  the  said  respondent  charges  himself  with  the 
proceeds  of  the  lands  of  the  said  defendant  Bradley,  and  the 
said  plaintiff  sets  up  and  relies  upon  the  statute  of  frauds  and 
perjuries  now  in  force  in  the  State  of  Illinois,  as  a  complete 
answer  to  the  allegation  of  trusts  and  equitable  interests  set 
up  in  said  answer." 

A  trial  was  had  by  the  court,  by  consent,  and  the  court  found 
for  aj)pellee,  and  rendered  a  judgment  against  appellant  for 
$648.89 ;  and  that  branch  of  the  case  is  brought  to  this  court, 
and  various  errors  are  assigned  on  the  record.  No  exceptions 
are  pointed  out  in  argument  against  the  judgment  rendered 
against  Bradley,  and  it  must  be  affirmed. 

It  is  first  urged  that  the  record  shows  no  pJacita.  Whilst 
the  transcript  in  this  case,  either  from  want  of  skill  or  sheer 
negligence,  is  bunglingly  prepared  by  the  clerk,  we  do  find  a 
convening  order  on  the  38th  page  of  the  record.  This  pre- 
cedes the  judgment  against  appellant,  and  as  it  shows  a  full 
organization  of  the  court,  it  must  be  held  good. 

It  is  next  said,  the  service  is  not  sufficient  to  give  the  court 
jurisdiction  of  the  garnishees.  It  is  insisted  that  the  sheriff, 
for  aught  that  appears,  might  have  found  property  upon  which 
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to  levy  sufficient  to  have  satisfied  the  debt;  and  that,  under 
section  12,  chap.  9,  R.  S.,  lie  was  not  authorized  to  summons 
garnishees,  unless  he  was  unable  to  find  property  of  that  value. 
The  language  of  the  statute  is,  "When  the  sheriff  shall  be  un- 
able to  find  property  of  any  defendant  in  attachment  sufficient 
to  satisfy  any  attachment  issued  under  the  provisions  of  this 
chapter,  he  is  hereby  required  to  summons  all  persons  within  his 
county  whom  the  creditor  shall  designate  as  having  any  prop- 
erty, effects  or  choses  in  action  in  their  possession  or  power 
belonging  to  the  defendant,"  etc.  This  section  contemplates 
that  the  sheriff  shall  first  seize  property,  if  it  can  be  found, 
and  lie  is  so  commanded  by  the  writ ;  and  it  is  true  that  it 
would  be  more  regular  for  the  sheriff  to  return  that  he  had 
been  unable  to  find  property  ;  and  failing  to  do  so,  tiie  garni- 
shee might,  no  doubt,  quash  the  return  on  motion  for  want  of 
such  an  indorsement,  if  the  sheriff  should  not  amend  on  leave 
granted.  But  it  is  not  a  jurisdictional  question.  If  the  gar- 
nishee fails  to  move  to  quash  the  return,  and  submits  to  the 
jurisdiction  of  the  court,  he  must  be  considered  as  waiving  the 
objection.  The  case  of  Ohanuie  v.  Martin,  25  111.  63,  was 
under  the  38th  section  of  the  statute  regulating  judgments  and 
executions,  and  is  not  an  authority  for  holding  that  the  court 
fails  to  obtain  jurisdiction  for  the  want  of  such  a  return. 

The  case  of  Mariin  v.  Dryden,  1  Gilm.  187,  is  referred  to  as 
an  authority  in  favor  of  the  objection  urged  by  appellant.  We 
fail  to  perceive  that  it  supports  the  position.  It  is  there  said 
that  the  court  fails  to  acquire  jurisdiction  unless  there  is  a  levy 
on  property,  or  service  on  a  garnishee ;  that  mere  publication 
of  notice  does  not  confer  it.  It  is  further  said  that  if  the 
property  should  be  replevied,  and  on  a  trial  of  the  right  of 
property,  it  should  be  found  to  belong  to  the  claimant,  the 
court  would  not  have  power  to  proceed  to  judgment  unless 
there  is  service  of  garnishee  process;  and  if  the  property  was 
found  not  to  be  the  defendant's,  and  the  person  served  as  a 
garnishee  was  found  not  to  be  indebted  to,  or  had  no  property 
or  effects  of,  the  defendant  in  attachment,  the  court  would  not 
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have  power  to  proceed  further  in  the  case,  unless  the  defend- 
ant had  appeared  and  pleaded  to  the  action.  So  far  from  sup- 
porting the  position  taken  by  appellant,  that  case,  if  it  has  any 
bearing  on  this,  is  against  it. 

Appellant  next  insists  that  the  answer,  until  overcome  by 
evidence,  must  be  taken  to  be  true,  and  in  this  case  it  fails  to 
show  any  grounds  ta  charge  appellant. 

In  the  case  of  Rankin  v.  Simonds,  27  111.  352,  it  was  held 
that  the  answer,  when  not  traversed,  must  be  taken  to  be  true. 
If,  then,  this  answer  was  not  traversed,  it  must  be  regarded  as 
true,  and  as  proving  all  it  alleges.  Was  it  traversed  ?  On 
being  examined,  it  will  be  observed  that  the  replication  denies 
no  allegation  in  the  answer.  It  may  be  there  was,  by  inad- 
vertence, an  omission  to  insert  a  denial  of  the  allegations  of 
the  answer.  We  have  no  doubt  that  there  was  an  omission, 
but  we  can  not,  upon  mere  conjecture,  undertake  to  supply  it. 
For  aught  we  know,  the  pleader  may  have  intended  to  say 
that  the  answer  was  wholly  insufficient  in  law  to  constitute  a 
defense,  or  that  it  was  wholly  irresponsive  to  the  interrogato- 
ries propounded.  All  pleadings  must  be  sufficient  in  and  of 
themselves,  without  leaving  it  to  conjecture  to  say  what  was 
intended.  We  are  clearly  of  opinion  that  this  pleading  formed 
no  traverse  to  the  answer,  and  it  must  be  considered  as  true. 

The  answer  standing  as  true,  does  it  constitute  a  defense  ? 
We  think  it  does.  There  can  be  no  doubt  that  the  owner  of 
property  may  convey  it  in  trust  for  the  purpose  of  raising 
funds  to  defend  it  against  pending  litigation,  and  to  raise  funds 
to  defend  himself  against  a  criminal  charge,  or  to  procure  bail 
in  such  a  case,  provided  it  is  made  in  good  faith  and  before 
other  liens  have  attached.  But  the  trust  for  the  use  of  Brad- 
ley and  family  can  not  be  sustained,  as  that  is  prohibited  by 
the  statute  of  frauds ;  and  this  trust  deed  to  that  extent  was 
voidable  by  Bradley's  creditors.  But  appellant,  in  his  answer, 
states  that  he  has  incurred  liability  in  Bradley's  defense  to  the 
full  extent  of  the  funds  in  his  hands.  The  fact  is,  then,  ad- 
mitted that  appellant   has,  under  the  deed  of  trust,  rendered 
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himself  liable  for  all  the  funds  in  his  hands.  Until  overcome, 
or  it  be  shown  that  the  deed  of  trust  was  made  to  defraud 
creditors,  the  answer  must  be  held  to  constitute  a  defense,  and 
the  court  erred  in  rendering  a  judgment  against  the  garnishee, 
and  that  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


James  Van  Inwagen 

V. 

The  City  of  Chicago. 

1.  Insurance — of  the  taxation  of  foreign  companies  in  Chicago.  The 
5th  section  of  the  act  of  February  13,  1863,  entitled  "An  act  to  reduce  the 
charter  of  the  city  of  Chicago  and  the  several  acts  amendatory  thereof  into 
one  act,  and  to  revise  the  same,"  which  provides  that  insurance  companies 
not  incorporated  under  the  laws  of  this  State,  and  doing  business  in  said 
city,  shall  pay  into  the  city  treasury  two  per  cent  of  the  premiums  on  all 
insurance  effected  in  said  city,  is  repealed  by  section  30  of  the  act  of  March 
10,  1869,  entitled  "An  act  to  incorporate  and  to  govern  fire,  marine  and 
inland  navigation  insurance  companies." 

2.  And  the  repealing  act  took  from  the  city  the  right  to  sue  for  such  per 
cent  due  on  premiums  by  virtue  of  the  former  act,  prior  to  and  at  the  time 
of  the  repealing  statute,  as  the  repealing  act  contained  no  clause  saving 
such  right,  and  the  same  was  not  a  vested  right. 

3.  When  a  statute  gives  a  right  in  its  nature  not  vested  but  remaining 
executory,  if  it  does  not  become  executed  before  a  repeal  of  the  law  giving 
the  right,  it  falls  with  the  law  and  it  can  not  thereafter  be  enforced. 

Appeal  from  the  Superior  Court  of  Chicago  ;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 

Messrs,  HiGGiJsrs,  Swett  &  Quigg,  for  the  appellant. 

Mr.  M.  F.  TuLEY,  for  the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  to  the  Superior  Court 
of  Chicago,  by  the  city  of  Chicago,  against  James  Van  Inwa- 
gen,  to  recover  of  him  two  per  centum  on  the  premiums  paid 
to  him  as  agent  of  the  Astor  Insurance  Company  of  New 
York. 

The  plea  was  nil  debit.  The  issue  was  tried  by  the  court, 
\vho  found  for  the  plaintiff  the  amount  claimed,  namely :  two 
hundred  and  thirty-seven  dollars  and  eight  cents,  and  rendered 
judgment  accordingly,  to  reverse  which  defendant  appeals  and 
assigns  the  general  errors. 

The  amount  recovered  was  for  the  two  per  cent  on  premi- 
ums received  from  the  first  day  of  January,  1868,  to  the  first 
day  of  January,  1869.  The  action  was  brought  to  the  March 
term,  1870,  under  the  act  entitled  "An  act  to  reduce  the  char- 
ter of  the  city  of  Chicago  and  the  several  acts  amendatory 
thereof  into  one  act,  and  to  revise  the  same,"  approved  Feb- 
ruary 13,  1863. 

Section  5  of  that  act  provides  as  follows:  "All  corpora- 
tions, companies  or  associations  not  incorporated  under  the  laws 
of  this  State,  engaged  in  said  city  in  effecting  fire,  marine  or  life 
insurance,  shall  pay  to  the  city  treasurer  the  sum  of  two  dol- 
lars upon  the  hundred  dollars,  and  at  that  rate  upon  the 
amount  of  all  premiums  which,  during  the  half  year  ending 
on  the  first  day  of  July  and  January,  shall  have  been  received 
or  have  agreed  to  have  been  paid  for  any  insurance  effected  or 
agreed  to  be  effected  in  said  city  by  or  with  such  corporations, 
companies  or  associations  respectively." 

The  defense  was,  that  this  section  was  repealed  by  section 
30  of  "  An  act  to  incorporate  and  to  govern  fire,  marine  and 
inland  navigation  insurance  companies,"  approved  March  10, 
1869.  Section  30  is  as  follows:  "  Everv  agjent  of  anv  insu- 
ranee  company  incorporated  by  the  authority  of  any  other 
State  or  government,  shall  return  to  the  proper  officer  of  the 
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county,  town  or  municipality  in  which  the  agency  is  estab- 
lished, in  the  month  of  Mav  annually,  the  amount  of  the  net 
receipts  of  such  agency,  which  shall  be  entered  on  the  tax 
lists  of  the  county,  town  and  municipality,  and  subject  to  the 
same  rate  of  taxation  for  all  purposes,  State,  county,  town  and 
municipal,  that  other  personal  property  is  subject  to  at  the 
place  where  located — said  tax  to  be  in  lieu  of  all  town  and 
municipal  licenses ;  and  all  laws  and  parts  of  laws  inconsist- 
ent herewith  are  hereby  repealed :  Prof/f/cc/,  that  the  provis- 
ions of  this  section  shall  not  be  construed  to  prohibit  cities 
having  an  organized  fire  department  from  levying  a  tax  or 
lic!.'nse  fee  not  exceeding  two  per  cent,  in  accordance  with  the 
provisions  of  their  respective  charters,  said  gross  receipts  to 
be  applied  exclusively  to  the  fire  department  of  such  city." 
Session  Laws  1869,  p.  209. 

It  is  claimed  by  appellant  that  this  section  is  inconsistent 
with  the  fifth  section  of  the  act  of  1863,  above  recited,  in  these 
respects  :  1.  That  the  moneys  to  be  collected  under  the  act  of 
1869  are  to  be  applied  to  a  different  purpose  from  the  moneys 
collected  under  the  act  of  1863.  2.  The  provision  as  to  the  re- 
turns are  different,  the  act  of  18G3  requiring  them  to  be  made 
on  the  first  of  July  and  January  of  each  year,  while  that  of 
1869  requires  them  to  be  made  annually  on  the  first  of  May. 
3.  That  the  act  of  1863  requires  a  return  of  the  gross  pre- 
miums, whilst  that  of  1869  requires  a  return  of  net  pre- 
miums onlv. 

As  to  the  first  respect,  we  can  not  see  wherein  is  the  differ- 
ence, as  neither  section  appropriates  the  money  to  be  collected. 
In  the  other  i-espects  there  are  the  differences  pointed  out,  and 
render  the  provisions  of  the  act  of  1869  inconsistent  with 
those  on  which  the  action  was  brought,  and  being  so,  the  pro- 
visions of  that  act  are  repealed  by  the  terms  of  the  thirtieth 
section. 

The  question  then  arises,  which  has  been  discussed  at  great 
length,  what  is  the  effect  of  the  repeal  on  causes  of  action  ex- 
isting before  and  at  the  time  of  the  repealing  statute  ? 
3— 6  1st  III. 
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We  believe  the  rule  is  well  settled  that,  as  to  inchoate 
rights — rights  not  carried  into  judgment,  and  so  not  exe- 
cuted, can  not  be,  and  are  not,  saved,  in  the  absence  of  a 
saving  clause  in  the  repealing  statute.  The  doctrine  is,  that 
inchoate  rights,  derived  under  a  statute,  are  lost  by  its  repeal, 
unless  saved  by  express  words  in  the  repealing  statute,  and 
unless  those  rights  have  become  so  far  perfected  as  to  stand 
independent  of  the  statute :  Builer  v.  Palmer,  1  Hill,  324;  that 
is  to  say,  executed. 

A  strong  case  in  point  on  this  doctrine  is  found  in  Miller's 
case,  1  Wm.  Blackstone,  451.  Under  the  insolvent  debtor's 
act,  1  George  3d,  one  Miller  was  compelled  by  a  creditor,  at 
the  sessions  at  Guildhall,  to  give  up  his  effects,  and  he  accord- 
ingly signed  and  swore  to  his  schedule,  but  from  circumstances 
arising,  the  court  adjourned  his  discharge  until  the  next  ses- 
sions. In  the  meantime  the  statute  2d  George  3d  passed, 
which  repealed  the  compelling  clause,  A  motion  was  made  in. 
the  King's  Bench  for  a  mandamus  to  the  justices  now  to  pro- 
ceed and  grant  Miller  his  discharge,  the  jurisdiction  having 
attached  before  the  clause  was  repealed.  But  the  court  said, 
nothing  is  more  clear  than  that  the  jurisdiction  is  now  gone, 
and  that  we  can  not  grant  any  such  mandamus.  Even  offenses 
committed  against  the  clause  while  in  force  could  not  have 
been  now  punished  without  a  special  clause  to  allow  it,  and 
therefore  a  clause  is  inserted  in  the  repealing  statute  for  that 
purpose. 

The  effect  of  a  repealing  statute  is  to  obliterate  the  prior 
law  as  completely  from  the  records  as  if  it  had  never  passed, 
and  it  must  be  considered  as  a  law  that  never  existed,  except 
for  the  purpose  of  those  actions  or  suits  which  were  com- 
menced, prosecuted  and  concluded  while  it  was  an  existing 
law.  Ray  v.  Goodwin,  4  Moore  <k  Payne,  341 ;  Dwarris  on 
Statutes,  676.  - 

The  clear  result  of  all  the  authorities  is,  when  a  statute,  as 
in  this  case,  gives  a  right  in  its  nature  not  vested,  but  remain- 
ing executory,  if  it  does  not  become  executed  before  a  repeal 
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of  the  law  giving  the  right,  it  falls  with  the  law,  and  it  can 
not  thereafter  be  enforced. 

It  is  unnecessary  to  argue  the  proposition,  that  this  right  to 
sue  for  the  percentage  was  not  such  a  right  as  in  legal  par- 
lance is  termed   vested. 

It  is  said,  by  the  attorney  for  the  city,  that  an  organized  fire 
department  was,  at  the  time  of  suit  brought,  in  existence  in 
the  city  of  Chicago,  and  when  the  premiums  were  paid.  This 
may  be  so,  and  doubtless  is  so.  but  as  the  record  furnishes  no 
evidence  of  the  fact,  we  can  not,  judicially,  take  notice  of  it. 

Should  such  proof  be  made,  the  case  might  be  brought 
within  the  saving  of  the  proviso  of  section  thirty. 

The  judgment,  for  the  reasons  given,  is  reversed,  and  the 

cause  remanded  for  a  new  trial. 

Judgment  reversed. 


Fkances  Morgan 

V. 

John  M.  Clayton. 

1.  Trust — what  constitutes.  When  property  is  sold  by  agreement  of 
several  interested  parties  to  one  of  their  number,  to  be  held  in  trust  for 
protection  of  their  interests,  their  intention  may  be  shown  by  parol  or 
memorandum  in  writing. 

2.  Same — to  be  fulfilled  strictly.  A  trust  must  be  extcuted  within  its 
terms.  An  unauthorized  sale  bythe  trustee  will  be  set  aside  at  the  instance 
of  any  injured  party. 

3.  Notice — purchase  for  value.  A  purchase  at  an  unauthorized  and 
voidable  sale  must  be  bona  fide,  for  a  valuable  consideration, without  notice 
of  existing  equities,  or  collusion,  or  it  will  be  set  aside. 

4.  Same — collusion — irregularity.     Where   Llie  purchaser  is  of  kiu  to 
the  wrongful  seller;  takes  title  without  the  usual  preliminary  negotiation 
as  to  price  and  terms  of  sale;  when  payments  are  nominal  and  not  provi- 
ded for  in  the  usual  manner,  and  the  vendor  is  left  in  control  of  the  prop 
erty — there  is  strong  presumption  of  collusion  and  fraud. 
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5.  QuiT-ciiAiM  DEED — Jiow  far  effective.  A  quit-claim  deed  will  as 
effectually  pass  the  title  and  covenants  running  with  the  land  as  a  deed  of 
bargain  and  sale,  if  no  words  restrict  its  meaning.  , 

6.  Same.  He  who,  accepting  a  quit-claim  deed,  knowing  of  a  former 
incumbrance,  does  not  cancel  that  incumbrance  on  paying  it  off,  but  takes 
an  assignment  of  it  to  himself,  furnishes  the  presumption  that  he  considers 
himself  holding  as  a  creditor  rather  than  a  bona  fide  purchaser,  and  keeps 
the  way  open  for  a  redemption  by  the  original  mortgagor. 

7.  Value  op  impeovements  uhder  defective  title.  The  holder 
under  a  defective  title,  though  with  notice,  may  be  held  a  mortgagee  in 
possession,  and  be  entitled  to  repayment  of  advances  made  in  good  faith 
and  expended  in  improvements. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

Messrs.  Beckwith,  Ayer  &  Kales,  for  the  appellant. 
Messrs.  Dent  &  Black,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  appellee  having  purchased  of  Horatio  ISI.  Heald  the 
equity  of  redemption  in  the  property  in  controversy,  filed  his 
bill  to  redeem  the  lands  from  a  mortgage  executed  to  George 
W.  Lay,  Sen.,  on  the  1st  day  of  December,  1856,  to  secure  a 
loan  of  $10,000  for  a  period  of  ten  years,  with  semi-annual 
interest  at  the  rate  of  ten  per  centum  per  annum.  For  the 
principal  and  the  several  interest  installments  secured  by  the 
mortgage,  notes  had  been  taken,  payable  in  gold  or  silver, 
and  it  was  provided  that,  for  any  default,  the  principal  should 
be  treated  as  due. 

In  1858  the  property  was  further  incumbered  by  Heald 
with  a  deed  of  trust  containing  a  power  of  sale  to  Andrew 
Aiken  to  secure  certain  indebtedness  to  Amos  G.  Tliroop.  The 
interest  of  Throop  in  that  deed  of  trust  had  been  assigned  to 
Gibbon  M.  Taylor  as  collateral  security,  and  the  deed  itself 
placed  in  the  hands  of  his  resident  attorney,  H.  F.  Mather, 
who  had  charge  of  his  interests.     The  indebtedness,  however, 
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secured  by  the  Aiken  deed  of  trust,  has  been   in  some  way 
adjusted,  and  it  is  not  now  involved  in  this  controversy. 

It  appears  that  Heald  failed  to  pay  the  interest  on  the  Lay 
mortgage,  falling  due  on  the  1st  day  of  December,  1859,  and 
never  afterwards  paid  anything  thereon  ;  and  that,  prior  to 
1861,  he  had  made  default  in  the  payment  of  the  indebted- 
ness secured  bv  the  Aiken  deed  of  trust. 

Oeoro-e  W.  Lav,  Sen.,  to  whom  the  mortgage  was  executed, 
resided  in  tiie  State  of  New  York,  but  the  loan  was  eifectcd 
through  the  agency  of  his  son,  George  W.  Lay,  Jr.,  then  a  res- 
ident of  Chicago. 

In  the  spring  of  1861,  George  W.  Lay,  Jr.,  still  having 
charge  of  his  father's  interest  in  the  mortgage,  proposed  to 
Heald  and  the  parties  interested  at  that  time  in  the  Aiken 
deed  of  trust,  to  have  the  premises  sold  under  the  power  con- 
tained in  that  deed  and  bid  off  in  liis  name,  so  that  the  prop- 
erty which  had  hitherto  been  vacant  and  unoccupied  could  be 
improved  and  made  to  produce  an  income.  An  arrangement, 
thought  to  be  profitable  to  all,  was  perfected,  and  accordingly 
on  the  10th  day  of  May,  1861,  the  property  was  sold  by  Ai- 
ken, the  trustee  named  in  the  deed,  by  virtue  of  the  authority 
vested  in  him,  and  was  bid  off  in  the  name  of  George  W.  Lay, 
Jr.,  for  the  nominal  sum  of  $20,  subject,  as  stated  in  the  deed 
made  by  the  trustee,  to  the  debt  secured  by  the  Lay  mort- 
gage. 

In  April,  1863,  George  W.  Lay,  Jr.,  by  a  quit-claim  deed, 
conveyed  the  property  in  controversy  to  the  appellant,  and  it 
is  that  title  that  he  now  seeks  to  interpose  as  a  defense  to  the 
relief  asked  for  in  the  bill. 

The  circuit  court  decreed  relief  and  caused  an  account  to 
be  taken  of  the  amount  necessary  to  redeem  the  property, 
with  which  both  parties  seem  to  be  satisfied  ;  at  least  no  ob- 
jection is  made  in  this  court  to  the  sum  found  to  be  due  to  the 
appellant,  which  must  be  paid  to  him  in  case  a  redemption  is 
permitted. 
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The  appellant  makes  two  points  on  which  he  mainly  relies 
for  a  reversal  of  the  decree  : 

First — That  he  was  a  6o?ia ^de  purchaser,  for  value,  without 
notice,  and  as  such,  acquired  the  legal  title  to  the  property. 

Second — That  the  alleged  trust  in  George  W.  Lay,  Jr.,  was 
substantially  executed  according  to  its  terms,  and  the  appellee 
and  his  grantor,  after  knowing  of  the  sale  and  conveyance  to 
appellant,  delayed  for  an  unreasonable  time  to  make  objection 
if  they  had  any. 

^Ve  will  consider  these  objections  in  the  reverse  order  from 
that  in  which  they  are  stated. 

It  is  conceded  that  Lay,  Jr.,  purchased  the  property  at  the 
trustee's  sale  under  some  agreement  made  with  and  for  the  ben- 
efit of  those  interested  as  mortgagor  and  mortgagees,  but  the 
parties  differ  as  to  the  exact  terms  of  the  trust  and  as  to  the 
construction  that  shall  be  given  to  the  contract  under  which 
the  property  was  bid  off. 

It  is  insisted  by  the  appellant  that  the  extent  of  Lay's  un- 
dertaking was,  and  that  such  was  the  agreement  between  him 
and»Heald,  Throop  and  Taylor,  that  he  would  hold  the  land 
until  it  had  advanced  sufficiently,  together  with  the  rents  to 
be  derived  therefrom,  to  pay  the  debt  secured  by  the  first 
mortgage  and  also  the  further  advances  of  money  necessary  to 
€rect  the  building  on  the  premises,  and  that  whenever  the 
property  would  bring  an  amount  sufficient  to  liquidate  these 
demands  he  could  properly  sell  in  the  due  execution  of  the 
trust,  and  the  treaty  with  appellant,  in  substance,  covered  his 
Avhole  obligation  and  duty  in  the  premises. 

This  was  not  all  his  duty,  nor  even  a  substantial  compli- 
ance with  the  terms  of  the  trust  reposed  in  him.  We  think 
that  the  agreement  between  the  parties  was  broader  and  more 
comprehensive  than  that  stated  by  the  counsel.  It  seems  to 
us  that  the  memoranda  made  bv  Freer  and  Mather,  the  attor- 
nevs  who  conducted  the  business,  would  furnish  the  most  ac- 
curate  understanding  of  the  contract  under  which  Lay  bid  off 
the  property.     If   the  memoranda  made  at    the  date  of  the 
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transaction  shall  be  regarded  as  containing  a  true  statement  of 
the  agreement,  there  can  be  no  doubt  that  he  Avas  to  hold  the 
property  not  only  to  secure  the  debt  due  to  his  father,  on  the 
mortgage,  "and  the  advances  necessary  to  erect  the  buildings, 
but  also  for  the  benefit  of  the  holders  of  the  Aiken  deed  of 
trust,  and  Heald  himself. 

Great  reliance  is  placed  by  counsel  on  the  testimony  of 
Throop,  as  stating  accurately  and  clearly  the  terms  and  the 
extent  of  the  trust. 

^Ve  do  not  think  that  the  evidence  of  Throop,  when  con- 
strued together  as  a  whole,  is  at  all  inconsistent  with  the  tes- 
timony of  the  witnesses  Freer  and  Mather,  aided  by  the  mem- 
oranda, or  that  he  states  the  terms  of  the  trust  differently 
from  what  they  do.  According  to  their  evidence,  Lay  was  to 
be  the  trustee  of  all  the  parties,  and  so  we  understand  Throop 
to  state  the  agreement,  in  substance.  There  is,  in  fact,  no  con- 
tradiction, and  if  there  is  any  diiference  it  is  only  that  he  does 
not  state  the  terms  and  conditions  of  the  trust  quite  so  broadly. 

In  this  view  of  the  evidence,  Lay  had  not  complied  with 
the  terms  of  the  trust  when  he  conveyed  the  property  to  the 
appellant.  The  facts  in  the  case  clearly  rebut  the  theory  that 
any  power  of  sale  was  vested  in  him,  and  that  he  could  exer- 
cise it  at  any  time  whenever  he  deemed  the  terms  of  the  trust 
fulfilled.  The  trust  had  not  then  been  accomplished,  and  the 
conveyance  was,  itself,  a  plain  and  palpable  violation  of  his 
obligations  in  regard  to  it  so  far  as  he  was  concerned. 

It  makes  no  difference  that  the  indebtedness  secured  by  the 
Aiken  deed  of  trust  has  since  been  extinguished.  •  He  was 
still  the  trustee  for  Heald,  and  he  had  no  lawful  right  to  con- 
vey the  estate  without  his  consent.  It  was  as  much  forHeald's 
benefit  as  for  the  benefit  of  the  mortgagees  that  the  property 
was  placed  in  Lay^s  hands  to  be  by  him  improved  so  as  to 
render  it  productive.  He  voluntarily  assumed  the  obligations 
of  the  trust,  and  it  was  his  duty  to  have  discharged  them  faith- 
fully towards  all  concerned.  In  no  aspect  of  the  case  does  it 
appear  that  the  trust  had  been  executed  according  to  any  fair 
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and  just  construction  of  its  terms  when  the  conveyance  was 
made  to  the  appellant. 

The  most  important  question,  therefore,  that  can  arise  in 
the  case  is,  whether  the  appellant  was  a  6o9;«_/ic/e'purchaser 
for  value,  without  notice,  and  as  such  acquired  the  legal  title 
to  the  property. 

It  is  no  objection  that  the  conveyance  in  this  instance  was 
by  quit-claim  deed.  A  deed  of  that  character  will  as  effectu- 
ally pass  the  title,  and  covenants  running  with  the  land,  as  a 
deed  of  bargain  and  sale,  if  the  deed  itself  contains  no  words 
restricting  its  meaning.  Butterjield  v.  Smith,  11  111.  485  ;  Bra- 
dy V.  Spurck,  27  111.  478. 

We  do  not  deem  it  necessary  to  consider  the  question  ar- 
gued by  counsel,  to  what  extent  a  purchaser  in  good  faith, 
who  has  only  paid  a  part  of  the  purchase  money  before  notice 
of  prior  equities,  and  who  subsequently  completes  his  pay- 
ments, will  be  protected  ;  or  whether  Heald  or  his  grantee,  or 
the  holders  of  the  indebtedness  secured  by  the  Aiken  deed  of 
trust  in  this  instance,  could  have  had  any  interest  in  the  fund 
remaining  due  after  notice,  instead  of  the  land  itself.  These 
questions  could  only  become  material  in  case  we  should  con- 
strue the  arrangement  between  Lay,  Jr.,  and  the  appellant,  as 
an  absolute  bargain  and  sale,  such  as  would  invest  appellant 
with  the  equitable  title  to  the  estate. 

We  do  not  think  that  the  transaction  will  bear  the  construc- 
tion sought  to  be  given  to  it  by  the  counsel  for  the  appellant. 
Under  the  most  favorable  view  that  can  be  taken,  if  the  testi- 
mony of  the  appellant  shall  be  regarded  as  giving  a  true  and 
accurate  statement  of  the  contract  between  Lay  and  himself — 
and  there  is  very  little  in  the  record  that  militates  against  it 
— the.  bargain  would  not  amount  to  an  absolute  purchase  of 
the  estate,  nor  would  it  be  sufKcient  even  to  give  him  the 
equitable  title  prior  to  the  making  of  the  deed  in  1863. 

It  is  difficult  to  realize  that  Lay,  Jr.,  deliberately  planned 
to  perpetrate  a  fraud  upon  the  parties  with  whom  he  was  deal- 
ing while  professing  to  be  doing  them  a  friendly  act.     If  the 
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construction  insisted  upon  is  the  true  one,  then  we  find  him, 
at  the  very  time  that  he  was  negotiating  with  the  parties  to 
have  the  property  sold  to  him  for  a  nominal  sum  so  tliat  it 
could  be  improved  for  their  mutual  benefit,  bargaining  with 
the  appellant  to  make  an  absolute  sale  of  it  to  him.  AVc  pre- 
fer to  give  a  more  innocent  construction  to  the  conduct  of 
Lay,  and  one  more  consistent  with  upright  and  fair  dealing. 
The  evidence  fully  warrants  us  in  doing  so. 

It  appears  that  Lay  approached  the  appellant  on  the  sub- 
ject, as  he  says,  of  buying  the  property,  in  the  month  of  Feb- 
ruary prior  to  the  sale  under  the  Aiken  deed  of  trusty  in  May, 
1861.  The  only  thing  that  was  said  about  the  price  at  that 
time  was,  that  the  appellant  asked  him  what  the  property  was 
worth,  to  which  Lay  replied,  about  $250  per  foot ;  but  the 
appellant  declined  to  purchase,  mainly,  as  he  says,  for  want  of 
means.  Nothing  more  occurred  between  the  parties  until  the 
21st  day  of  April,  1861,  just  as  the  appellant  was  leaving  Chi- 
cago for  Cairo  to-  enter  the  military  service  of  the  United 
States. 

It  will  be  remembered  that  Lay  is  a  brother-in-laM-  of  the 
appellant,  having  married  his  sister.  The  appellant  was  then 
a  young  man  about  twenty-three  years  of  age,  and  was  about 
to  enter  the  military  service.  He  says  that  a  moment  before 
he  was  to  start  with  his  company,  Lay  urged  him  to  accept 
his  proposition  in  regard  to  this  jjiece  of  property,  and  agreed 
to  attend  to  the  erection  of  a  building  for  him.  In  answer  to 
a  question  as  to  what  he  said  in  regard  to  the  proposal,,  he 
replied,  "Nothing  more  than  to  give  him  an  installment  ac- 
cepting it,  and  I  gave  him  an  installment  to  commence  build- 
ing, and  left."  This  is  the  substance  of  the  contract  between 
Lay  and  the  appellant,  as  given  by  himself.  The  testimony 
of  Lay  was  not  taken  by  either  party,  although  he  was  made 
a  party  to  the  suit,  and  served  in  New  York  with  a  copy  of 
the  bill  under  the  provisions  of  our  statute. 

It  will  be  observed  that  there  was  no  price  agreed  upon 
that  the  appellant  should  pay  for  the  property,  or  any  time  or 
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terms  of  payment.  The  appellant  says  that  he  Avas  in  a  great 
hurry  and  but  little  passed  between  them.  At  that  time  he 
gave  Lay  a  draft  on  London  for  £250,  which  amounted  in  our 
currency  to  $1177.66,  with  which  to  commence  the  building. 
It  is  not  pretended  that  any  portion  of  this  installment  was  to 
apply  as  a  payment  on  the  property  itself. 

The  appellant  remained  in  the  army  until  July,  1862,  but 
in  the  meantime  made  sundry  payments  to  Lay,  which  were 
used  by  him  in  the  erection  of  the  building.  The  buildings 
were  completed  under  the  direction  of  Lay,  and  by  him  placed 
under  rent.  In  the  beginning  he  counseled  with  Heald  and 
Throop  as  to  the  character  of  the  buildings  and  cost  of  the 
same,  that  should  be  erected,  and  also  in  regard  to  procuring 
suitable  tenants  after  the  completion  of  the  buildings. 

On  the  14th  day  of  April,  1863,  Lay  executed  and  delivered 
to  the  appellant  the  quit-claim  deed.  At  that  date  it  is  con- 
ceded that  the  appellant  had  been  notified  of  the  existence  of 
the  mortgage  to  Lay,  Sen.,  and  that  it  was  a  lien  upon  the 
premises,  and  the  deed  is  made  expressly  subject  to  the  pay- 
ment, by  the  appellant,  of  the  debt  secured  by  that  mortgage. 

On  the  16th  day  of  the  same  month,  the  appellant  says  that 
he  had  a  general  settlement  with  Lay  and  they  closed  up  the 
bargain  to  that  date.  Lay  was  then  about  to  change  his  resi- 
dence to  New  York,  which  he  did  do  shortly  afterwards. 

At  this  settlement  it  was  found  that  the  appellant  had  paid 
in  money  and  rents  received  by  Lay,  Jr.,  the  sum  of  $10,322.26. 
Of  that  amount  $6,658.63  was  paid  for  the  erection  of  the 
buildings,  and  perhaps  the  general  care  of  the  property,  and 
the  balance  was  applied,  as  he  says,  to  the  purchase  of  the 
propertv.  The  appellant  states  the  manner  of  making  the 
payments  for  the  property  and  how  it  was  done.  He  says  that 
at  the  settlement  he  had  with  Lay  he  found  that  he  had  a 
mortgage  on  the  property  belonging  to  his  father,  of  Batavia, 
New  York,  for  $10,000  ;  that  there  had  been  some  back  inter- 
est that  had  not  been  paid  on  the  mortgage,  which  he  took  up 
as  part  payment,  and  assumed  the   $10,000,  with  interest  at 


1871.]  MoEGAN  V.  Clayton.  43 

Opinion  of  the  Court. 

the  rate  of  ten  per  centum  per  annum  for  the  rest  of  the  pay- 
ments on  the  property,  making  the  entire  amount  paid  some- 
thing over  $2'0,000. 

The  appellant  paid  the  interest  notes  as  they  severally  be- 
came due.  and  also  paid  the  last  note,  or  principal,  of  S10,500, 
before  the  same,  in  fact,  became  due.  Instead  of  having  the 
notes  cancelled,  the  appellant  had  them  assigned  to  him,  but 
without  recourse.  When  the  last  note  was  paid,  the  mort- 
gage was  regularly  assigned  to  him  by  the  heirs  of  George  AV. 
Lay,  Sen.,  all  of  -which  he  now  holds. 

Thus  it  will  be  seen  that  the  appellant  paid  nothing  to  Lay, 
Jr..  for  the  title  which  he  claims  to  have  purchased  from  him. 
The  payments  were  made  exclusively  for  the  expenditures  in 
the  erection  of  the  buildings  and  in  discharge  of  the  lien  cre- 
ated by  the  Lay  mortgage,  the  evidences  of  which  he  caused 
to  be  assigned  to  himself,  and  Avhich  he  still  has  in  his  pos- 
session. 

AVas  this  an  actual  sale  and  transfer  of  the  property?  If  so, 
it  lacks  the  elements  usually  found  in  such  transactions. 
What  was  the  agreed  price,  time  and  manner  of  payments? 
These  are  matters  about  which  parties,  in  making  a  sale,  or- 
dinarily contract.  If  it  was  a  bona  fide  sale,  and  intended  to 
be  such,  what  were  the  terms  of  the  contract  as  originally 
raad§  ?  It  was  certainly  not  that  the  ajipellant  should  ad- 
vance the  money  with  which  to  erect  the  buildings  and  to  dis- 
charge the  indebtedness  secured  bv  the  Lav  morto^age,  for  he 
states  explicitly  that  he  did  not  know  of  the  existence  of  that 
mortg-afje  at  that  time,  nor  for  several  vears  afterwards.  It 
was  not  at  the  rate  of  |250  per  foot,  for  it  is  not  pretended 
that  he  paid  for  the  property  in  that  way. 

It  is  said  that  the  appellant  did  not  have  actual  notice  of 
the  existence  of  prior  equities  until  in  the  year  1864,  and  that 
previ(jus  to  that  time  he  had  expended  a  large  sum  of  money 
in  the  erection  of  buildings  on  the  property  in  the  belief  that 
he  had  purchased  the  title. 
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We  do  not  think  that  the  evidence  will  bear  this  construc- 
tion. At  the  date  the  appellant  made  the  first  payment  in  the 
draft  on  London,  Lay  had  not  then  obtained  a  title  under  the 
trustee's  sale.  The  arrangement,  however,  had  been  made 
that  he  should  have  it.  It  is  immaterial  whether  Lay  was 
his  agent  to  buy  the  property ;  it  can  not  be  gainsaid,  on  the 
theory  that  the  transaction  was  a  purchase  ;  that  he  was  his 
agent  during  his  absence  in  the  army  to  erect  the  buildings. 
Before  anything  was  expended  on  the  property  he  must  be 
chargeable  with  the  notice  of  the  facts  within  the  knowledge 
of  his  agent  making  the  expenditures  for  him.  It  was  the 
duty  of  the  agent  to  communicate  to  his  principal  the  knowl- 
edge that  he  had  of  the  prior  equities,  and  the  law  will  pre- 
sume that  he  did.  Notice  to  the  agent  on  the  premises  doing 
the  work  must  be  regarded  as  notice  to  the  principal  who 
employed  him.  If  the  appellant,  himself,  had  been  making 
the  improvements,  the  law  would  not  permit  the  holders  of 
the  equities  to  stand  by  and  see  him  expend  his  money  under 
the  belief  that  he  would  obtain  the  title  under  the  deed.  It 
would  have  been  their  plain  duty  to  have  given  him  notice 
of  whatever  rights  they  claimed.  He  was  absent,  and  no  per- 
sonal notice  could  be  given  to  him.  It  would  have  been  idle 
to  have  given  notice  to  the  agent  who  was  having  the  work 
done,  for  he  was,  himself,  the  trustee,  and  in  possession  ©fall 
the  facts. 

The  appellant,  therefore,  had  constructive  notice,  at  least,  of 
the  prior  equities  of  the  appellees,  grantor,  and  of  the  parties 
holding  the  indebtedness  secured  by  the  Aiken  deed  of  trust, 
before  he  invested  anything  in  improvements  or  paid  auv- 
thing  on  what  he  terms  the  purchase  money,  that  is,  before  he 
took  up  any  of  the  interest  notes  secured  by  the  Lay  mort- 
gage, and  he  can  not  be  considered  a  bona  fide  purchaser  for 
value  without  notice.  Indeed,  we  think  the  transaction  can 
not  be  deemed  a  purchase.  The  ajjpellant,  at  sundry  times, 
had  intrusted  Lay  with  funds  to  be  by  him  safely  and  securely 
invested  at  a  profitable  rate  of  interest,  and  the  conveyance 
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was  simply  an  assignment  of  the  title  which  Lay  held  as  se- 
curity for  the  moneys  so  advanced,  the  legal  effect  of  which 
was  to  constitute  the  appellant  a  mortgagee  in  possession. 
That  this  is  the  true  construction  of  the  original  arrangement 
between  Lay  and  the  appellant,  we  have  no  doubt.  This  view 
of  the  case  is  in  harmonv  with  what  he  said  to  Heald  and 
Throop  at  their  interview  in  the  summer  of  1864,  that  all  he 
wanted  was  his  money  invested  and  the  interest  thereon;  and 
with  the  conversation  in  regard  to  the  $30,000  to  settle  the 
whole  matter.  This  theory  affords  the  only  satisfactory  reason 
why  the  appellant  took  an  assignment  of  the  Lay  notes  and 
mortgages  when  he  took  them  up,  instead  of  having  them  can- 
celled, as  he  would  have  done  if  they  had  been,  in  fact,  paid 
as  a  part  of  the  consideration  of  the  property.  The  acts  of 
the  parties  can  be  reconciled  on  no  other  hj-jjothesis. 

It  is  said  that  neither  Heald  nor  Throop  had  agreed  to 
redeem  the  land,  and  that  they  were  under  no  legal  obliga- 
tions to  do  so.  It  is  immaterial  whether  they  had  agreed  to 
do  so  or  not.  They  had  the  legal  right  if  they  chose  to  exer- 
cise it.  No  mortgagor  is  under  any  legal  obligation  to  redeem 
the  mortgaged  premises.  It  is  his  right,  which  he  can  elect  to 
exercise  or  omit. 

It  is  conceded  that  this  property  would  constitute  a  fund  in 
the  hands  of  Lay  or  his  assignee  for  the  payment  of  the  debt 
due  to  his  father,  but  if  he  could  not  realize  it  out  of  the  rents 
of  the  property  the  only  remedy  would  have  been  to  have  fore- 
closed the  equity  of  redemption  of  the  parties  interested.  Lay 
was  not,  by  any  agreement  or  contract,  invested  with  power 
to  make  a  sale  in  his  own  name  that  would  cut  off  the  equity 
of  redemption.  He  held  the  estate  as  trustee,  and  in  no  other 
right,  and  the  conveyance  to  appellant,  without  the  consent  of 
Heald  and  the  other  parties,  was  a  violation  of  the  confidence 
reposed  in  him.  The  equity  of  redemption  of  Heald  was 
never,  in  any  lawful  way,  foreclosed  or  cut  off. 

The  appellant  having  had  constructive,  if  not  actual,  notice 
through  his   agent  of  the  prior  equities  before  he  made  any 


46  Greenebaum  v.  Gage.  [Sept.  T., 


Sj'llabus. 


improvements  or  paid  anything  on  the  contract,  as  he  states 
it,  can  not  be  considered  as  having  acquired  the  legal  title  to 
the  property,  discharged  from  the  equities  of  the  appellee,  and 
the  decree  of  the  circuit  court  allowing  a  redemption  is 
affirmed. 

Decree  affirmed. 

Mr.  Justice  Walker  :    I  do  not  concur  in  the  conclusion 
arrived  at  by  the  majority  of  the  court. 


Henry  Greenebaum 

V. 

Albert  S.  Gage. 

1.  Contract — construction — parol  evidence.  Where  a  person  holding- 
the  note  of  another  agrees  with  the  maker  to  forfeit  the  note  if  he  should 
buy  or  sell  goods  in  the  line  of  the  wholesale  millinery  goods  business  in 
the  city  of  Chicago  before  the  first  of  July,  1870 ;  and  bill  of  sale,  from  the 
payee  to  the  maker,  bearing  date  prior  to  the  agreement,  showed  a  sale  by 
the  former  to  the  latter  of  all  of  his  interest,  the  partnership  goods,  books, 
good  will,  etc.,  belonging  to  a  firm  of  which  they  were  members,  in  a  suit 
on  the  note:  Held,  i\\2X  it  might  be  shown  by  parol  that  both  papers, 
although  bearing  diff'erent  dates,  were  executed  at  the  same  time,  and 
formed  part  of  the  same  contract ;  that,  by  such  evidence,  it  might  be  shown 
what  was  the  character  of  the  business  in  which  they  were  engaged,  and  to 
which  the  bill  of  sale  and  good  will  related;  but  parol  evidence  as  to  the 
negotiations  that  occurred  previous  to  and  at  the  time  of  the  sale,  are  inad- 
missible in  such  a  case,  because  they  were  merged  in  tlie  written  agreement, 
and  the  separate  agreements  must  refer  in  some  manner  to  the  same  thing 
before  they  can  be  viewed  as  one  instrument,  and  construed  in  the  light 
of  surrounding  circumstances. 

2.  Contract— &rmc/i  of.     Where  it  is  claimed  that  such  a  contract  was 
broken,  it  must  appear  that  the  payee  had,  in  point  of  fact,  engaged  in 
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buying  or  selling  goods  in  the  line  of  the  wholesale  millinery  goods  busi- 
ness at  the  place  and  before  the  time  named  in  the  agreement,  for  himself 
or  some  other  person  with  whom  he  had  a  joint  interest.  If  he  acted  as  a 
clerk,  or  employee  only,  of  persons  engaged  in  the  business,  and  not  for 
himself  or  a  firm  in  the  business,  there  was  no  breach  of  the  contract;  nor 
would  the  fact  that  he  may  have  held  himself  out  as  a  member  of  a  firm 
engaged  in  the  business,  forfeit  the  note,  unless  he  was  a  member  of  the 
firm.  It  is  error  to  refuse  to  so  instruct  the  jury.  The  true  question  was, 
whether  he  was  in  fact  a  member  of  the  firm,  or  liad  an  interest  in  the 
same. 


Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Messrs.  E.  &  A.  VanBuren,  for  the  appellant. 

Messrs.  Sleeper  &  AVhitox,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

Appellant,  as  plaintiff  below,  brought  an  action  of  assump- 
sit in  the  Cook  circuit  court  against  appellee,  and  declared 
upon  a  promissory  note  bearing  date  August  1st,  1867,  made 
by  appellee  to  one  Daniel  Webster,  whereby  the  former  prom- 
ised to  pay  the  latter  the  sum  of  $10,000  on  demand,  with  in- 
terest at  the  rate  of  seven  per  centum  per  annum,  payable 
semi-annually.  Pleas — the  general  issue,  and  two  special 
pleas  setting  up,  in  substance,  that  on  to  wit,  the  1st  day  of 
January,  1870,  appellee  and  said  Webster  being  co-partners 
in  business,  the  former  purchased  of  the  latter  all  of  his  inter- 
est in  the  business,  including  the  good  will,  for  the  sum  of 
1^50,000,  which  he  then  paid  to  Webster,  and  at  that  time,  as 
a  part  of  the  transaction,  Webster  executed  and  delivered  to 
appellee  the  following  agreement: 

Whereas  I  am  now  the  owner  and  holder  of  a  certain  prom- 
issory note,  made  by  Albert  S.  Gage,  for  $10,000,  on  which 
$8,000  and  interest  to  January  1st,  1870,  has  been  paid;  now 
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I  hereby  agree  to  and  with  Albert  S.  Gage,  to  forfeit  said  note 
and  forever  hold  him  harmless  therefrom,  if  I  should  buy  or 
sell  goods  in  the  line  of  the  '^  Wholesale  Millinery  Goods  busi- 
ness," in  the  city  of  Chicago,  before  the  first  day  of  July, 
1870,  for  myself  or  for  any  person  or  persons  with  whom  I 
may  have  a  joint  interest. 

Dated,  February  21,  1870.  Daniel  AVebstep.. 

The  pleas  averred  that  the  note  declared  on,  and  that  men- 
tioned in  said  agreement,  was  one  and  the  same ;  that  appel- 
lant took  it  with  full  notice,  and  averred  a  breach  of  the 
agreement. 

Replications  were  filed  traversing  the  matters  of  the  pleas. 

On  the  trial  the  note  introduced  by  appellant  had  $8000 
and  interest  indorsed  upon  it  as  paid,  and  was  fully  identified 
as  the  note  referred  to  in  the  agreement. 

The  signatures  to  the  bill  of  sale  and  the  agreement  having 
been  admitted,  these  instruments  were  given  in  evidence  by 
appellee.     The  bill  of  sale  is  as  follows: 

I,  Daniel  Webster,  of  Chicago,  State  of  Illinois,  in  consid- 
eration of  the  sum  of  §50,000  in  cash  paid,  the  receipt  where- 
of is  hereby  acknowledged,  do  hereby  sell,  assign,  transfer, 
convey  and  set  over  to  Albert  S.  Gage,  of  said  city,  all  my 
right,  title,  interest  and  property,  of  every  name,  kind  and 
description  whatever,  to  which  I  am  now  or  may  hereafter  be 
entitled  in  the  partnership  goods,  book  accounts,  credits,  chat- 
tels, good  will  or  property  of  any  name,  kind  or  description, 
belonging  or  to  belong  to  the  firm  of  Webster  &  Gage,  now 
doing  business  in  the  city  of  Chicago. 

Dated,  January  1st,  1870.  Daniel  Webster. 

Appellee,  having  oflPered  himself  as  a  t-eitness,  testified  that 
this  instrument,  though  bearing  date  January  1st,  was  in  fact 
executed  at  the  same  time  of  the  ao;reement  of  the  21st  of 
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February,  1870;  and  then,  for  the  purpose  of  showing  a  con- 
sideration for  the  latter  agreement,  the  court  permitted  appel- 
lee, against  the  objections  of  appellant's  counsel,  to  state  all 
the  negotiations  and  conversations  between  him  and  Webster 
relative  to  the  transaction,  occurring  prior  to  and  cotempo- 
raneously  with  the  making  of  the  instruments.  Such  testi- 
mony was  inadmissible. 

These  two  instruments,  if  made  at  the  same  time,  between 
the  same  parties,  and  in  relation  to  the  same  subject,  must  be 
held  to  constitute  but  one  contract.  2  Parsons  on  Cont.  503; 
Stacey  v.  Randall,  17  111.  468.  Though  bearing  different  dates, 
it  was  competent  to  show,  by  parol,  that  they  were  in  fact 
made  at  the  same  time.  This  was  done.  They  were  made 
between  the  same  parties,  and  the  only  question  that  admits 
of  discussion  is,  whether  they  related  to  the  same  subject. 
This,  in  general,  must  be  determined  by  what  appears  by  their 
contents,  which,  however,  may  be  viewed  in  the  light  of  sur- 
rounding circumstances.  The  instrument  of  sale  from  AVeb- 
ster  to  Gage  does  not  mention  the  kind  of  business  in  which 
they  had  been  engaged,  though  it  does  the  name  of  the  firm. 
It  appears,  as  an  extrinsic  fact,  that  it  was  the  wholesale  mil- 
linery business,  and  by  that  instrument  Webster  not  only  sold 
to  Gage  all  his  interest  in  the;  property,  but  in  the  good  will 
of  the  business,  which  expressly  appears  to  have  been  carried 
on  in  the  city  of  Chicago. 

The  consideration  is  stated  to  have  been  |50,000.  This, 
then,  in  short,  was  a  sale  by  Webster  to  Gage  of  all  the  right, 
title  and  interest  of  the  former  in  all  the  property  of  the  firm, 
as  well  as  tlie  good  will  of  the  business,  for  §50,000. 

The  agj'eement  embraced  in  the  other  instrument  clearly 
relates  to  the  good  will  of  the  concern  which  Gage  purchased, 
and  discloses  a  clear  intention  to  protect  him  in  the  enjoyment 
of  it,  to  a  certain  extent,  by  providing  a  forfeiture  on  ^^'eb- 
ster's  part  of  the  $2000  due  upon  the  note  he  held  against 
Gage,  if  the  former  should  buy  or  sell  goods  in  the  line  of  the 
4— 6  1st  III. 
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wholesale  millinery  goods  business  in  the  city  of  Chicago  be- 
fore the  first  day  of  July,  1870,  for  himself,  or  for  any  person 
or  persons  with  whom  he  might  have  a  joint  interest.  Kothiug 
could  be  clearer  than  that  these  two  instruments  relate  to  the 
same  subject.  Both  are,  therefore,  to  be  regarded  as  one  con- 
tract, the  same  as  if  embodied  in  one  instrument.  It  is  com- 
plete in  itself,  and  the  construction  of  it  devolved  upon  the 
court,  for  which  purpose  recourse  might  be  had  to  the  sur- 
rounding circumstances  to  show  the  kind  of  business  in  which 
they  had  been  engaged,  but  not  to  negotiations  or  conversa- 
tions prior  to,  or  cotemporaneous  with,  its  execution.  These 
were  all  merged  in  the  written  contract,  which  must  be  pre- 
sumed to  embrace  all  that  was  intended  by  the  parties.  The 
consideration  appears  upon  the  face  of  the  agreement,  so  that 
the  admission  of  such  parol  evidence  can  be  justified  upon  no 
such  ground,  as  showing  the  consideration. 

Evidence  was  given  tending  to  show  that  Webster,  before 
the  1st  of  July,  1870,  became  in  some  way  connected  with  a 
firm  engaged  in  the  wholesale  millinery  business,  under  the 
name  of  Webster  Bros.,  near  the  place  of  business  of  appellee. 
Whether  such  connection  was  that  of  a  member  of  the  firm, 
or  as  being  jointly  interested  in  it,  or  that  of  a  mere  clerk, 
was  the  principal  question  of  fact  to  be  passed  upon  by  the 

jury- 

Appellee's  evidence  tended  to  show  that  he  had  frequently 

held  himself  out  as  a  member  of  the  firm;  while  appellant's 
tended  to  show  that  he  was  a  mere  employee  or  clerk,  and  had 
no  joint  interest  in  the  business,  as  partner  or  otherwise. 

This  is  not  like  the  kind  of  case  where  a  party  holding  him- 
self out  as  member  of  a  firm  will  be  held  conclusively  bound 
as  to  all  persons  dealing  with  the  firm  on  the  faith  of  such  ap- 
pearances. But  in  order  to  constitute  a  breach  of  the  contract 
in  question,  and  a  forfeiture  of  the  |2000,  it  was  incumbent 
upon  the  appellee  to  show,  by  a  preponderance  of  evidence, 
that  Webster  was,  in  point  of  fact,  engaged  in  buying  or  sell- 
ing goods  in  the  line  of  the  wholesale  millinery  goods  business 
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at  the  place  and  before  the  time  mentioned  in  the  agree- 
ment, for  himself  or  for  some  other  person  or  persons  with 
whom  he  had  a  joint  interest.  If  he  was  not  buying  or  sell- 
ing for  himself,  or  the  firm  of  AYebster  Bros.,  he  having  a  joint 
interest  with  them  in  the  business  as  proprietor,  but  was  act- 
ing in  the  capacity  of  clerk  or  employee,  then,  no  matter  how 
he  held  himself  out,  his  acts  would  not  constitute  a  breach  of 
the  contract,  nor  the  forfeiture  follow.  The  court  must  en- 
force the  contract  as  the  ])arties  have  made  it. 

The  court  was  requested  by  appellant's  counsel  to  instruct  the 
jury  that,  even  if  they  should  believe  from  the  evidence  that 
Daniel  Webster  had  called  himself  a  member  of  the  firm  of 
Webster  Bros.,  that  that  will  not  defeat  the  plaintiff's  recov- 
ery, unless  he,  in  fact,  was  owner  or  part  owner,  or  that  he 
was  interested  in  the  firm  as  stated  in  the  contract.  The  ques- 
tion is,  did  he  in  fact  have  an  interest  in  the  business  of  the 
firm? 

That  it  was  not  enough  to  defeat  the  action  for  Daniel  AVeb- 
ster  to  hold  himself  out  as  a  member  of  the  firm  of  Webster 
Bros.,  unless  he,  in   fact,  was  such    member  of  the  firm,  with 
an  interest  in  it,  even  if  he  did  hold  himself  out  as  such  mem-, 
ber  of  the  firm. 

These  instructions  were  both  refused,  and  exception  taken. 
We  think  they  were  based  upon  a  correct  construction  of  the 
contract,  and  should  have  been  given. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause' remanded. 

Judgment  reversed. 
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The  Peoria  &  Rock  Island  Railway  Co. 
WiLDEK  W.  Warner. 


1.  Plea — justification — condemnation  of  right  of  icay.  A  plea  to  an  ac- 
tion of  trespass,  justifying  the  entry  on  the  land  by  a  railroad  company 
under  proceedings  to  condemn  the  right  of  way,  in  which  notice  was  not 
given  to  the  owner,  is  insufficient  to  bar  the  action.  A  party  must  have 
notice  of  such  a  proceeding  before  he  can  be  deprived  of  his  property.  It 
is  required  by  the  statute.  Whether  the  proceedings  were  instituted  under 
the  act  of  1845  or  that  of  1852,  the  notice  is  equally  required.  Such  a  notice 
is  indispensable  independent  of  statutory  requirement. 

2.  Condemnation  of  right  op  way.  The  act  of  1845,  entitled  "Right 
of  Way,"  was  in  force  notwithstanding  the  act  of  1852,  on  the  same  sub- 
ject, so  far  as  it  is  not  repugnant  to  the  latter  act,  and  it  has  been  so  recog- 
nized by  repeated  decisions  and  by  legislative  enactment.  The  general 
railway  law  of  1849  did  not  affect  the  act  of  1845.  The  19th  section  of  that 
act  was  intended  to  reserve  the  power  in  the  legislature  to  fix  the  route 
and  termini  of  all  roads  organized  under  its  provisions,  and  not  to  repeal 
the  law  of  1845. 

Appeal  from  the  Circuit  Court  of  Henry  county ;  the  Hon. 
George  W.  Pleasants,  Judge,  presiding. 

Mr.  O.  E.  Page,  for  the  appellant. 

Messrs.  Bennett  &  Veeder,  for  the  appellee. 

Mr.  Justice  TnoFiNToN  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trespass  against  the  railroad  company. 
The  defendant  justified  nnder  its  charter  and  the  act  of  1845, 
entitled  "  Right  of  A\'ay."  The  only  averment  in  the  plea  as 
to  notice  to  the  party  whose  land  was  condemned,  was  this: 
"The  defendant  avers  that  said  })laintiff  w-as  present  with  said 
commissioners  before  their  re])ort  was  signed,  and  had  an  op- 
portunity to  be  heard  upon  his  claim  for  damages." 
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The  questions  are,  as  to  the  sufficiency  of  the  plea,  the  re- 
peal of  the  act  of  1845  by  the  act  of  June  22(1,  1852,  and  the 
construction  and  eiFect  of  the  latter  act. 

There  is  no  sufficient  averment  of  notice.  The  party  whose 
land  is  to  be  taken  has  the  right  to  reasonable  notice  of  the 
time  and  place  when  and  where  application  will  be  made  for 
the  appointment  of  the  persons  who  are  to  assess  the  damages. 
For  aught  that  is  stated  in  the  plea,  he  may  have  known 
nothing  as  to  the  appointment  of  the  commissioners,  or  of 
their  action,  until  the  assessment  of  the  damages. 

But  it  is  contended  that  the  condemnation  proceedings, 
Avhich  constituted  the  justification,  were  instituted  under  the 
law  of  1815,  and  that  it  did  not,  in  terms,  require  any  notice. 
There  can  scarcely  be  a  doubt  that  the  legislature  intended 
that  notice  should  be  given  under  that  act. 

The  first  section  provides  that,  when  the  road  shall  be  re- 
quired to  pass  over  the  land  of  any  person,  and  the  owner 
shall  object,  or  there  is  disagreement  as  to  the  amount  of 
damages,  then  the  application  shall  be  made  to  the  justice  of 
the  peace.  This  presupposes  a  notice.  There  could  be  no 
difference  as  to  the  amount  of  damages,  and  the  owner  could 
make  no  objection  to  the  proceeding,  when  no  notice  had  been 
given. 

In  Gilbert  v.  Columbia  Turnpike  Co.,  3  Johns.  Cases,  107, 
where  a  statute,  similar  to  ours,  except  that  it  required  notice, 
was  under  consideration,  the  court  held  that,  in  such  cases, 
which  so  materially  interfere  with  private  rights,  it  must  ap- 
pear that  there  was  a  disagreement  between  the  parties,  before 
the  application  can  be  made  for  the  appointment  of  commis- 
sioners. 

On  an  appeal  from  the  decision  of  the  commissioners  of 
highways,  relative  to  laying  out,  altering,  etc.,  a  highway,  the 
act  did  not  require  any  notice,  and  none  had  been  given.  In 
such  case,  the  court  held  that  a  notice  of  the  appeal  was  in- 
dispensable, though  the  act  did  not  direct  that  >t  should  be 
given.      Commissioners  of  Highways  v.  Claire,  15  Johns.  537. 
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Section  four  of  the  act  of  1845  provides  that  either  party 
may  appeal  to  the  circuit  court  within  the  time  and  under  the 
rules  and  regulations  as  are  prescribed  by  law  for  taking  ap- 
peals from  the  judgments  of  justices  of  the  peace. 

It  is  beyond  the  ability  of  any  ordinary  mind  to  compre- 
hend any  benefit  which  might  result  from  the  right  to  appeal 
from  an  assessment,  of  which  the  party  had  never  heard.  If 
no  notice  is  required,  the  grant  of  the  appeal  is  the  merest 
mockery.  The  legislature  never  intended  that  the  right  of 
appeal  should  be  a  delusion,  as  it  inevitably  must  be  in  numer- 
ous instances,  if  no  notice  is  given. 

But  if  no  notice  is  required  by  the  act  of  1845,  upon  a  fair 
construction  of  it,  still  the  railroad  company  was  enjoined,  by 
the  act  of  1852,  to  give  notice  to  the  owner  of  the  land  of  the 
commencement  of  the  proceedings  to  condemn. 

In  Amtin  v.  Belleville  &  Illinoistown  Bailroad  Co.,  19  111.  310, 
the  acts  of  1845  and  of  1852  were  held  to  be  general  laws, 
and  in  force. 

In  Taylo?'  v.  PeUiJohn,  24  III.  312,  it  was  held  that  the  por- 
tions of  the  act  of  1845,  which  were  not  clearly  repugnant  to 
the  act  of  1852,  were  in  force. 

In  St.  Louis,  Jacksonville  &  Chicago  Railroad  Co.  v.  Mitchell, 
47  111.  165,  the  proceedings  to  condemn  were  instituted  under 
the  act  of  1845. 

The  act  of  1845  has  so  often  been  recognized,  since  the 
enactment  of  1852,  that  the  validity  of  the  former  can  not  be 
regarded  as  an  open  question  in  this  court. 

The  legislature  has  also  repeatedly  recognized  the  validity 
of  the  act  of  1845.  The  act  of  1852  contains  no  express  re- 
peal of  it,  but  is  amendatory  of  it.  The  title  is,  "An  act  to 
amend  the  law  condemning  the  right  of  way  for  purposes  of 
internal  improvement."     Sess.  Laws  of  1852,  146. 

In  1869  it  was  enacted  that  the  provisions  of  both  acts 
should  applv  to  all  proceedings  for  the  condemnation  of  lands. 
Sess.  Laws  1869,  373. 
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In  view  of  these  recognitions  of  the  act  of  1845  by  both 
the  legislative  and  judicial  departments  of  the  State  govern- 
ment, its  validity  as  a  general  law  of  binding  efficacy,  must 
be  regarded  as  settled,  except  where  there  is  a  clear  repugnance 
between  it  and  the  law  of  1852. 

Assuming,  then,  that  our  construction  of  the  law  of  1845, 
as  to  notice,  is  not  correct,  we  are  t)f  opinion  that  notice  must 
be  given  according  to  the  provisions  of  the  act  of  1852. 

The  appellant  corporation  was  created  since  the  passage  of 
tlie  act  of  1852,  and  it  is  urged  that  tlie  act  has  no  application 
to  this  company.  In  support  of  this  position,  reference  is 
made  to  the  19th  section,  which  we  quote  :  ''  All  corporations 
heretofore  ci'eated  by  special  charter  of  incorporation,  or  under 
the  general  law,  where  the  fermmi  have  been  fixed  bv  the 
legislature,  and  none  others,  may  avail  themselves  of  this  act." 

The  counsel  misapprehends  the  meaning  of  the  section. 
The  plain  reading  is,  that  all  corporations  with  the  termini 
fixed  by  the  legislature,  shall  have  the  benefit  of  the  act. 

The  general  railroad  law  of  1849  contained  this  reserva- 
tion :  "  And  the  legislature  hereby  reserves  the  right  to  itself 
to  indicate  the  routes  and  termini  of  said  roads,  and  the  same 
shall  not  be  constructed  or  commenced  without  the  express 
sanction  of  the  legislature  of  this  State,  by  a  law  to  be  passed 
hereafter." 

The  sole  object  of  section  19  was  to  continue  the  reservation 
of  power  in  the  legislature  to  fix  the  routes  and  termini  of  all 
roads  before  the  corporations  should  exercise  the  right  of 
eminent  domain.  It  has  no  application  to  this  company,  for 
the  termini  of  its  road  are  fixed  by  its  charter. 

AVe  are  of  opinion  that  the  plea  was  defective,  and  that  the 
demurrer  was  properly  sustained. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Leman  H.  Talcott 

V. 

CuAiiLES  Draper. 

1.  Conveyance — lands  of  a  feme  covert — statute  of  limitations.  Where  a 
husband  aucl  wife  joiued  in  the  convej^auce  of  tlie  wife's  laud,  she  holdiug 
the  fee  and  he  an  estate  by  tlie  curtesy,  and  after  the  conveyance  Avas 
made,  a  person,  under  claim  and  color  of  title,  entered  and  occupied  the 
land  and  paid  all  taxes  for  seven  successive  years :  Held,  that  the  statute 
operated  to  bar  an  entry  under  either  title. 

2.  Former  decision.  This  case  is  distinguished  from  the  case  of 
Shortall  v.  HincMey,  31  111.  219.  In  that  case,  six  of  thfr  seven  years  of 
limitation  had  run  when  the  conveyance  was  made,  and  another  year 
afterwards,  whilst  in  this,  possession  was  taken  and  the  required  acts  un- 
der the  statute  were  performed  after  the  conveyance  was  made. 

3.  Merger  of  titles— /ee  simple  and  curtesy.  In  a  conveyance  like 
the  present,  both  the  fee  of  the  wife  and  the  estate  by  the  curtesy  merged 
and  became  united  in  the  purchaser  by  the  conveyance  from  the  husband 
and  wife.  As  a  general  rule,  where  two  estates  are  conveyed  to  a  person, 
the  smaller  is  merged  into  the  greater,  and  especially  so  when  the  inter- 
ests of  third  persons  are  not  affected  thereby. 

Appeal  from  the  Circuit  Court  of  Bureau  couuty  ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.  George  O.  Ide  and  Mr.  Milo  Kendall,  for  the  ap- 
pellant. 

Mr.  Thomas  J.  Henderson  and  Mr.  Joseph  I.  Taylor, 
for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  case  is  similar  to  that  of  Shortall  v.  Hinckley,  31  111. 
219,  and  it  is  insisted  by  the  counsel  for  the  appellant  that 
that  case  governs  the  present.  In  that  case,  as  in  the  one 
before  us,  the  husband  and  Avife  had  united  in  a  conveyance 
of  the  wife's  land  in  which  the  husband  had  a  life  estate  as 
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tenant  by  the  curtesy.  The  court  held  that  the  grantee  took 
the  two  estates  as  they  were  held  by  the  husband  and  wife, 
and  that  he  could  not  recover  the  life  estate  of  the  former  be- 
cause its  recovery  was  barred  by  the  statute  of  limitations, 
nor  could  he  recover  the  fee  of  the  latter,  because  the  husband 
was  still  living,  and  that  estate  would  not  accrue  until  his 
death. 

An  essential  difference  between  the  two  cases  is,  that  in  the 
former  one  the  husband  and  wife  conveyed  after  the  statute  of 
limitations  had  commenced  to  run,  and  while  it  was  run- 
ning against  the  husband's  life  estate  ;  whereas,  in  the  present 
case,  the  entire  seven  years,  the  fidl  term  of  limitation,  ran 
after  the  conveyance  by  the  husband  and  wife  to  the  plain- 
tiff. 

The  husband,  as  tenant  by  the  curtesy,  had  a  life  estate  in 
the  wife's  land,  one  which  he  might  sell  and  convey  in  the 
same  manner  as  any  other  life  estate.  He  had  the  right  of 
possession  during  his  life,  and  he  might  have  commenced  suit 
and  recovered  possession  in  the  same  manner  that  other  ten- 
ants for  life  recover  possession  of  their  estates.  The  statute 
of  limitations  has  the  same  application  to  it  that  it  has  to 
other  estates  of  that  nature.  In  the  case  of  Short  a  II  v.  H'lnck- 
leij,  six  of  the  seven  years  of  limitation  had  run  against  the 
husband's  life  estate  at  the  time  he  and  his  wife  conveyed. 
His  grantee  should  have  brought  the  suit  for  the  husband's 
interest  within  the  seven  years,  but  he  suffered  the  remaining 
one  of  the  seven  years  to  run,  whereby,  by  operation  of  the 
statute  of  limitations,  the  life  estate  of  the  husband  became 
barred  and  was  vested  in  the  adverse  possessor,  and  he  then 
held  it  in  the  same  manner  and  with  the  same  rights  that  he 
would  have  had  if  the  husband  had  conveyed  the  sametohim. 
Jacobs  V.  Rice,  33  111.  371. 

There  are  reasons  why  the  doctrine  of  merger  should  not 
apply  in  such  case,  and  the  two  estates  not  be  held  to.  merge, 
by  their  union,  in  the  grantee.  It  would  not  consist  with  the 
rule  that,  when  the  statute  of  limitations  has  once  commenced 
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to  run,  it  will  continue  to  run.  The  statute  had  commenced 
to  run  against  the  husband's  life  estate,  and  its  running  could 
not  be  arrested  by  a  mere  conveyance  of  the  husband  and 
wife. 

Six  years  of  the  statutory  period  had  run  in  favor  of  the 
adverse  possessor,  and  a  merger  wovdd  impair  his  right  to 
acquire  a  bar  by  the  lapse  of  another  year. 

It  would  also  deny  to  the  grantee  the  full  benefit  of  the 
wife's  remainder — the  right  to  take  it  unaffected  by  any  run- 
ning of  the  statute  against  it  up  to  the  time  of  her  conveyance. 

As  merger  is  the  act  of  the  law,  the  law  will  not  allow  it  to 
take  place  to  the  prejudice  of  any  one.  In  Gregg  v.  Tesson, 
1  Black,  150,  where  there  was  a  like  decision  as  in  Shortall  v. 
Hinckley,  the  husband  and  wife  conveyed  also,  while  the  stat- 
ute was  running  against  the  husband's  estate. 

But  in  the  present  case,  the  conveyance  by  the  husband  and 
wife  was  made  to  the  plaintiff  on  the  23d  day  of  April,  1860 
— the  possession  and  payment  of  taxes  by  the  defendant  and 
his  grantors  were  for  the  years  from  1860  to  1867,  both  in- 
clusive— so  that  the  entire  period  of  seven  years  ran  after  both 
the  estates  of  the  husband  and  wife  had  been  conveyed  to,  and 
were  united  in,  their  grantee. 

As  a  proposition  almost  universal,  where  a  greater  and  less 
estate  come  together  in  one  person  by  the  same  right  without 
any  intervening  estate,  they  will  unite  in  one,  the  lesser  being 
merged  or  swallowed  up  in  the  greater.  1  Washb.  Real 
Prop.  95.  By  the  conveyance  of  the  husband  and  wife  in  this 
case,  the  husband's  life  estate  and  the  wife's  remainder  were 
both  conveyed  to  their  grantee,  vesting  in  him  the  entire  es- 
tate in  the  land;  and  as,  at  that  time,  nothing  had  taken 
place  to  affect  either  one  of  the  estates,  we  perceive  no  good 
reason  for  thereafter  keeping  up  the  distinction  of  two  sepa- 
rate estates.  It  was  evidently  a  matter  of  indifference  to  the 
grantee,  as  things  then' were,  whether  the  merger  took  place 
or  not — there  were  no  rights  or  interests  of  third  persons  to  be 
prejudiced  by  a  merger. 
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V\'e  are  of  opinion  there  was  nothing  in  the  case  to  prevent 
the  operation  of  the  doctrine  of  merger ;  and  that,  from  the 
time  of  the  conveyance,  the  grantee  held  the  entire  interest  in 
the  land  as  one  estate,  against  which  the  statute  of  limitations 
might  thenceforth  commence  to  run  and  become  a  bar. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Chief  Justice  Lawrence  and  Mr.  Justice  Walker 
dissenting  : 

We  doubt  the  correctness  of  the  rule  laid  down  in  the  case 
oi  Shortall  v.  HincMey,  cited  in  the  opinion  of  the  court,  but 
"we  think  there  is  no  distinction  in  principle  between  that  case 
and  the  present,  and  unless  that  is  to  be  overruled,  the  judg- 
ment in  this  should  be  reversed. 


I 


Cjiarlks  F,   Bentley 

V. 

Samuel   Wells. 

1.  Chattel  MORTGAGE — bankruptcy.  Under  the  bankrupt  law,  a  chat- 
tel mortgage  remains  unaffected  by  the  application  of  the  mortgagor  for, 
and  his  obtaining  a  discharge  in  bankruptcy;  and,  notwithstanding  such 
bankruptcy,  the  mortgagee,  when  the  debt  falls  due,  may  take  possession 
of  the  mortgaged  property  as  he  could  of  his  own  temporarily  in  the  pos- 
session of  the  bankrupt.  The  assignee  in  bankruptcy  only  takes  the  equity 
of  redemption.    The  lien  and  the  right  to  assert  it  remain  unimpaired. 

2.  Same — wJien  invalid.  "Where  a  person,  unable  to  pay  his  debts,  bor- 
rows money  and  gives  a  chattel  mortgage  to  secure  its  payment,  although  the 
mortgagee  knows  the  fiict,  that  will  not  invalidate  the  mortgage.  To  have 
that  effect  the  mortgagee  must  know  that  the  mortgagor  was  executing  it 
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in  contemplation  of  bankruptcy,  and  with  a  view  to  prevent  its  going  into 
the  hands  of  the  assignee,  and  from  being  distributed  among  his  credit- 
ors. This  is  the  only  reasonable  and  just  construction  that  can  be  given  to 
the  bankrupt  law. 

Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  William  W.  Heatox,  Judge,  presiding. 

Mr.  O.  F.  Woodruff  and  Messrs.  Eustace,  Baege  &  Dix- 
on, for  the  ap})ellant. 

Mr.  C.  J.  Johnson,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

We  held,  in  Cole  v.  Duncan,  58  111.  176,  that  a  petition  in 
bankruptcy  by  a  mortgagor,  and  a  decree  declaring  him  a 
bankrupt,  would  not  prevent  the  State  courts  from  taking  ju- 
risdiction of  a  bill  to  foreclose  a  mortgage.  A  similar  ques- 
tion is  presented  by  this  record.  Here,  the  mortgagee  of  per- 
sonal property  took  possession,  under  his  mortgage,  of  the 
mortgaged  property,  and  the  assignee  in  bankruptcy  brought 
against  him  this  action  of  replevin.  The  mortgage  was  made 
by  one  Lincoln,  September  28,  1868,  and  on  the  18th  of  De- 
cember thereafter  Lincoln  filed  his  petition  in  bankruptcy. 
The  mortgage  was  given  to  secure  the  payment  of  money 
loaned. 

The  14th  section  of  the  bankrupt  law,  after  providing  that 
the  judge  or  register  shall,  by  an  instrument  under  his  hand, 
assign  and  convey  to  the  assignee  all  the  property  of  the  bank- 
rupt, excepting  certain  property  therein  exempted,  reads  as 
follows:  "And  provided,  further,  That  no  mortgage  of  any 
vessel  or  of  any  other  goods  or  chattels  made  as  a  security  for 
any  debt  or  debts  in  good  faith  and  for  present  consideration, 
and  otherwise  valid  and  duly  recorded  pursuant  to  any  statute 
of  the  United  States  or  any  State,  shall  be  invalidated  or  affected 
hereby.'''' 


1871.]  Bentley  V.  Wells.  61 

Opinion  of  the  Court. 

This  language  is  certainly  sufficiently  explicit.  The  mort- 
gage was  not  "  invalidated  or  affected"  by  the  subsequent  pro- 
ceedings in  bankruptcy,  and  when  the  debt  secured  by  it  be- 
came due,  the  mortgagee  had  the  same  right  to  take  possession 
of  the  mortgaged  property  that  he  would  have  had  to  take 
possession  of  his  own  if  he  had  had  any  temporarily  in  the 
custody  of  the  mortgagor  at  the  time  of  filing  the  petition. 
The  assignee  in  bankruptcy  took  only  the  equity  of  redemp- 
tion. The  lien  of  the  mortgagee  remained  unimpaired,  as  did 
also  his  right  to  assert  it  in-  any  legal  manner. 

We  have  not  access  to  the  cases  cited  in  Bump  on  Bank- 
ruptcy, from  the  Bankrupt  Register,  but  if  any  of  them  hold  a 
different  doctrine  from  this,  we  should  decline  to  follow  them. 

It  is  further  urged  by  the  appellant  that  the  mortgage  was 
invalid  because  the  mortgagor  was  insolvent  when  he  made  it, 
and  this  fact  was  known  to  the  mortgagee.  But  to  render  the 
mortgage  void,  insolvency  alone,  and  the  knowledge  of  it  on 
,the  part  of  the  mortgagee,  are  not  sufficient.  It  is  also  neces- 
sary, under  the  35th  section  of  the  act,  that  the  mortgage 
should  be  made  "  in  fraud  of  the  provisions  of  this  act,"  and 
that  the  mortgagee  should  have  reasonable  cause  to  believe 
that  such  was  the  object  of  the  mortgagor. 

The  first  clause  of  the  section  relates  to  transfers  of  prop- 
erty made  with  a  view  to  give  a  preference  between  creditors, 
and  "  in  fraud  of  the  law,"  and  avoids  the  transfer,  if  made 
within  four  months  before  filing  the  petition.  The  second 
clause  avoids  all  transfers,  including  sales  made  six  months 
previous  to  the  petition,  in  contemplation  of  insolvency,  with 
a  view  to  prevent  the  bankrupt's  property  from  coming  to  the 
assignee,  or  to  defeat  in  any  way  the  object  of  the  act.  This 
clause,  however,  like  the  other,  requires,  in  order  to  avoid  the 
transfer,  not  only  the  fraudulent  intent  on  the  part  of  the 
grantor,  but  that  the  grantee  should  have  reasonable  cause  to 
believe  in  the  existence  of  such  intent.  This  is  the  express 
provision  of  both  clauses  of  the  section,  and  the  only  reasona- 
ble construction  it  can  receive  is  that  the  grantee  or  mortgagee 
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should  have  reasonable  cause  to  believe  that  the  grantor  or 
mortgagor  intends  to  avail  himself  of  the  bankrupt  act,  and 
that  the  transfer  or  mortgage  is  made  for  the  purpose  of  pre- 
venting the  distribution  of  his  property  required  by  that  act, 
or  at  least  that  such  is  one  of  his  purposes. 

It  would  be  very  unjust,  and  would  greatly  embarrass  the 
operations  of  trade,  if  it  should  become  the  settled  construc- 
tion of  this  law  that  every  sale  of  property,  even  for  a  full 
consideration,  and  in  the  utmost  good  faith,  or  every  mort- 
gage in  equal  good  faith,  must  be  held  void  because  the 
vendor  or  mortgagor  is  known  at  the  time  to  be  in  straight- 
ened circumstances,  and  within  four  months  thereafter  peti- 
tions to  be  declared  a  bankrupt.  This  can  not  have  been 
intended  by  the  framers  of  the  bankrupt  act,  and  the  lan- 
guage of  the  act  justifies  no  such  construction.  A  sale  or 
mortgage,  otherwise  unobjectionable,  is  not  avoided  by  a  subse- 
quent bankruptcy,  unless  made  in  fraud  of  the  act,  or,  in  other 
words,  with  a  view  of  seeking  the  benefits  of  the  act,  and  at 
the  same  time  defeating  its  requirements,  and  the  vendee  or 
mortgagee  must  have  reasonable  grounds  for  believing  in  the 
existence  of  such  fraudulent  intent.  This  fraudulent  intent  is 
not  shown  merely  by  the  subsequent  bankruptcy,  and  the  fact 
that  the  bankrupt  was,  at  the  time  of  the  sale  or  mortgage, 
unable  to  pay  his  debts,  and  that  the  vendee  or  mortgagee  had 
good  reason  to  know  that  fact.  That  is  all  that  is  shown  in 
this  case. 

If  the  framers  of  the  law  had  intended  this  proof  alone  to 
be  sufficient — if  the  fraudulent  intent  is  to  be  inferred,  as  a 
legal  presumption,  from  the  mere  proof  of  insolvency,  and  a 
reasonable  knowledge  thereof — why  did  they  require,  in  ad- 
dition to  these  facts,  the  existence  of  a  fraudulent  intent,  and 
that  the  mortgagee  should  have  reasonable  cause  to  believe  in 
its  existence  ?  Why  speak  of  fraudulent  intent  at  all '?  I^o 
reason  can  be  given.  As  they  required  both  facts  to  be  proved 
before  avoiding  the  transfer,  it  is  impossible  for  us  to  believe 
they  intended  one  fact  to  be  inferred  as  a  legal  consequence 
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from  the  existence  of  the  other.  When  a  statute  provides 
that  a  certain  result  shall  follow  from  the  proof  of  two  de- 
fined facts,  the  courts  have  no  right  to  say  the  result  shall 
follow  merely  from  the  proof  of  one.  This  is  making,  not 
construing,  a  statute. 

The  same  construction  must  be  given,  in  this  respect,  to  the 
second  clause  of  the  section  as  to  the  iirst.  That  the  act 
should  declare  void  a  sale,  even  for  full  consideration,  if  made 
to  prevent  the  property  or  its  equivalent  from  coming  to  the 
assignee  in  bankruptcy,  we  can  well  understand.  Such  a  sale 
would  be  in  fraud  of  creditors.  But  we  can  not  hold  that  the 
purchaser  of  property  in  good  faith  is  liable  to  have  it  taken 
from  him  by  an  assignee  in  bankruptcy  merely  because  he  had 
good  reason  to  know,  at  the  time  of  the  purchase,  that  the 
vendor  was  unable  to  pay  his  debts,  and  because  the  vendor 
does,  within  six  months,  iile  a  petition  in  bankruptcy.  Men 
may  be  practically  insolvent,  that  is,  unable,  with  the  property 
then  owned  by  them,  to  pay  their  debts,  and  suspected  to  be 
so  by  the  community,  and  yet  continue  in  business,  with  no 
expectation  of  going  through  bankruptcy,  but  laboring  on  the 
contrary  to  retrieve  their  circumstances,  and  often  succeed- 
ing in  the  effort.  Yet,  the  construction  contended  for  would 
practically  condemn  every  such  man  to  bankruptcy,  since  no 
purchaser  from  him  could  be  secure  of  his  title,  and  no  cred- 
itor could  take  a  mortgage  from  him  and  extend  the  time  of 
payment  of  his  debt  with  any  confidence  that  his  security 
would  not  be  taken  away.  The  injustice  and  impolicy  of  such 
a  construction  are  very  apparent. 

We  find  no  error  in  this  record. 

Judgment  affirmed. 
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Isaac  Anderson 

V. 

Catharine  McCarty  et  al. 

1.  Vendor  and  YENDEE—f07'feiture  of  contract — rights  of  purchaser 
after.  Where  a  person  purchases  a  lot  of  ground  and  receives  a  bond  cou- 
taining  a  clause  authorizing  a  forfeilnu'  on  default  in  paj'ment,  and  the 
purchaser  sells,  and  receives  the  pa}'  for  a  part  of  the  lot,  to  another,  and 
on  default  the  contract  is  forfeited,  and  the  Avidow  of  the  second  purchaser 
afterwards  buys  and  paj-s  for  the  whole  lot  and  improves  the  same:  Held, 
that  she  did  not  thereb}'  become  a  trustee  for  the  first  purchaser. 

2.  Title  bond— forfeiture.  Where  a  title  bond  contains  a  clause  au- 
thorizing the  vendor  to  declare  the  contract  forfeited  on  nou-paj'meut  of 
inslahneiits  of  the  purchase  money,  and  notice  is  given  that  a  forfeiture 
will  be  declared  or  payment  enforced,  and  notice  afterwards  given  that  the 
vendor  had  elected  to  declare  a  forfeiture  of  the  contract:  Held,  that  the 
contract  was  thereby  forfeited  and  the  vendor  could  again  sell  the  prop- 
erty, and  the  first  purchaser  had  lost  all  claim  to  the  property. 

3.  Same.  Where  a  title  bond  contains  sucl)  a  clause  and  default  is 
made  in  payment,  a  forfeiture  may  be  declared  by  any  act  on  the  part  of 
the  vendor  which  evinces  an  intention  to  declare  a  forfeiture,  and  will 
prevent  the  vendor  from  enforcing  the  contract,  such  as  giving  notice 
that  a  forfeiture  has  been  declared,  offering  to  sell  the  land  to  others,  or 
even  placing  it  on  a  sale  list,  etc. 

4.  Purchaser — abandonment  of  contract.  Where  a  person  purchases 
land  and  is  notified  that  it  is  forfeited,  and  offers  to  pay  no  more  purchase 
money,  and  fails  to  pay  taxes  on  the  property  or  to  do  any  other  act  to- 
wards carrying  out  the  purchase,  for  eight  or  ten  j^ears,  it  will  be  pre- 
sumed that  he  had  entirely  abandoned  the  purchase,  and  it  would  be  in- 
equitable to  permit  him  to<!omein  after  that  time,  when  the  propertj^  had 
risen  in  value,  and  large  and  expensive  improvements  had  been  made  on 
it,  and  hold  the  property. 

5.  Purchaser — no  right  to  question  the 'manner  in  which  a  subsequent 
vendee  holds.  In  such  a  case,  the  first  purchaser  can  not  be  heard  to  urge 
that  the  second  purchaser,  being  a  widow  and  administratrix  of  her  hus- 
band's estate,  had  used  the  funds  of  the  estate  to  make  the  purchase.  If., 
that  were  true,  it  could  only  concern  her  and  her  deceased  husband's 
heirs,  and  it  would  be  for  them  to  adjust  their  equities  between  them- 
selves. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jamesox,  Judge,  presiding. 

Mr.  W.  T.  Burgess,  for  the  appellant. 
Messrs.  Gookins  &  Roberts,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  appellant,  in  the  Su- 
perior Court  of  Chicago,  against  appellees,  to  enforce  a  spe- 
cific performance  of  an  agreement,  and  to  compel  a  convey- 
ance of  certain  real  estate  in  the  city  of  Chicago. 

It  appears  that  in  March,  1855,  Naomi  Johnson  was  the 
owner  of  a  piece  of  ground  known  as  lot  2,  in  the  east  part  of 
Ellis'  addition  to  Chicago  ;  that,  at  that  time,  she  and  her 
husband,  John  Johnson,  executed  to  Henry  Smith  a  i)ower  of 
attorney  authorizing  him  to  take  charge  of,  lease,  sell,  or  oth- 
erwise dispose  of  the  property;  that,  on  the  2cl  day  of  Febru- 
ary, 1856,  they,  by  their  agent,  contracted  to  sell  the  lotto 
appellant,  and  gave  to  him  a  contract  for  its  conveyance  on 
his  paying  therefor  the  sum  of  $1400,  payable  at  the  office  of 
Ogden,  Jones  &  Co.,  in  Chicago — $200  in  hand,  $300  on  the 
1st  days  of  February,  1857,  1858,  1859  and  1860,  with  six 
per  cent  per  annum,  and  all  taxes  levied  for  revenue  purposes 
after  1855,  together  with  other  assessments. 

A  strict  performance  of  the  contract  on  the  part  of  appel- 
lant was  made  of  the  essence  of  the  agreement,  and  it  provided 
that,  if  default  in  the  payment  of  either  principal  or  interest 
should  be  made  for  sixtv  davs  after  the  same  became  due,  the 
contract  should  become  null  and  void  at  the  option  of  the  ven- 
dors, and  all  payments  thereunder  should  become  absolutely 
forfeited  to  the  vendors.  It  appears  that  a^^pellant  paid  $200 
on  the  delivery  of  the  contract,  $372  for  the  second  payment 
at  maturity  ;  on  the  third  payment  $200  on  the  15th  day  of 
March,  1858,  on  account  of  the  fourth  instalment,  and  $164.22 
5 — 6  1st  Ti>l. 
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as  the  balance  of  that  instalment  on  the  13th  day  of  the  fol- 
lowing May.  He  also  paid  taxes  for  1858  and  1859,  but  no 
other  payments  were  made  by  him. 

Appellant,  on  the  6th  of  February,  1857,  sold  to  Patrick 
McCarty  a  portion  of  the  lot  for  $1000,  and  conveyed  it  to 
him.  On  the  16th  of  March,  1858,  McCarty  died,  leaving  a 
widow  and  heirs  surviving  him.  Catharine  McCarty  became 
the  administratrix  of  the  estate  of  her  deceased  husband.  It 
seems  appellant,  on  the  -29th  day  of  April,  1856,  sold  and 
agreed  to  convey  to  one  Dykeman  another  portion  of  the  lot 
for  §1000,  which  contract  was  transferred  to  one  Titsworth, 
who  now  claims  its  benefit.  This  last  contract  was  not  re- 
corded until  the  16th  of  August,  1869.  Tn  1859,  the  agency 
of  Ogden,  Fleetwood  &  Co.,  of  this  property,  ceased,  and 
Henry  S.  Rucker  was  appointed  agent,  with  a  power  of  attor- 
ney authorizing  him  to  take  charge  of  the  property,  to  sell, 
etc.  On  the  20th  day  of  April,  1861,  Mrs.  McCarty  pur- 
chased the  whole  lot,  paying  to  Rucker  §500  as  the  consider- 
ation, and  receiving  a  deed  therefor  executed  by  Rucker  as 
attorney  in  fact  of  John  and  Naomi  Johnson.  She  had,  before 
the  commencement  of  this  suit,  placed  improvements  on  the 
ground  costing  over  §5000. 

It  seems  to  be  the  theory  of  the  bill,  in  part  at  least,  that 
Rucker  only  intended  to  convey  to  Mrs.  McCarty  the  portion 
of  the  property  which  her  husband  had  purchased  of,  and  paid 
for,  to  appellant,  and  by  mistake  had  conveyed  the  entire  lot. 
The  evidence  of  Loomis  clearly  contradicts  this  theory.  He 
swears  that  he  advised  Mrs.  McCarty  to  pay  the  §500  and 
take  the  whole  lot,  and  thus  endeavor,  to  save  something  of 
the  amount  paid  to  appellant ;  that  she  was  disinclined  to  the 
arrangement,  but  finally  concluded  to  do  so,  and  the  purchase 
was  made.  And  the  evidence  of  Fitch  corroborates  his  testi- 
mony, and  the  evidence  of  Mrs.  McCarty  is  to  the  same  effect. 
These,  since  the  death  of  Rucker,  are  probably  the  only  per- 
sons who  know  the  facts.     From  the  entire  evidence,  we  have 
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no  hesitation  in  believing  that  it  was  the  intention  to  sell,  and 
her  design  to  purchase,  the  entire  lot. 

It  then  remains  to  determine  what  interest  was  acquired  by 
Mrs.  McCarty^s  purchase;  whether  she  acquired  the  entire 
title  for  herself  and  the  heirs  of  her  husband,  or  only  the  por- 
tion conveyed  to  him  by  appellant,  and  holds  the  balance  as  a 
trustee  for  him  and  his  grantees.  This  depends  upon  whether 
appellant's  purchase  was  forfeited.  Fitch  swears  that,  first,  a 
notice  was  served  on  appellant  that  the  fourth  instalment  was 
due,  and  unless  the  money  should  be  paid  by  a  day  named,  the 
vendors  would  elect  to  declare  a  forfeiture  or  to  enforce  pay- 
ment. After  the  last  jjayment  fell  due,  he  swears  a  formal 
notice  of  a  forfeiture  was  served  on  appellant,  a  copy  of  which 
was  produced,  indorsed  served  on  him  on  the  7th  day  of  May, 
1860.  About  the  date  of  this  notice  there  seems  to  be  some 
doubt,  as  it  was  torn  off  by  Fitch,  and  who,  in  restoring  it, 
wrote  it  1857  ;  but  he  says  that  could  not  have  been  the  true 
date.  This  is  apparent,  as  Eucker  was  not  constituted  the 
agent  for  the  property  until  in  1859,  and  his  name  is  to  the 
notice,  and  it  recites  the  fact  that  the  instalments  of  1859  and 
1860  were  both  due.  We  must,  therefore,  conclude  that  it 
was  after  February  1st,  1860.  And  this  view  is  greatly 
strengthened  by  the  fact  that  there  was  an  entry  of  the  for- 
feiture in  Rucker's  book,  of  May  5th,  1860.  From  all  of  this 
evidence,  we  can  entertain  no  doubt  that  a  formal  forfeiture 
was  declared,  and  due  notice  thereof  given  to  appellant. 

But  even  if  it  could  be  conceded  that  there  was  not  a  for- 
mal notice  of  a  forfeiture  served  on  appellant,  there  is  abun- 
dant evidence  of  the  declaration  of  a  forfeiture.  In  the  case 
of  Christian  v.  Miller,  21  111.  227,  it  was  said  that,  so  long  as 
the  vendor  reserves  the  right  to  sue  on  the  covenants,  he  can 
not  treat  the  contract  as  forfeited.  But  when  the  purchaser 
is  in  default  he  is  at  the  mercy  of  the  vendor,  and  the  mere  act 
of  offering  the  land  for  sale,  or  entering  it  in  the  sale  book  of 
the  vendor,  or  any  other  act  showing  he  considers  the  con- 
tract as  ended,  or  has  treated  it  as  terminated,  is  sufficient  to 
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end  the  agreement  and  to  deprive  the  purchaser  of  the  right 
to  insist  on  a  performance  of  the  covenants,  and  the  vendor 
of  the  right  to  sue  upon  the  contract.  The  mere  act  of  selling 
to  a  third  person  is,  of  itself,  a  sufficient  election  of  the  ven- 
dor to  forfeit  the  contract,  and  releases  a  remedy  on  its  cove- 
nants. Such  is  the  undoubted  effect  of  such  a  sale  under  such 
an  agreement.  And  to  the  same  effect  are  the  cases  of  Steele 
V.  Biggs,  22  111.  643;  Milnor  \ .Willard,  34  111.  38  ;  Murray  v. 
Schlosser,  44  111.  14,  and  O'Neal  v.  The  Wabash  Avenue  Bap- 
tist Church,  48  111.  349. 

'  The  sale,  then,  to  Mrs.  McCarty,  was,  of  itself,  a  sufficient 
declaration  of  a  forfeiture  to  terminate  the  contract.  After 
that  sale  the  vendors  could  not  have  maintained  an  action  on 
the  agreement  to  recover  the  purchase  money,  or  have  main- 
tained a  bill  for  a  specific  performance.  When  appellant 
failed  to  meet  the  payments  at  the  time  specified,  he  was  in 
default  and  at  the  mercy  of  his  vendors,  and  they  exercised 
the  right  of  ending  the  contract  and  the  purchaser  took  the 
title. 

Again,  Loomis  swears  that  he,  Rucker  and  appellant,  met 
and  had  an  interview  in  reference  to  this  property,  when  ap- 
pellant agreed  that  it  might  be  sold  to  Mrs.  McCarty.  From 
this,  and  the  fact  that  he  had  ceased  to  pay  taxes,  or,  so  far  as 
we  can  see,  to  make  any  efforts  to  perform  his  part  of  the  con- 
tract, for  nearly  ten  years,  we  can  draw  no  other  inference 
than  he  had  abandoned  the  contract  and  all  claim  to  the  land. 
It  had,  no  doubt,  become  greatly  de})reciated  in  value  during 
the  close  money  market  after  1860,  and  he  did  not  then  re- 
gard it  of  sulficient  value  to  make  an  effort  to  pay  the  balance. 
And  as  a  further  evidence  of  the  fact,  he  stood  by,  living  in 
the  citv.  and  saw  large  sums  of  money  expended  on  the  prem- 
ises bv  Mrs.  McCartv.  This  indicated  that  he  hadabandoned 
all  claim  to  the  property,  as,  if  he  had  not,  it  would  be  mani- 
fest that  he  sought  an  unjust  advantage  in  permitting  her  to 
pav  the  taxes  and  to  expend  large  sums  of  money  in  improve- 
ments that  he  might  ultimately  appropriate  tliem  to  his  OM-n 
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use.  After  such  a  delay,  and  the  changed  condition  of  the 
property,  improvement  and  appreciation  by  the  growth  of  the 
city  and  country,  we  feel  no  inclination  to  treat  Mrs.  McCarty 
as  a  trustee,  unless  it  was,  at  least,  satisfactorily  proved,  which 
has  not  been  done  in  this  case. 

It  is  useless  to  say,  because  McCarty  had  purchased  fifty  feet 
on  the  south  side  of  the  lot  and  paid  appellant  for  it  when  he 
liad  no  title,  and  was  not  candid  enough  to  so  inform  McCarty, 
tliat  Mrs.  McCarty  occupied  such  a  relation  to  appellant  or 
to  the  property  as  to  be  unable  to  repurchase  it,  and  the  bal- 
ance of  the  lot.  without  beconiina;  his  trustee.  If  a  trust  rela- 
tion  existed,  upon  what  was- it  based?  Surely  not  on  the  tact 
that  appellant  had  sold  her  husband  land  for  which  he  then 
had,  and  subsequently  acquired,  no  title  ;  obtained  his  money 
for  its  full  value,  never  refunded  it  or  offered  to  refund  it. 
And  this,  so  far  as  we  can  see,  is  the  only  ground,  when  it  is 
examined  freed  from  extraneous  circumstances,  upon  which  a 
trust  could  be  claimed.  Instead  of  its  being  equitable  to 
hold  that  such  a  transaction  should  create  the  relation  of 
trustee  on  the  part  of  the  purchaser  or  his  heirs,  it  would  be 
highly  inequitable  and  unjust.  If  any  trust  was  created,  ap- 
.pellant  became  McCarty's  trustee  for  the  thousand  dollars  he 
obtained  from  him,  and  for  which  he  gave  no  consideration. 
Mrs.  ^IcCarty  did  not  owe  him  anything,  but  he  was  indebted 
to  the  estate  if  anything  was  due  from  one  to  the  other  party. 
She  made  no  promise  or  agreement  to  convey  this  property, 
or  any  portion  of  it,  to  appellant.  We  can  not  discover  the 
slightest  pretext  for  saying  that  she  was  under  any  obligation, 
legal  or  moral,  to  purchase  this  proj^erty  and  hold  it  for  more 
thfin  eight  years  for  the  use  of  appellant. 

Xor  is  it  any  concern  of  appellant  whether  Mrs.  jNIcCarty 
purchased  it  with  her  own  or  the  money  of  her  children  ; 
whether  she  claims  it  in  her  own  right,  or  as  trustee  for  her 
children.  Even  if  she  had  defrauded  the  heirs  in  the  transac- 
tion, we  do  not  perceive  that,  by  any  process  of  reasoning, 
appellant  can  derive  the  slighest  benefit  therefrom.  Those  are 
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questions  between  her  and  the  heirs  of  her  husband,  and  are 
for  them  to  adjust.  And,  so  far  as  we  can  see,  the  evidence 
in  relation  to  her  claiming  the  taxes  from  the  estate,  and  her 
only  claiming  dower  in  the  portion  purchased  by  her  husband, 
can  only  relate  to  the  settlement  of  equities  between  the  widow 
and  the  heirs. 

After  a  careful  examination  of  this  record,  we  are  unable 
to  see  any  error  in  the  decree  below,  and  it  is  affirmed. 

Decree  ajirmed. 


UoiiKirr    BiniROWs 

V. 

OtiSiAN   GuTJiKiE  ei  al. 

1.  Awards — of  the  certainty  required  therein.  As  a  general  principle, 
an  award  must  be  certain  in  itself,  but  certaiutj'  to  a  common  intent  is  all 
that  is  required.  The  award  must  clearly  establish  the  rights  of  the  par- 
ties to  the  thing  or  matter  in  controversj',  but  parol  evidence  is  always  re- 
sorted to  for  the  purpose  of  identifying  the  matter  or  thing. 

2.  If  the  award  settles  the  rights  of  the  parties,  and  can  be  rendered 
certain  by  reference  to  accounts  or  other  documentary  evidence,  it  will  be 
sustained. 

3.  As,  where  an  award  makes  reference  to  an  account,  the  account  may 
be  properly  referred  to  for  the  purpose  of  ascertaining  the  meaning  of  or 
explaining  the  award. 

4.  The  award  is  to  be  judged  of  according  to  a  common  intent  consist- 
ent with  fair  and  reasonable  presumption,  and  if  it  is  so  far  certain  as,  from 
the  nature  of  the  subject  of  it,  could  be  reasonably  expected,  and  tlie  direc- 
tions of  the  arbitrators  can,  with  tolerable  case,  be  reduced  to  a  certaintj-, 
as  by  reference  to  any  written  document  or  the  inspection  of  any  particu- 
lar thing,  house  or  laud,  it  will  not  be  impeachable  on  the  ground  of  un- 
certaint}'. 

5.  Same — when  objection  for  iincertainty  should  he  raised.  The  objection 
that  an  award  is  not  certain  or  final  should  be  made  before  judgment  is 
pronounced  thereon. 
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6.  Same — \o1ietlier  'party  estopped  from  denying  validity  of  award  hy  acting 
under  it.  Where  the  affairs  of  a  partnership  had  been  submitted  to  arbi- 
tration, and  after  judgment  was  pronounced  thereon,  and  at  a  subsequent 
term  of  the  court,  one  of  the  parties  acted  under  the  award  by  entering  a 
motion  for  a  rule  on  the  other  party,  requiring  the  latter  to  make  and  file 
under  oath  a  detailed  and  itemized  statement  of  all  his  receipts  and  dis- 
bursements as  receiver  and  trustee  under  and  bj''  virtue  of  the  award,  it 
was  held,  that  such  party  was  thereby  estopped  from  thereafter  questioning 
the  validity  of  the  award. 

7.  Same — conclusiveness  of  judgment  upo7i.  The  judgment  rendered 
upon  an  award  is  conclusive  of  its  validity  unless  impeached  for  fraud. 

8.  Same — compliance  with  the  award  enforced  iy  attachment  for  contempt. 
After  judgment  had  been  pronounced  upon  an  award,  and  one  of  the  par- 
ties thereafter  refused  to  comply  with  its  terms,  it  was  held,  that  at  a  sub- 
sequent term  tlie  court  might  properly  rule  such  partj'  to  complj-  with  the 
award  within  the  time  fixed  by  tlie  court,  and  on  his  faihu'e  so  to  do,  to 
consider  him  as  in  contempt,  to  be  dealt  with  accordingly. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Messrs.  Turner,  Brawley  &  Turner,  for  the  appellant. 

Messrs.  Hardy  &,  Herrick,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  circuit  court  of  Cook  county  to 
rever.se  a  judgment  rendered  on  a  motion  by  appellee  for  a 
rule  upon  appellant  requiring  him  to  comply  with  a  certain 
award. 

It  appears  the  award  was  made  and  published  on  the  30tli 
of  September,  1869,  and  being  produced  in  court  on  the  23d 
of  October,  1869,  appellant  filed  eight  objections  to  the  award, 
and  to  the  entry  of  judgment  thereon,  all  which  objections 
were  traversed  by  appellees,  and  they  pleaded,  as  in  estop- 
pel thereof,  that  after  signing  and  sealing  the  award,  and 
before  the  same  was  filed  in  court,  appellant  freely,  voluntarily 
and  fully  consented  to  and  accepted  the 'award  as  binding  and 
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conclusive  upon  him  in  all  things,  and  that  he  acted  upon 
the  award  by  making,  executing  and  delivering  to  appellees, 
on  the  30th  day  of  September,  1869,  his  receipt  or  release  in 
writing  in  full  of  all  demands,  and  a  release  of  all  actions, 
suits,  controversies,  claims  and  demands  whatsoever  in  accord- 
ance with  the  said  award  ;  that  he  took  his  share  of  the  loose 
property,  paid  his  portion  of  the  expenses  of  the  arbitration, 
and  accepted  the  horses,  wagon  and  harness  awarded  to  him, 
and  allowed  Ossian  Guthrie  to  act  as  trustee  or  receiver,  with 
his  full  knowledge  and  consent;  and  they  further  averred,  in 
their  plea  of  estoppel.,  that  they  themselves  had,  in  good  faith, 
accepted  the  award  with  all  its  conditions,  and  have,  since  its 
date,  acted  under  it,  and  that  Ossian  Guthrie  made,  executed 
and  delivered  to  appellant  a  bond  of  indemnity  precisely  as 
required  by  item  seven  of  the  award,  conditioned  as  therein 
required,  and  thereafter  proceeded  to  collect  the  debts  due  the 
firm,  and  to  pay  the  debts  of  the  firm  ;  and  they  further 
averred  that,  upon  filing  the  award  in  court,  they  had,  in  good 
faith,  and  with  the  knowledge  and  consent  of  appellant,  paid 
all  the  outstanding  debts  of  the  firm,  as  provided  in  said 
award,  and  were  ready  and  willing  to  carry  out  the  award 
fully. 

There  was  no  issue  made  up  on  this  plea,  and  at  the  Janu- 
ary term,  1871,  of  the  circuit  court,  appellant  withdreAV  his 
objections,  whereupon  it  was  ordered  that  judgment  be  en- 
tered on  the  award,  with  costs  to  be  taxed ;  and  it  was  further 
ordered  that  the  respective  parties  to  the  award  be  required  ta 
do  and  perform  the  several  and  respective  acts  and  things 
which,  by  the  award,  they  were  severally  and  respectively  di- 
rected and  awarded  to  do. 

At  the  April  term  following,  appellant  entered  his  motion 
for  a  rule  upon  Ossian  Guthrie  to  make  and  file,  under  oath^ 
a  detailed  and  itemized  statement  of  all  his  receipts  and  dis- 
bursements as  receiver  and  trustee  under  and  by  virtue  of  the 
award. 
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This  report  was  made  by  the  trustee  and  receiver  to  the  fol- 
lowing June  term  of  the  court,  and  duly  sworn  to,  and  to 
which  no  exception  was  taken. 

At  the  same  term  appellees  had  entered  their  motion,  based 
on  affidavits,  for  a  rule  upon  appellant  to  comply  with  the 
award  in  these  particulars,  namely  : 

1.  That  he  deliver  to  Ossian  Guthrie  sixty-seven  thousand 
feet  of  lumber,  consisting  of  scantling,  joists  and  piece  stuff, 
which  was,  by  the  8th  and  9th  specifications  of  said  award, 
ordered  into  the  custody  of  said  Ossian  Guthrie. 

2.  That  he  dismiss,  at  his  costs,  the  replevin  suit  of  Rob- 
ert Burrows  v.  George  Kretsinger,  Fredprick  S.  Kretsinger, 
Wardell  Guthrie  and  Ossian  Guthrie,  now  pending  in  the  Su- 
perior Court  of  Cook  county,  by  virtue  of  which  suit  he,  after 
said  award  was  made  and  assented  to  by  him,  wrongfully  ob- 
tained possession  of  said  sixty -seven  thousand  feet  of  lumber. 

3.  That  he  pay  to  deponents'  attorney  a  reasonable  fee  for 
defending  said  replevin  suit,  and  for  such  other  services  as  are, 
in  the  judgment  of  the  court,  made  necessary  by  the  wrongful 
acts  complained  of. 

4.  That  he  at  once  pay  to  Ossian  Guthrie  the  sum  of  one 
hundred  and  forty-tAvo  and  76-100  dollars,  which  he,  the  said 
Burrows,  in  violation  of  specification  seven  of  said  award,  col- 
lected, after  said  award  was  made,  of  T.  F.  Phillips,  on  a  bill 
of  work  done  by  said  Guthrie  and  said  Burrows,  pertaining 
to  their  co-partnership,  previous  to  said  submission  to  arbi- 
trators. 

In  their  own  affidavits  accompanying  the  motion,  it  is  ex- 
plained that  this  quantity  of  lumber  was  a  part  of  a  cargo 
of  the  schooner  Bean,  which  Burrows  had  purchased  for  the 
firm  of  Guthrie  &  Burrows,  of  Loomis,  Mason  c\:  Co.,  previous 
to  the  arbitration,  which  Avas  tlien  on  hand  as  the  property  of 
that  firm  at  th(;  time  of  the  award,  and  formed  a  part  of  the 
lumbci-  adiiidicatcd  niion  in  the  award  and  referred  to  in  clause 
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"  eight,"  and  was  also  a  part  of  the  lumber  mentioned  in  clause 
"nine"  of  the  same  award,  and  of  which  Ossian  Guthrie  had 
received  a  bill  of  sale,  but  was  not  to  be  delivered  by  him  to 
Burrows,  for  the  reason  that  the  entire  cargo  was  charged  to 
the  firm  of  Guthrie  &  Burrows,  and  paid  for  out  of  moneys 
charged  by  him  to  said  firm  in  his  account  rendered  to  the 
arbitrators,  and  which  account  was  used  by  the  arbitrators  as 
the  basis  of  their  award.  And  it  is  also  alleged  in  the  affida- 
vit, that  this  lumber  was,  at  the  time  of  the  commencement 
of  the  replevin  suit  by  Burrows,  in  the  possession  of  the  Kret- 
singers  on  their  dock,  or  in  store  for  the  firm  of  Guthrie  & 
Burrows;  and  long  after  the  award  was  made,  and,  in  fact, 
executed  and  fully  assented  to  by  both  parties.  Burrows  falsely 
made  an  affidavit  in  replevin  that  he  was  the  owner,  and  law- 
fully entitled  to  the  possession  of  that  lumber,  and,  in  direct 
violation  of  the  award,  by  virtue  of  the  writ  of  replevin,  seized 
and  took  away  from  the  deponents  the  lumber,  the  sole  right 
to  the  possession  of  which  he.  Burrows,  well  knew  was  vested 
in  said  Ossian  Guthrie  by  the  award. 

And  they  further  allege,  in  their  affidavit,  that  Burrows, 
ever  since  the  seizure  of  the  lumber,  has  kept  possession  of  it, 
and  excluded  Ossian  Guthrie  from  his  rightful  possession 
thereof,  to  their  great  injury  and  the  great  delay  and  hindrance 
of  their  business;  that,  by  reason  of  the  unjust  action  of  Bur- 
rows, deponents  have  been  compelled  to  employ  counsel  to  de- 
fend the  replevin  suit,  both  for  themselves  and  for  the  Kret- 
sin^ers,  who  were  merelv  the  custodians  of  the  lumber  for 
Ossian  Guthrie,  and  not  interested  in  the  possession  of  the 
same. 

Deponents  further  say,  that,  in  the  further  violation  of  the 
award,  Burrows,  on  the  23d  of  March,  1870,  collected  of  one 
T.  F.  Phillips  the  sum  of  one  hundred  and  fifty-two  76-100 
dollars  on  a  debt  due  the  firm  of  Guthrie  &  Burrows  in  re- 
spect of  their  partnership  transaction,  and  specially  mentioned 
in  clause  "seven"  of  the  award,  and  appropriated  the  same  to 
his  own   use,  and   has   ever  since   retained  that  money,  well 
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knowing  that  Ossian  Guthrie  alone  was  entitled  to  receive 
that  and  all  other  moneys  due  that  firm. 

An  answer  was  put  in  by  appellant  to  these  allegations,  veri- 
fied by  his  own  affidavit,  and  the  court  fully  examined  all  the 
testimony  produced  by  the  parties  on  the  hearing  of  the 
motion,  which  included  the  affidavits  of  the  arbitrators  and 
of  the  Kretsingers,  and  the  order  of  the  court  made  at  the 
January  term,  1871,  above  recited,  entering  a  judgment  upon 
the  award  at  that  term,  .all  objections  to  the  award  having 
been  withdrawn  by  appellant. 

The  testimony  introduced  by  appellant  in  no  respect  weak- 
ens the  claim  set  up  by  appellees  to  have  the  rule  as  moved 
for. 

The  court,  after  a  hearing  of  all  the  evidence,  entered  judg- 
ment substantially  as  follows : 

That  said  Robert  Burrows,  within  five  days  from  the  entry 
of  this  order,  deliver  to  said  Ossian  Guthrie  sixty-seven  thous- 
and two  hundred  and  three  feet  of  lumber,  the  balance  of  the 
lumber  belonging  to  the  firm  of  Guthrie  &  Burrows,  replevied 
by  said  Burrows,  after  said  award,  the  charge  and  custody  of 
which,  under  the  8th  specification  of  said  award,  was  adjudged 
and  awarded  to  him,  and  that  in  default  thereof,  the  said  Rob- 
ert Burrows  be  attached  for  contempt. 

To  reverse  this  judgment,  Burrows  appeals. 

The  submission  of  the  parties  recites  substantially  that, 
"NA^hereas,  appellant  and  appellees,  by  a  writing  dated  April  28, 
1869,  entered  into  co-partnership  in  the  business  of  construct- 
ing sidewalks,  etc. ;  and  whereas,  divers  disputes  had  arisen 
between  the  parties  concerning  the  dissolution  of  said  co-part- 
nership, and  the  proper  division  and  disposition  of  the  profits 
and  losses,  and  of  the  property  and  assets  thereof;  all  said 
matters  in  dispute,  and  all  other  matters  pertaining  to  the 
firm  and  its  business,  and  none  of  same  being  in  suit,  are  sub- 
mitted as  aforesaid,  the  award   to   be   made   by  October   1st, 
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1869 :  Provision,  that  the  statutes  of  Illinois,  in  relation  to 
arbitrations,  shall  govern  the  arbitrators  and  parties,  and  that 
the  circuit  court  of  Cook  county  shall  render  judgment  upon 
the  award  to  be  made. 

The  arbitrators,  it  would  seem  from  this  award,  thoroughly 
investigated  all  the  matters  in  difference  submitted  to  them, 
and  made  a  comprehensive  and  specific  award,  containing 
twelve  clauses,  among  which  it  is  only  necessary  to  notice  the 
following; 

Seventh.  That  the  business  shall  be  closed  up,  and  all  moneys 
shall  be  collected  for  work  by  said  Ossian  Guthrie,  who  shall 
give  to  said  Robert  Burrows  a  bond  of  indemnity,  that  he 
will  faithfully  carry  out  all  the  provisions  of  the  foregoing 
arbitration,  and  shall  pay  all  sums  collected  for  and  on  account 
of  said  contract,  after  paying  all  debts  and  liabilities,  as  afore- 
said, to  said  Wardell  Guthrie  and  Robert  Burrows,  each  to 
share  and  share  alike  in  all  monevs  so  collected. 

Eighth.  That  said  Ossian  Guthrie  shall  have  the  charge  of 
all  lumber,  tools  and  materials,  contracts,  receipts  for  work, 
certificates,  etc.,  and  he  shall  use  due  diligence  to  have  all 
matters  closed  up  as  soon  as  practicable. 

Ninth.  That  said  Ossian  Guthrie  shall  deliver  up  to  said 
Robert  Burrows  all  lumber  that  he  may  have  received  a  bill 
of  sale  of,  that  is  not  charged  by  said  Burrows,  and  paid  for 
out  of  moneys  so  charged  by  him  in  his  account  rendered. 

Ihith.  That  said  Ossian  Guthrie  shall  be,  and  is  hereby 
made  the  trustee  and  receiver  of  said  Guthrie  &  Burrows,  and 
settle  up  all  matters  pertaining  to  such  contract,  and  shall  have 
the  full  control  of  all  the  assets  of  the  company,  and  be  em- 
powered to  make  all  settlements,  without  impeachment  for 
waste,  on  the  said  outstanding  claims  due  Guthrie  &  Burrows, 
and  O.  &  W.  Guthrie,  with  the  city  of  Chicago. 

Exceptions  are  taken  in  this  court,  by  appellant,  to  clauses 
''eight"  and  "nine'"  he  insisting  that,  as  this  is  a  statutory 
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proceeding,  it  is  subject  to  the  strict  rules  applicable  to  such 
cases;  that  the  award  must  speak  for  itself,  and  no  resort  can 
be   had  to  extraneous  circumstances  to  explain   its  meaning. 

As  a  general  principle,  an  award  must  be  certain  in  itself. 
Hotcard  v.  Babcock,  21  111.  259.  But  the  degree  of  certainty 
required  is  explained  in  the  case  to  which  reference  was  made, 
3IcDonakl  v.  Bacon,  3  Scam.  431,  which  is,  certainty  to  a  com- 
mon intent.  The  award  must  clearly  establish  the  right  of 
the  party  to  the  thing  or  matter  in  controversy,  but  parol  evi- 
dence is  always  resorted  to  for  the  purpose  of  identifying  the 
matter  or  thing.  This  is  illustrated  by  the  case  of  Whiitemore 
V.  3Iason,  14  111.  392,  where  arbitrators  were  called  upon  to 
decide  to  which  party  a  portion  of  a  certain  fence  belonged. 
They  decided  that  one  of  the  parties  might  remove  the  rails 
and  stakes  put  in  the  fence  by  one  Magoon.  It  was  held  the 
award  was  sufficiently  certain,  as  much  so  as  the  nature  of  the 
case  admitted.  It  established  the  rights  of  the  parties,  and 
provided  a  test  by  which  the  property  of  each  could  be  ascer- 
tained. It  was  enough  to  decide  to  whom  the  rails  belonged, 
leaving  it  to  the  parties  to  identify  and  recover  them. 

So  here,  the  lumber  mentioned  in  clauses  "eight"  and 
"  nine"  is  identified  by  the  affidavits,  so  clearly  as  to  leave  no 
room  for  doubt  or  mistake.  And  it  will  be  seen  by  clause 
"tenth,"  that  Ossiau  Guthrie  was  made  the  receiver  and  trus- 
tee of  this  concern  to  receive  the  assets,  pay  the  liabilities,  and 
close  up  the  concern;  the  eighth  clause,  therefore,  could  have 
but  one  meaning,  and  that  is,  that  the  partnership^  lumber, 
tools  and  materials  are  intended,  and  them  only.  What  those 
articles  were,  is  a  question  of  identity  to  be  settled  by  proof. 
The  ninth  clause  also  explains  the  eighth,  as  by  that  Ossian 
Guthrie  is  required  to  deliver  up  to  Burrows  all  lumber  that 
he  may  have  received  a  bill  of  sale  of,  which  was  not  charged 
by  Burrows  and  paid  for  out  of  money  charged  by  him  in 
his  account  rendered.  Whatever  lumber  Burrows  bought  on 
the  responsibility  of  the  firm,  was  to  be  held  as  firm  lumber; 
that  which  he  bought  on  his  own  personal  liability  was  to  be 
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his  own,  and  Ossian  Guthrie  was  to  deliver  it  up  to  him.  In 
his  account  rendered  to  the  arbitrators,  appellant  claimed  that 
he  had  purchased  the  cargoes  of  two  schooners,  one  the  ''John 
Bean,"  and  the  other  "The  Fashion,"  all  of  which  was  depos- 
ited on  Kretsinger's  dock.  If  appellant  charged  this  lumber, 
in  his  account  rendered  to  the  arbitrators,  to  the  firm  of  Guth- 
rie &  Burrows,  then  clearly  it  was  remitted  by  the  award  to 
the  possession  of  the  receiver,  or  trustee.  That  a  portion  of 
it  did  belong  to  the  firm  is  clearly  proved,  and  is  part  of  the 
same  lumber  appellant  replevied  from  the  Kretsingers. 

The  lumber  mentioned  in  clause  "nine,"  it  appears  by  the 
testimony,  was  lumber  furnished  by  appellant,  proved  by  him 
and  allowed  by  the  arbitrators  as  a  proper  bill  against  the  firm 
of  Guthrie  &  Burrows,  and  was  part  of  the  cargo  of  the 
schooner  Fashion,  which  appellant  had  purchased  for  his  own 
private  use,  and  had  not  charged  it  to  the  firm.  The  portion 
remaining  of  the  cargo  of  the  schooner  "John  Bean'^  incon- 
testibly  belonged  to  the  firm,  the  possession  of  which  Avas 
awarded  to  Ossian  Guthrie  by  the  eighth  clause,  the  trustee 
and  receiver  of  the  concern.  What  is  meant  by  the  bill  of 
sale  received  by  Ossian  Guthrie  of  lumber,  and  which  he  is  to 
deliver  up,  is  explained  by  the  testimony  of  Sherman,  one  of 
the  arbitrators,  in  this  way:  that  the  cargo  of  the  "Bean" 
bought  by  appellant  for  the  firm,  was  not,  in  fact,  paid  for  by 
appellant  in  money,  but,  without  the  authority  of  his  co-part- 
ner, appellant  wrongfully  executed  promissory  notes  therefor, 
signed  with  the  firm  name,  and  pledged  them  to  the  Fourth 
National  Bank,  and  appropriated  the  proceeds  to  his  own  pri- 
vate use. 

These  notes  were  presented  to  appellees  for  payment,  in  ap- 
pellant's absence,  when  Ossian  Guthrie  bought  the  notes  of  the 
bank;  and  to  secure  himself,  took  a  bill  of  sale  from  the  bank 
of  the  lumber.  This  bill  of  sale  covered  parts  of  the  cargoes 
of  "The  Fashion"  and  "John  Bean" — the  former  being 
awarded  to  appellant,  and  the  latter  to  appellees. 
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It  is  entirely  legitimate  to  refer  to  this  account  rendered  by 
appellant  in  explanation  of  the  award.  Farr  v.  Johnson,  25 
111.  522. 

The  regult  of  the  arbitration  in  regard  to  the  lumber  was 
this:  that  the  firm  lumber  replevied  by  appellant  of  the  Kret- 
singerSj  should  be  in  charge  of  Ossian  Guthrie;  that  portion 
of  the  lumber  of  which  Ossian  had  a  bill  of  sale  from  the 
bank  was  to  be  delivered  by  him  to  appellant.  This  disposes 
of  the  lumber  finally  and  certainly. 

An  award  is  not  to  be  certain  to  every  intent  in  particular, 
but  as  this  court  said,  in  Henrichson  v.  Reinbach,  33  111.  302, 
it  is  to  be  judged  of  according  to  a  common  intent  consistent 
with  fair  and  reasonable  presumption,  and  that  courts  will  not 
suffer  an  award  to  be  disturbed  which  is  so  far  certain  as,  from 
the  nature  of  the  subject  of  it,  could  be  reasonably  expected, 
and  when  the  directions  of  the  arbitrators  can,  with  tolerable 
ease,  be  reduced  to  a  certainty,  as  by  reference  to  any  written 
document,  or  the  inspection  of  any  particular  thing,  house  or 
land,  an  award  will  not  be,  on  such  ground,  impeachable.  A 
reference  is  made  to  Caldwell  on  Arbitration,  251. 

Arbitrations  are  regarded,  in  modern  times,  more  favorably 
than  formerly,  and  if  they  settle  the  rights  of  the  parties,  and 
can  be  rendered  certain  by  reference  to  accounts  or  other  doc- 
umentary evidence,  they  will  be  sustained.  Force  is  given  to 
the  favored  maxim  of  the  law,  "  icZ  certum  est  quod  cerium  reddi 
jiotestJ^ 

These  objections,  that  the  award  was  not  certain  or  final, 
should  have  been  made  at  the  January  term,  1871,  before 
judgment  was  pronounced  on  the  award.  That  judgment  is 
conclusive  of  the  validity  of  the  award,  unless  impeached  for 
fraud.  Appellant  has  acted  under  the  award  by  calling  upon 
the  trustee  and  receiver  to  render  an  account,  and  this  estops 
him  from  now  questioning  its  validity.  There  is  no  doubt, 
from  the  whole  record,  that  the  award  was,  when  published, 
satisfactory  to  all  parties.     All  the  affairs  of  the  partnership 
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were  settled  by  it,  on  just  principles,  and  appellant   ought  to 
perform  it 'on  his  part. 

Some  objection  is  made  by  appellant  to  the  expression  in 

•  clause  eight,   that   Ossian   Guthrie  shall  have   charge  of  the 

lumber,  etc.,  and  he  contends  that  it  did  not  justify  the  court 

in    deciding  that  the    lumber   should  be  delivered  to  Ossian 

Guthrie. 

It  will  be  observed  that  Ossian  Guthrie  was  appointed  re- 
ceiver and  trustee,  clothed  with  the  powers  and  burdened  with 
the  duties  of  that  position,  and  recognized  as  such  by  the  court 
in  pronouncing  judgment  on  the  award  at  January  term,  1871. 
Being  such  receiver,  and  placed  in  charge  of  the  lumber,  etc., 
he  must  necessarily  have  possession  of  it,  and  to  get  possession. 
appellant,  who  w^-ongfully  withheld  it,  was  bound  to  deliver 
the  possession.  As  a  member  of  the  firm,  appellant  had  no 
right  to  the  possession  after  the  award  was  published.  If  a 
member  of  a  firm  could  so  act,  the  affairs  of  the  co-partner- 
ship could  not  be  settled. 

In  conclusion,  we  are  of  opinion,  as  the  validity  of  the 
award  had  been  adjudged  by  the  court  at  the  January  term, 
1871,  and  appellant  was  contumacious,  the  court,  at  the  sub- 
sequent term  in  June,  had  a  right  to  rule  him  to  comply  with 
the  award  within  the  time  fixed  by  the  court,  and  on  his  fail- 
ure, to  consider  him  as  in  contempt,  and  to  be  dealt  with  ac- 
cordingly. 

Perceiving  no  error  in  the  judgment,  it  must  be  affirmed. 

Judgment  affirmed. 
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Gottlieb  F.  Liebbrandt 

V. 

Myron  Lodge  No.  One,  oe  the  Old   Free  Order 

OF  Chaldea. 

1.  Tender — wJiat  amounts  to.  A  party  having  executed  to  Myrou  Lodge 
No.  1,  of  the  Old  Free  Order  of  Chaldea,  a  certain  promissory  note,  stated 
that,  after  tlie  maturity  of  the  note,  he  offered  in  open  lodge  of  said  Order  to 
the  said  lodge  itself,  and  members  present,  to  pay  the  note  and  interest; 
tliat  they  then  and  there  refused  to  take  the  money  and  gave  him  further 
time  without  his  wisli,  knowing  tliat,  at  the  time  lie  so  offered  to  pa}'  the 
note  and  interest,  he  had  the  money  to  do  it  with:  Held,  that  an  offer  to 
pay  in  the  manner  stated  did  not  amount  to  a  tender. 

2.  SuKETY — release  of,  by  agreement  of  tlie  lynyee  with  the  principal  maker 
of  a  note  to  extend  the  time  of  payment.  An  agreement  by  tlie  payee  of  a 
promissory  note,  witli  the  principal  maker,  to  extend  the  time  of  payment 
without  a  consideration,  does  not  release  tlie  surety  from  liabilitj'. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

This  is  an  appeal  from  the  judgment  of  the  court  below, 
refusing  to  grant  a  motion  made  by  Gottlieb  F.  Liebbrandt  to 
set  aside  a  judgment  as  to  him,  rendered  May  19,  1870,  by 
confession  on  a  warrant  of  attorney  against  him,  John  D.  Ries 
and  F.  Peters,  and  in  favor  of  INIyron  Lodge  No.  1,  of  the  Old 
Free  Order  of  Chaldea,  upon  the  following  promissory  note  : 

$100.  "Chicago,  Oct.  5th,  1857. 

"One  year  after  date,  for  value  received,  we  jointly  and 
severally  promise  to  pay  to  Myron  Lodge  No.  1,  A.  U.  O.  C, 
or  bearer,  the  sum  of  $100,  with  interest  at  ten  per  cent  per 
annum. 

John  D.  Ries, 

F.  Peters, 

G.  F.  Liebbrandt." 
G — 6  1st  L.l. 
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In  support  of  the  motion,  two  affidavits  were  filed  : 
Affidavit  of  Leibbrandt,  that  he  made  the  note  as  surety 
dnly,  which  fact  was  then,  and  always  known,  to  the  payee  ; 
that  since  the  execution  of  said  note  affiant  never  heard  of  the 
same,  or  knew  who  held  it,  until  the  rendition  of  said  judg- 
ment ;  that  affiant  supposed  said  note  had  been  paid  by  Ries, 
for  whose  benefit  the  same  was  made,  and  that  he  had  made 
diligent  inquiry  for  his  co-defendant  Peters,  whom  he  be- 
lieved to  be  dead,  he  not  having  been  heard  from  for  about 
eight  vears. 

Affidavit  of  Ries,  that  he  was  principal,  and  the  other  mak- 
ers of  the  note  sureties;  that,  after  the  making  of  the  note, 
about  January  1,  1859,  affiant  offered,  in  open  lodge,  to  the 
said  lodge  itself,  and  members  present,  to  pay  the  note  and 
interest  aforesaid;  that  they  then  and  there  refused  to  take 
the  money  ;  that  further  time  was  given  him  without  his  wish, 
and  without  the  knowledge  or  consent  of  his  said  sureties  and 
co-makers  ;  and  that,  at  the  time  he  so  offered  to  pay  the  note 
and  interest,  he  had  the  money  to  do  it  with,  which  the  offi- 
cers and  members  of  said  lodge  then  and  there  well  knew  ; 
that  he  believed  his  co-defendant  Peters,  to  be  dead. 

Mr.  Thomas  Shirley,  for  the  appellant. 

Messrs.  Bushneli.  &  Frake,  for  the  appellee. 

Per  Curiam  :  The  affidavits  upon  which  the  motion  was 
made  to  set  aside  the  judgment  entered  upon  the  warrant  of 
attorney,  disclose  no  defense  to  the  note,  or  ground  for  equit- 
able relief.  There  was  no  tender  of  the  amount  made.  An- 
offer  to  pay  in  the  manner  stated  does  not  amount  to  a  tender. 
The  supposed  agreement  with  the  principal  in  the  note  to 
extend  time  of  payment,  is  lacking  in  an  essential  element  of 
a  valid  agreement.  It  was  wholly  wanting  in  consideration, 
and  no  time  was  specified.  No  act  was  done  which  would 
legally  tie  the  hands  of  the  plaintiff  below  for  a  single  instant. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affijrmed. 
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Sophia   C.  Delano 

V. 

John  C.  Bennett. 

1.  'Ej'ectwe'st— judgment  nnnc  fro  tunc — neio  trial.  Wliere  a  trial  was 
had  aud  a  verdict  found,  but  no  judgment  entered,  and  more  than  a  year 
subsequently  the  court  made  an  order  vacating  a  judgment  nunc  protuiic, 
and  granting  a  new  trial,  the  effect  of  this  order  was  simply  to  set.aside 
the  verdict  and  grant  a  new  trial. 

3.  Trial — -judgment — non-suit.  Where  a  party,  supposing  the  court 
erred  in  vacating  a  judgment  in  ejectment  after  the  expiration  of  a  year, 
when  no  such  judgment  had  ever  been  rendered,  and  when  the  case  was 
called  for  trial  the  attorney  for  plaintiff"  withdrew  from  the  case,  and  the 
court  proceeded  to  try  it  by  a  jury,  the  trial  resulting  in  a  verdict  and  judg- 
ment for  defendant:  Held,  that  this  was  not  error.  The  cause  was  in  a 
condition  to  compel  a  trial  or  a  non-suit.  It  was  regulai'ly  on  the  docl^et, 
a  new  trial  had  been  granted,  and  it  was  called  for  trial  in  its  order. 

3.  Same.  Plaintiff's  attorney  was  in  court,  and.  without  reasons,  objected 
to  a  trial.  The  other  party,  as  was  his  right,  insisted  upon  a  trial,  and  the 
court  had  no  power  to  dismiss  the  suit  for  want  of  prosecution,  as  in  case 
of  a  non-suit,  because  the  plaintiff,  being  present,  must  elect  to  take  a  non- 
suit, or  the  cause  must  go  to  trial. 

4.  Practice — dismissing  suit.  If,  when  the  cause  is  called  for  trial,  the 
plaintiff  does  not  appear,  the  court  may  dismiss  the  suit  for  want  of  pros- 
ecution, and  render  judgment  as  in  case  of  non-suit.  The  withdrawal  of 
counsel  from  the  case  is  not  a  withdrawal  of  the  case  from  the  court. 

Appeal,  from  the  Circuit  Court  of  Mercer  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Mr.  John  C.  Pepper,  for  the  appellant. 

Messrs.  Bennett  &  Veeder,  for  the  appellee. 

Mr.  Justice   McAllister   delivered   the   opinion  of  the 
Court : 

This  was  ejectment,  brought  to  the  April  term,  1866,  of  the 
Mercer  circuit  court,  by  appellant,  against  James  Gilchrist. 
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At  the  September  term,  1866,  by  order  of  the  court,  appel- 
lee was  substituted  in  the  place  of  Gilchrist,  as  defendant,  and 
the  cause  continued.  At  the  April  term,  1867,  appellant  made 
a  motion  for  judgment  on  the  3d  and  4th  counts  of  the  declara- 
tion, and  appellee  a  cross  motion  for  leave  to  plead  to  the 
same.  The  court  overruled  the  original  and  sustained  the 
cross  motion,  and  the  record  says:  "Thereupon  came  the 
parties  and  their  attorneys,  joined  issue,  waived  a  jury,  and 
for  trial  submit  this  cause  to  the  court."  The  record  contains 
no  plea. 

x4.t  the  April  term,  1867,  appellant  obtained  leave  to  with- 
draw her  submission  of  the  cause,  and  title  papers,  and  the 
cause  was  continued  by  the  court  at  her  costs. 

At  the  February  term,  1868,  to  wit,  oh  the  2d  day  of  March, 
1868,  the  cause  was  tried  before  the  court  and  a  jury,  at  which 
trial  a  verdict  was  returned  in  favor  of  appellant,  but  upon 
which,  so  far  as  the  record  shows,  no  judgment  was  ever  ren- 
dered. But  it  appears  from  the  record  that  the  cause  was  upon 
the  docket  of  the  October  term,  1868,  and  continued  by  the 
court.  •  ^ 

At  tlie  June  term,  1869,  the  court  made  an  order  nunc  pro 
time,  as  of  the  October  term,  1868,  purporting  to  vacate  a  judg- 
ment and  granting  a  new  trial  in  the  cause. 

At  the  October  term,  1870,  the  parties  appeared  by  their  re- 
spective attorneys,  and  the  cause  was  called  for  trial,  where- 
upon appellant's  counsel  objected  to  its  being  tried.  The 
court  overruled  the  objection,  and  appellant  excepted.  A 
jury  was  called;  appellant's  counsel  then,  without  submitting 
to  a  non-suit,  withdrew  from  the  case,  but  the  court  allowed 
the  trial  to  proceed,  and  a  verdict  was  returned  in  favor  of 
appellee,  upon  which  judgment  was  rendered  against  plaintiff 
below,  and  she  brings  the  case  to  this  court  by  appeal. 

The  first  point  relied  upon  for  reversal  is  the  nimc  pro  tunc 
order  made  at  said  June  term.  Appellant's  counsel  assumes, 
in  argument,  that,  by  that  order,  the  court  set  aside  a  judgment 
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after  the  expiration  of  a  year.  No  such  question,  how- 
ever, is  presented  by  the  record,  because  that  shows  nothing 
more  than  a  trial  and  verdict  at  the  February  term,  1868.  No 
judgment  was  entered  upon  the  verdict,  at  least  none  is  shown 
by  the  record.  The  effect  of  the  order,  therefore,  is  that  simply 
of  granting  a  new  trial  in  a  cause  standing  upon  a  verdict,  and 
upon  which  error  can  not  be  assigned. 

The  second  point  is  equally  untenable.  It  is,  that  the  court 
erred  in  overruling  appellant's  objection  to  the  trial  of  the 
cause,  and  that,  after  her  attorney  withdrew  from  the  case,  the 
court  should  have  entered  judgment  as  in  the  case  of  non~R}ut. 
To  the  first  branch  of  this  objection,  we  can  only  answer  that 
we  are  unable  to  discover  any  reason  why  the  cause  was  not  in 
a  condition  to  compel  plaintiff  below  to  go  to  trial  or  submit 
to  a  non-suit.  A  new  trial  had  been  granted ;  it  was  regularly 
upon  the  docket,  and,  for  aught  that  appears,  was  reached  for 
trial  and  called  in  its  proper  order.  To  the  second  branch 
we  say  that  the  appellant's  attorney  was  present  in  court  when 
the  cause  was  called  for  trial.  He  objected  to  a  trial,  without 
reasons.  The  appellee's  attorney  insisted  upon  a  trial,  as  was 
his  right.  In  such  a  case,  it  was  not  for  the  court  to  dismiss 
the  case  for  want  of  prosecution,  and  enter  judgment  as  in 
case  of  non-suit,  because  the  plaintiff,  being  present,  must  elect 
to  suffer  a  non-suit,  or  the  case  should  go  to  the  jury.  "Every 
person  desirous  of  suffering  a  non-suit  on  trial,  shall  be  barred 
therefrom  unless  he  do  so  before  the  jury  retire  from  the  bar." 
R.  S.  sec.  29,  p.  417. 

It  would  be  a  singular  practice,  if  a  plaintiff  could  not  ob- 
ject to  the  motion  of  a  defendant  to  compel  him  to  go  to  trial, 
without  exposing  himself  to  the  danger  of  having  his  cause 
dismissed. 

If,  when  a  cause  is  regularly  called  upon  the  docket,  the 
plaintiff  do  not  appear,  the  court  should  dismiss  the  suit  for 
want  of  prosecution,  and  render  judgment  as  in  case  of  non- 
suit.  But  if  he  appear,  and  is  present  when  the  trial  com- 
mences, then,  though  he  object, to  the  cause   being  tried,  yet, 
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if  he  desire  a  non-suit,  he  must  make  his  desire  known,  by 
asliing  for  it.  The  equivocal  act  of  counsel  withdrawing  from 
the  cause,  is  not  a  withdrawal  of  the  cause  from  the  court. 

This  case  illustrates  the  dangers  attending  the  practice  of 
counsel  staking  the  merits  of  their  case  upon  a  supposed  tech- 
nicality. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


City  of  Chicago 

V, 

Margaret  Hislop. 

1.  Highway  IN  the  city.  A  tuuuel  under  the  Chicago  river  in  the 
city  of  Chicago  is  one  of  its  highways,  aud  as  such,  it  was  the  duty  of  the 
city  to  use  all  reasonable  efforts  to  keep  it  in  a  safe  condition  for  travel ; 
and  if  that  could  not  be  done  without  stoppage  of  travel  for  a  time,  then 
the  approaches  should  have  been  so  guarded  as  to  prevent  persons  from 
entering  therein,  or  in  some  manner  warned  of  the  danger.  Or  it  should 
have  been  closed.  It  was  negligence  to  keep  it  open  for  passage,  to  the 
peril  of  life. 

3.  Same — in  dangerous  condition.  When  the  tunnel  leaked,  and  large 
quantities  of  ice  had  formed  on  the  foot  way,  and  about  the  middle  of  it, 
where  the  peril  was  the  greatest,  the  ice  had  been  chipped  up  and  not  re- 
moved, aud  could  not  be  seen  until  the  passenger  was  in  its  midst,  the  foot- 
way w^as  unsafe  and  very  dangerous,  and  had  so  remained  a  long  time  be- 
fore the  accident.  In  its  dangerous  condition,  it  was  the  duty  of  the  city 
eitlier  to  have  barred  all  ingress  or  to  have  given  notice  of  the  probable 
danger,  and  where  the  person  injured  was  guilty  of  no  want  of  care,  the 
city  must  be  held  liable. 

3.  New  trial — newly  discovered  evidence.  Where  the  newly  discovered 
evidence  is  inconclusive  in  its  character,  and  such  as,  if  it  had  been  heard 
on  the  trial,  and  the  verdict  agaiust  it,  the  court  would  not  have  set  the  ver- 
dict aside,  a  new  trial  should  not  be  granted,  that  it  might  be  admitted  be- 
fore another  jury.  It  is  only  under  very  peculiar  circumstances  that  a 
new  trial  will  be  granted  to  enable  llie  impeachment  of  witnesses. 
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Appeal  from  the  Circuit  Court  of  Cook  county. 

Mr.  I.  N.  Stit.es,  for  the  appellant. 

Messrs.  Winston,  Campbell  &  Willard,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

It  is  assumed  that  the  verdict  in  this  case  was  against  the 
law  and  the  evidence ;  that  the  city  had  used  reasonable  care, 
diligence  and  skill  in  the  construction  and  oversight  of  the 
tunnel,  where  the  injury  occurred;  and  that  a  new  trial  should 
have  been  gi'anted,  on  account  of  new  and  material  evidence, 
discovered  since  the  trial,  which  shows  negligence  on  the  part 
of  appellee. 

The  law  of  the  case  is  simple,  and  was  correctly  expounded 
to  the  jury  in  the  instructions  given,  and  of  which  no  com- 
•plaint  is  made. 

It  was  admitted,  upon  the  trial,  that  the  footway  of  the  tun- 
nel, where  the  leg  of  appellee  was  broken  by  a  fall  upon  the 
ice,  was  a  public  highway  of  the  city  of  Chicago.  As  such,  it 
was  the  duty  of  the  city  to  use  all  reasonable  efforts  to  keep 
it  in  a  safe  condition  for  travel,  and  if  this  could  not  be  done 
without  a  stoppage  of  the  travel  for  a  time,  then  the  ap- 
proaches to  the  tunnel  should  have  been  so  guarded  as  to  pre- 
vent persons  from  entering  therein,  or  they  should,  in  some 
manner,  have  been  warned  of  the  danger.  This  dark  passage- 
way, under  ground,  in  its  condition  at  the  time  of  the  accident, 
should  have  been  closed.  It  was  negligence  to  keep  it  open, 
and  thus  entrap  passengers  into  it,  to  the  peril  of  life  and 
limb. 

If  there  was  no  negligence  on  the  part  of  the  party  injured, 
the  city  was  clearly  liable. 

The  tunnel  leaked,  and  large  quantities  of  ice  accumulated 
on  the  footway.  About  the  middle  of  it,  where  the  peril  was 
the  greatest,  the  mass  of  ice,  which  had  been  chipped  up  and 
not  removed,  could  not  be  perceived  until  the  passenger  was 


88  City  of  Chicago  v.  Hislop.  [Sept.  T., 

Opinion  of  tlie  Court. 

in  the  midst  of  it.  It  is  not  denied  that  the  footway  was,  at 
the  time,  unsafe;  indeed,  extremely  dangerous. 

The  evidence  shows  that  the  injury  occurred  on  the  6th  of 
March  ;  that  for  four  weeks  previous  thereto  the  footway  was 
dangerous ;  that  the  chopped  ice  was  of  the  depth  of  six 
inches,  and  in  some  places  more;  that  about  the  middle  of  the 
tunnel  the  entire  footway  was  covered  with  ice ;  that  persons 
frequently  fell  down  in  passing  through  it,  and  that,  from  the 
1st  of  February  until  the  6th  of  March,  it  had  been  closed  a 
part,  and  sometimes  the  whole,  of  certain  days. 

During  all  this  time  the  city  employed  laborers  to  plug  up 
the  holes  and  prevent  the  leakage  of  the  water,  and  to  cut  up 
the  ice  and  remove  it;  but  the  water  continued  to  leak  and 
the  ice  to  accumulate.  A  policeman  was  also  stationed  there, 
but  he  warned  no  one  of  the  danger. 

Under  the  facts,  and  in  the  exercise  of  proper  precaution, 
and  with  due  regard  to  the  safety  of  passengers,  it  was  the 
duty  of  the  city  either  to  bar  all  ingress  to  this  perilous  way, 
or  to  give  notice  of  the  probable  danger,  that  it  might  have 
been  avoided. 

There  is  no  proof  of  want  of  due  care  on  the  part  of  ap- 
pellee. She  testified  that  any  danger  of  the  footway  did  not 
occur  to  her  until  about  the  middle  of  the  tunnel,  where  it 
was  not  well  lighted,  and  that  she  endeavored  to  exercise 
proper  care. 

Her  daughter  testified  that  she  neither  knew  nor  had  heard 
of  any  danger  when  they  entered  the  tunnel. 

Mrs.  Doyle,  who  accompanied  appellee,  testified  that  they 
had  no  knowledge  of  the  ice  until  entrance  into  the  tunnel. 

We  do  not  think,  therefore,  that  the  verdict  was  against 
either  the  law  or  the  evidence. 

Should  a  new  trial  have  been  granted  on  account  of  the 
newly  discovered  evidence? 

The  affidavit  upon  which  the  motion  was  based  sets  forth 
substantially  that,  on  the  6th  of  March,  affiant  met  two  women 
and   a  young  girl,  who  were   apparently  intending  to  pass 
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through  the  tunnel ;  that  he  said  to  them  :  "  It  is  almost  im- 
passable ;  it  isn't  safe  for  any  person  to  try  it,  especially  a  lady  ; 
you  might  get  your  limbs  broke;"  and  that  affiant  had  no 
doubt  that  appellee,  her  daughter,  and  Mrs.  Doyle,  were  the 
persons  accosted  by  him. 

The  affiant  does  not  state  that  he  had  ever  met  the  parties 
before  the  6th  of  March,  1869,  or  between  that  time  and  the 
date  of  the  affidavit,  in  January,  1871.  The  meeting  at  the 
tunnel  was  casual  and  momentary,  and  nearly  two  years  had 
elapsed  since  that  time  and  the  making  of  the  affidavit. 

The  three  persons  referred  to  in  the  affidavit  had,  upon  the 
trial,  denied  all  knowledge  of  the  dangerous  condition  of  the 
tunnel,  until  they  had  arrived  at  the  center  of  it. 

This  evidence,  discovered  since  the  trial,  is  not  conclusive. 
We  should  feel  compelled  to  sustain  the  verdict,  even  if  the 
additional  evidence  had  been  considered  by  the  jury.  The 
only  effect  of  it  would  be  to  lessen  the  credibility  of  the  wit- 
nesses upon  the  other  side.  A  new  trial  will  never  be  granted 
merely  for  the  impeachment  of  a  witness,  unless  under  very 
peculiar  circumstances.  Martin  v.  Ehrenfels,  24  111.  187; 
r/Eiely  v.  Fitzgerald,  40  111.  311. 

We  do  not  think  that  the  demands  of  justice  would  be  sub- 
served by  granting  a  new  trial. 

The  judgment  is  affirmed. 

Judgmeirt  affirmed. 


David  McWilliams  et  aJ. 

V. 

KicnARD  P.  Morgan,  Jr. 

Injunction — toion  plat — dedication.  A  person  platted  a  tract  of  land 
into  town  lots  and  blocks,  designating  the  streets  separating  the  blocks. 
The  plat  showed  two  strips  of  about  fifty  feet  in  width,  on  each  side  of  the 
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grounds  held  by  a  railway  company  for  right  of  way,  marked  "  depot." 
These  strips  remained  unoccupied  and  uninclosed  for  a  number  of  years, 
being  used  by  tlie  public  as  a  passwaj^  to  and  from  the  depot,  until  the  pro- 
prietor of  the  town  erected  on  one  of  the  strips  a  crib,  and  by  himself,  or 
tenants,  occupied  the  same :  Held,  that  none  or  all  of  these  acts  proved 
an  intention  to  dedicate  these  grounds  to  the  public,  and  the  fact  that  the 
owner  marked  tliese  strips  "depot,"  negatives  the  idea  of  an  intention  to 
dedicate.  And  there  being  no  dedication  to  public  use,  he  could  not  be  en- 
joined from  using  the  grounds  for  his  private  use. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Charles  H.  AVood,  Judge,  presiding. 

Mr.  L.  E.  Paysox,  for  the  appellants. 
Mr.  Ha]S[ilton  Spencer,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  only  question  presented  by  this  record  is,  was  there  a 
dedication  of  the  strip  of  land  in  question,  fifty  feet  in  width, 
to  the  public  use,  by  Morgan,  the  defendant? 

August  6th,  1853,  Morgan  conveyed  to  the  Chicago  &  Mis- 
sissippi Eailroad  Co.  a  right  of  way,  one  hundred  feet  wide, 
through  the  tract  of  land  on  which  the  strip  of  land  is  situ- 
ated, and  in  the  deed  made  provision  for  the  erection  and 
maintenance  of  a  depot  thereon,  in  case  a  town  should  after- 
wards be  located  on  the  tract. 

About  January  30,  1854,  Morgan  did  lay  out  at  that  point 
the  town  of  Dwight,  and  a  plat  thereof  was  recorded  in  the 
proper  office. 

•  In  the  center  of  the  town  plat  there  was  designated  a  hex- 
agonal piece  of  ground,  bounded  on  the  east  and  west  by  streets 
named  East  and  West  streets,  respectively.  This  piece  of 
ground  included  within  its  limits  the  ground  upon  which  was 
the  right  of  Avay,  one  hundred  feet  wide,  theretofore  granted 
by  Morgan  to  the  C.  &  M.  E..  R.  Co.,  but  not  shown  by  any 
lines  upon  tht;  plat,  and  fifty  feet  in  addition  on  each  side  of 
the  right  of  way  ground,  making,  in  all,  an  irregularly  shaped 
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piece  of  ground,  for  the  most  part  about  two  hundred  feet 
wide  and  about  one  thousand  feet  long,  the  main  track  of  the 
C.  ct  M.  R.  E,.  Co.  marked  as  running  directly  through  the 
center.  This  tract  was  marked  upon  the  plat  as  a  single  par- 
cel, and  recorded  with  the  word  ''depot"  upon  it. 

The  strip  of  land  in  question  is  the  east  fifty  feet,  lying  be- 
tween the  right  of  way  ground  and  East  street.  At  that  time 
the  whole  of  the  land  upon  which  the  village  stands  was  va- 
cant and  uninclosed,  having  recently  been  purchased  from  the 
Government. 

This  piece  of  ground,  so  marked  upon  the  plat,  has  remained 
uninclosed  since,  and  has  been  used  by  the  public  for  years 
for  purposes  connected  with  the  business  of  the  railway  with- 
out objection  on  the  part  of  Moi'gan,  and  no  taxes  have  ever 
been  paid  on  it. 

There  being  no  express  grant,  the  evidence  of  a  dedication, 
if  any,  must  be  found  in  the  acts  and  declarations  of  the  de- 
fendant. 

There  are  none  such  tending  to  show  a  dedication  to  be 
found  since  the  making  of  the  map,  except  acquiescence  in  the 
use  by  the  public  of  the  vacant  and  uninclosed  portion  of  the 
ground,  which  Morgan  had  not  occasion  to  make  use  of  him- 
self, which  is  far  from  being  any  satisfactory  evidence  of  an 
intention  to  dedicate.  Wa7^ren  v.  The  President,  etc.  of  the 
Toion  of  Jacksonville,  15  111.  236;  Kelly  v.  City  of  Chicago,  48 
111.  389. 

Indeed,  the  manner  in  which  the  land  has  been  used  since 
the  making  of  the  map,  disproves  the  idea  of  a  dedication. 

In  1857,  the  defendant  himself  erected  a  corn  crib  across 
the  entire  width  of  the  strip  in  question,  and  has  since  been 
in  the  occupation  of  portions  of  both  strips,  both  personally 
and  by  his  tenants,  to  the  exclusion  of  the  public,  and  claim- 
ing to  be  the  owner  of  the  portions  so  occupied,  as  also  of  the 
residue  of  the  ground.  Since  tliat  time,  a  large  portion  of 
the  east  strij:)  has  been  continuously  occupied  by  individuals, 
to  tlie  exclusion  of  the  public,  without   complaint  from  any 
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one,  so  far  as  appears,  except  the  defendant  himself.  The 
strip  of  land  on  the  west  side  has,  the  greater  part  of  it,  been 
exclusively  occupied  by  the  railroad  company.  It  is  the  map 
or  plat  alone  which  must  be  relied  upon  as  any  proof  of  dedi- 
cation. 

The  counsel  for  the  appellee  does  not  deny  the  proposition, 
that,  where  the  owner  of  laud  causes  it  to  be  mapped  out  into 
lots,  streets,  etc.,  and  conveys  lots  pursuant  to  such  map,  he  is 
estopped  from  denying  that  he  has  dedicated  to  the  public  the 
lands  marked  out  on  the  map  as  intended  for  public  use.  And 
the  only  question  is,  whether  this  piece  of  land,  marked  out 
as  it  was  upon  the  map,  not  sub-divided  into  lots,  having 
"depot"  marked  upon  it,  is  designated  on  the  map  as  devoted 
to  the  public  use. 

The  defendant  testifies  that  he  made  the  plat  of  the  town 
of  Dwight,  and  reserved  the  two  strips  of  land  in  question 
with  a  view  to  selling  them  to  the  railroad  company  for  a  nom- 
inal sum,  for  the  enlargement  of  their  depot  grounds,  when 
they  should  have  performed  the  covenants  in  the  deed  of  the 
one  hundred  feet  for  the  right  of  way,  and  intended  them  to 
remain  open  for  general  depot  uses,  in  anticipation  of  that 
event. 

It  might  fairly  be  claimed,  then,  that  the  plat  designated 
this  as  depot  grounds,  and  nothing  more;  but  that  is  a  private, 
and  not  a  public,  use.  Depot  grounds  are  the  subject  of  pri- 
vate ownership — the  public  could  not  reasonably  expect  to 
claim  any  right  in  them,  however  it  might  be  with  the  railway 
company. 

These  complainants  insist  that,  because  this  piece  of  ground 
was  marked  out  and  designated  as  it  was  upon  the  plat,  they  pur- 
chased their  lots  in  front  of  it,  on  the  east  side  of  East  street, 
on  the  faith  that  the  ground  should  always  remain  for  the  free 
use  and  enjoyment  of  the  public,  open  ground  and  unincum- 
bered with  any  buildings ;  and  that  the  erection  of  this  build- 
ing by  the  defendant  will  be  a  disappointment  of  their  expect- 
ations, raised  by  the  defendant's  own  acts. 
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But  the  representation  made  by  the  map  to  the  public  was 
nothing  more  than  that  the  ground  was  to  be  the  site  of  the 
depot,  which  was  kept  good ;  that  did  not  imply  that  it  was 
to  remain  an  open  common.  It  would  have  been  entirely 
compatible  with  the  use  of  the  ground  for  depot  purposes,  had 
the  railway  company  covered  it  over  with  structures  for  the 
uses  of  its  road,  and  shut  off  all  passage  over  it  by  the  public. 

Had  the  intention  been,  as  the  complainants  claim,  that  the 
ground  should  remain  open  for  public  use,  it  would  naturally 
have  been  so  indicated  on  the  plat,  by  its  not  showing  any 
street  line  between  the  west  line  of  complainant's  lots  and  the 
railway  track,  or  its  right  of  way  ground.  But  all  along  the 
east  side  of  this  strip  is  marked  the  line  of  a  street,  showing 
a  street  of  a  certain  width  between  complainant's  lots  and  this 
ground,  indicating  that  the  west  line  of  that  street  was  the 
boundary  on  the  west  of  the  ground  designed  for  public  use, 
and  that  the  land  beyond,  on  the  west  side  of  it,  and  marked 
as  separated  from  it  by  the  line  of  the  street,  was  not  designed 
for  public  use. 

Moreover,  accompanying  the  plat  was  the  instrument  in 
writing  of  the  defendant,  declaring  that  he  had  laid  off  the 
land  into  blocks,  lots,  etc.,  as  exhibited  on  the  plat,  which 
contains  these  words:  "And  the  streets  and  alleys  as  therein 
described  are  hereby  donated  to  the  public." 

Here  is  the  explicit  declaration  in  writing  of  the  defendant 
of  just  what  he  did  dedicate  to  the  public;  and  under  the  ap- 
plication of  the  familiar  maxim,  expressio  unius  est  exelusio  al- 
terius,  such  declaration  impliedly  negatives  the  idea  of  dedi- 
cating to  the  public  anything  else. 

We  fail  to  discover  from  the  map,  as  well  as  otherwise,  the 
manifestation  of  an  intention  on  the  part  of  the  defendant  to 
set  apart  this  ground  for  the  use  of  the  public ;  and  we  per- 
ceive no  sufficient  reason  why  the  defendant  should  not  be 
allowed  to  make  use  of  his  own  ground  in  proceeding  to  erect 
a  building  upon  it  or  otherwise,  without  being  enjoined  from 
so  doing  by  these  complainants. 

The  decree  is  affirmed.  Decree  affirmed. 
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Henry  L.  Peaslee 

V. 

Henry  Glass. 

Evidence — weiglit  of— new  trial.  Although  a  judgment  might  not  be 
reversed  where  the  verdict  is  based  upon  the  evidence  of  a  plaintiff  con- 
tradicted by  the  defendant,  and  neither  supported  by  other  testimonj"-,  yet 
the  court  will  reverse  when  the  verdict  rests  alone  on  the  testimony  of  the 
plaintiff  and  he  is  positively  contradicted  by  the  defendant  who  is  corrob- 
orated by  an  unimpeached  witness.  Such  a  verdict  can  not  be  sustained. 
To  sustain  his  verdict  the  plaintiff  must  have  made  out  his  case  bj'-  proof. 

Appeax,  from  the  Superior  Court  of  Cook  county  ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Ira  W.  Buell,  for  the  appellant. 

Mr.  Francis  A.  Hoffman,  for  the  appellee. 

Mr.  Chi:ef  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  an  action  brought  by  Glass  against  Peaslee  for 
injury  done  to  the  former,  in  his  business  as  a  barber,  by  un- 
necessarily turning  off  the  water  from  the  premises  occupied 
by  him.  It  appears  Glass  rented  a  basement  room  in  a  build- 
ing belonging  to  Loomis,  as  a  barber  shop.  Loomis  went  to 
Europe,  leaving  Peaslee  as  his  general  agent.  There  was, 
however,  a  janitor  who  had  especial  charge  of  the  building, 
and  had  had  for  several  years,  and  it  is  insisted  th?t  the  wa- 
ter, whether  rightfully  or  wrongfully  turned  oif,  was  turned 
off  by  him  under  the  general  directions  of  Loomis  previously 
given  to  him,  and  not  by  the  directions  of  Peaslee. 

The  only  evidence  to  charge  Peaslee  is  that  of  the  plaintiff, 
who  swears  that,  in  a  conversation  in  which  he  was  complain- 
ing to  Peaslee,  the  latter  admitted  the  water  had  been  turned 
off  by  his  direction.     We  say  the  only  evidence,  because  the 
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young  man  in  the  employ  of  Glass,  who  testifies  to  a  conver- 
sation had  by  him  with  Peaslee,  testifies  both  that  Peaslee  did 
and  did  not  admit  this,  and  no  w^eight  can  be  attached  to  his 
testimony  on  this  point. 

On  the  other  hand,  Peaslee  swears  that  he  never  gave  any 
directions  to  have  the  water  turned  off,  and  the  janitor  testi- 
fies he  never  received  any  such  directions  from  Peaslee,  but 
acted  under  directions  received  from  Loomis  in  former  years, 
the  pipes  having  burst  and  given  trouble  in  former  winters. 

We  are  obliged  to  say  this  verdict  is  plainly  against  the 
weight  of  the  evidence.  There  are  very  few  cases  in  which  a 
jury  should  find  a  verdict  for  the  plaintiff  upon  his  unsup- 
ported testimony  alone,  when  that  testimony  is  positively  con- 
tradicted by  the  defendant.  It  belongs  to  the  plaintiff  to 
make  out  a  case.  The  burden  of  proof  is  upon  him,  and  where 
the  issue  rests  upon  the  sworn  affirmation  of  one  party  and  the 
sworn  denial  of  the  other,  both  having  the  same  means  of  in- 
formation and  both  unimpeached,  and  testifying  to  a  state  of 
facts  equally  probable,  a  conscientious  jury  can  only  say  that 
the  plaintiff  has  failed  to  establish  his  claim.  Without  say- 
ing that  this  court  would  set  aside  a  verdict  for  the  plaintiff, 
rendered  in  such  cases,  on  the  ground  alone  that  it  was  not 
sustained  by  the  evidence,  we  must  set  aside  one  resting  only 
upon  the  evidence  of  the  plaintiff  when  that  is  contradicted 
not  only  by  the  defendant  but  also  by  another  witness,  and 
there  are  no  elements  of  probability  to  turn  the  scale.  Such  is 
the  present  case. 

It  is  not  denied  that  the  defendant,  after  the  water  was 
turned  off,  refused  to  interfere  and  cause  it  to  be  turned  on 
again.  For  that,  however,  he  can  not  be  made  personally 
responsible.  If  this  act  of  omission  worked  a  wrong  to  the 
plaintiff,  Loomis,  the  principal,  must  answer  for  the  conse- 
quences.    This  is  admitted  by  appellee's  counsel. 

The  case  must  be  sent  to  another  jury. 

Judgment  reversed. 
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Jonathan  K.   Cooper  et  al.  •  * 

V. 

The  Town  op  Delavan. 

1.  Town  supervisor — authority  of  to  employ  counsel  to  defend  suits 
against  the  town.  The  4th  section  of  article  12  of  the  act  of  20th  of  Febru- 
ary, 1861,  entitled  "An  act  to  reduce  the  act  to  provide  for  township  or- 
ganization, and  the  several  acts  amendator}^  thereof,  into  one  act,  and  to 
amend  the  same,"  provides  that,  "in  all  legal  proceediogs  against  the  town, 
by  name,  the  first  process,  and  all  other  proceedings  required  to  be  served, 
shall  be  served  on  the  supervisor  of  the  town.  And  whenever  any  suit  or 
proceeding  shall  be  commenced,  it  shall  be  the  duty  of  the  supervisor  to 
attend  to  the  defense  thereof,  and  to  lay  before  the  electors  of  the  town,  at 
the  first  town  meeting,  a  full  statement  of  such  suit  or  proceeding  for  their 
direction  in  regard  to  the  defense  thereof:"  Held,  under  the  provisions 
of  such  section,  the  town  supervisor  has  authority  to  employ  an  attornej'' 
to  defend  a  suit  against  the  town,  and  the  town  will  be  liable  to  pay  for 
the  services  thereof  a  reasonable  compensation. 

2.  It  is  still  the  duty  of  the  supervisor,  although  he  may  employ  coun- 
sel, to  call  a  town  meeting  and  lay  the  whole  case  before  the  voters  with 
the  legal  advice  he  may  have  received,  for  their  direction. 

3.  And  at  such  a  meeting  the  voters  may,  if  they  choose,  dispense  with 
or  continue  the  services  of  the  attorney,  the  town  still  remaining  liable  to 
pay  a  reasonable  compensation  to  the  attorney  for  the  services  already 
rendered. 

4.  But  the  neglect  of  duty  on  the  part  of  the  supervisor  to  take  steps 
to  call  such  meeting,  or  a  refusal  of  the  officers  and  voters  to  call  the  meet- 

iiig,  should  not  prejudice  tlie  attorney. 

Appeal  from  the  Circuit  Court  of  Tazewell  county ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

« 

This  was  an  action  of  assumpsit,  brought  by  Jonathan  K. 

Cooper  and  William  L.  Moss,  partners,  doing  business  under 
the  firm  name  of  Cooper  &  Moss,  against  the  town  of  Delavan, 
in  Tazewell  county,  to  recover  for  legal  .services  and  for 
money  by  them  paid  out  for  the  use  of  the  defendant,  in  de- 
fending a  suit  in  the  circuit  court  of  Tazewell  county,  and  in 
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the  Supreme  Court  of  this  State,  being  the  suit  of  Phillips  et  al. 
V.  Drake  and  said  town  of  Delavan,  for  an  injunction  to  stay 
the  collection  of  taxes  assessed  by  the  town.  The  plaintiffs 
claim  to  have  been  employed  by  James  H.  McKinstry,  the 
then  acting  supervisor  of  the  town  of  Delavan,  to  defend  for 
said  town  in  said  injunction  suit,  both  in  the  circuit  court  of 
Tazewell  county  and  in  this  court. 

Judgment  was  rendered  in  the  court  below  in  favor  of  the 
defendant,  to  reverse  which  the  plaintiffs  appeal. 

Messrs.  Roberts  &  Green,  for  the  appellants. 

Mr.  J.  B.  Rice,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  question  presented  by  this  record  is,  whether  the  town- 
ship supervisor  has  legal  authority  to  employ  counsel  to  de- 
fend the  townshijD  when  sued.  The  4th  section  of  article  12, 
Gross'  Com.  p.  755,  declares  that,  ^'in  all  legal  proceedings 
against  the  town,  by  name,  the  first  process,  and  all  other 
proceedings  required  to  be  served,  shall  be  served  on  the  su- 
pervisor of  the  town.  And  whenever  any  suit  or  proceeding 
shall  be  commenced,  it  shall  be  the  duty  of  the  supervisor  to 
attend  to  the  defense  thereof,  and  lay  before  the  electors  of 
the  town,  at  the  first  town  meeting,  a  full  statement  of  such 
suit  or  proceeding,  for  their  direction  as  to  the  defense  there- 
of." The  second  clause  of  this  section,  in  clear  and  unambig- 
uous terms,  imposes  the  duty  of  attending  to  the  defense  of 
any  suit  or  legal  proceeding  against  the  town,  upon  the  super- 
visor. It  is  true,  it  does  not,  in  express  language,  author- 
ize that  officer  to  employ  counsel,  but  it  is  manifestly  implied. 
In  fact,  no  other  reasonable  construction  can  be  given  the 
clause. 

The  process  is  served  upon  the  supervisor  and  he  is  required 
to  attend  to  the  defense.  How,  it  may  be  asked,  can  he  at- 
tend to  the  defense  when  the  services  of  an  attorney  may  be 
7— 61st  III. 
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required,  unless  he  may  employ  legal  advice  ?  To  hold  that 
the  supervisor  has  no  such  power,  would  be  attended  with 
inconvenience,  delay,  and  would,  in  many  cases,  operate  in- 
juriously. If  it  were  necessary  that  a  town  meeting  should 
be  called,  in  suits  before  a  justice  of  the  peace,  sufficient  time 
for  the  purpose  would  seldom  intervene,  as  the  officers  of  the 
town  would  have,  first,  to  agree  that  such  a  meeting  was 
necessary,  the  requisite  petition  would  have  to  be  filed,  and 
ten  days'  notice  of  the  time,  place,  etc.,  given.  In  the  circuit 
court,  however,  no  trial  can  be  had  at  the  first  term  unless 
there  has  been  service  at  least  thirty  days  before  the  term,  or 
by  consent.  But  cases  may  occur  in  which  suits  must  be 
brought  by  the  town  without  delay,  and  when  the  calling  of  a 
town  meeting  would  be  impracticable.  These  considerations, 
independent  of  the  imposition  of  the  duty  of  attending  to  the 
defense  by  the  supervisor,  would  warrant  the  inference  that 
the  supervisor  might  employ  counsel  from  the  mere  fact  that 
process  is  served  on  him. 

We  have  no  doubt  that  the  supervisor  has,  under  the  stat- 
ute, power  to  employ  an  attorney  to  defend  a  suit  against  the 
town,  and  it  will  be  liable  therefor  to  pay  a  reasonable  com- 
pensation. It  is,  no  doubt,  the  duty  of  the  supervisor,  al- 
though he  may  employ  counsel,  to  still  call  a  town  meeting 
and  lay  the  whole  case  before  the  voters,  with  the  legal  advice 
he  may  have  received,  for  their  direction.  At  such  a  meeting 
the  voters  may,  no  doubt,  dispense  with  or  continue  the  ser- 
vices of  the  attorney,  as  they  may  choose,  the  town  still  being 
liable  to  the  attorney  to  pay  a  reasonable  compensation  for 
the  services  already  rendered.  But  the  neglect  of  duty  on  the 
part  of  the  supervisor  to  take  steps  to  call  the  meeting,  or  a 
refusal  of  the  officers  and  voters  to  call  such  a  meeting,  should 
not  prejudice  the  attorney.  This  defense  seems  to  be  an  un- 
gracious one,  if  the  citizens  stood  by  and  saw  the  attorney 
attending  to  their  case  and  took  no  steps  to  warn  him  that 
they  no  longer  wanted  his  services.    The  court  below  erred  in 
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instructing  the  jury  that  the  supervisor  had  no  power  to  em- 
ploy an  attorney,  and  that  the  town  was  not  liable  unless  it 
ratified  the  act.  It  was  also  error  to  reject  the  evidence  that 
the  supervisor  employed  appellants.  For  these  errors  the 
judgment  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


Charles  H.  Force  &,  Co. 

V. 

The  Town  of  Batavia,  in  Kane  County. 

1.  SUBSCKIPTION   TO  RAILROADS   BY   MUNICIPAL   CORPORATIONS,  and  tlW 

issue  of  bonds  therefor — of  the  election  by  a  toionship  under  the  special  act  of 
February  18,  1857,  by  whom  it  must  be  called.  The  act  of  February  18, 1857, 
authorizing  any  city,  county,  incorporated  town,  or  any  township  organ- 
ized under  the  township  organization  laws,  situated  on  or  near  the  route 
of  certain  designated  railroads,  to  become  subscribers  to  the  stock  of  such 
roads,  and  to  issue  their  bonds  for  the  amount  of  the  stock  so  subscribed,  pro- 
vides that,  upon  the  application  of  any  fifty  voters  of  any  such  city,  town, 
etc.,  specifying  the  amount  to  be  subscribed  and  the  conditions  of  the  sub- 
scription, it  shall  be  the  duty  of  the  clerk  of  such  city,  town,  etc.,  to  call 
an  election  in  the  same  manner  that  other  elections  for  said  city,  town,  etc., 
are  called,  for  the  purpose  of  determining  whether  such  city,  county,  etc., 
will  subscribe  to  the  stock  of  such  road,  etc.,  and  if  a  majority  of  the  votes 
shall  be  for  subscription,  it  authorizes  the  proper  authorities  to  cause  such 
subscription  to  be  made  and  the  bonds  therefor  to  be  issued  :  Held,  that  an 
election,  under  the  provisions  of  this  act,  by  a  township,  to  determine 
whether  it  would  make  such  a  subscription,  called  by  the  town  supervi- 
sor, was  void,  and  the  vote  therefor,  although  in  favor  of  subscription,  con- 
ferred no  power  on  the  county  authorities  to  issue  the  bonds  therefor.  The 
town  clerk,  and  he  only,  could  legally  call  such  election. 

2.  Nor  would  the  eighth  section  of  article  four  of  the  act  of  1861,  in  re- 
lation to  township  organization,  which  authorizes  the  supervisor  to  call 
special  town  meetings  in  the  absence  of  the  clerk,  have  the  effect,  if  such 
contingency  happened,  to  render  valid  such  an  election  so  called  by  the  su- 
pervisor.   Th^  act  authorizing  tlie  subscription  being  a  special  act,  the 
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proceedings  under  it  must  be  iu  conformity  with  its  provisions,  and  the 
provisions  of  tlie  township  organization  act  have  no  application  to  such  a 
case. 

3.  It  has  also  been  held,  in  similar  cases,  where  subscriptions  were  made 
and  the  bonds  issued,  but  the  election  was  called  by  a  wrong  authoritj', 
that  the  bonds,  though  iu  the  hands  of  innocent  holders,  were  absolutely 
void. 


Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
SiLVANus  Wilcox,  Judge,  presiding. 

Mr.  B.  C.  Cook,  for  the  appellants. 

Mr.  W.  B.  Plato,  Mr.  J.  O.  McClellan,  and  Mr.  S.  W. 
Brown,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity  on  the  chancery  side  of  the  circuit 
court  of  Kane  county,  to  enjoin  the  delivery  of  certain  bonds 
alleged  to  have  been  voted  by  the  town  of  Batavia,  in  aid  of 
the  construction  of  the  Ottawa,  Oswego  &  Fox  River  Valley 
Railroad,  and  deposited  with  Bishop  &  Coulter,  bankers  in 
the  town  of  Batavia,  the  bonds  being  claimed  by  appellants 
as  earned  by  them  in  the  construction  of  this  road  through 
that  town. 

The  circuit  court  decreed  as  prayed  for  by  the  bill,  and  made 
the  injunction  perpetual. 

To  reverse  this  decree,  the  defendants  have  appealed  to  this 
court,  and  have  assigned  as  errors,  admitting  improper  evidence 
offered  by  appellee,  excluding  competent  evidence  oflFered  by 
appellants,  and   in  rendering  the  decree  in  favor  of  appellee. 

We  have  confined  our  attention  to  one  point  only,  in  this 
case,  the  decision  of  which  determines  the  whole  controversy. 
It  is  the  fifth  point  made  by  appellants,  and  the  first  made  by 
appellee,  namely,  that  the  election  was  not  ordered  by  a  per- 
son havinar  authority. 
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The  act  of  the  general  assembly,  under  which  the  election 
for  subscription  was  held,  is  as  follows  : 

"  Any  city,  county,  incorporated  town,  or  any  township  now 
or  hereafter  organized  under  the  township  organization  laws, 
which  may  be  situated  on  or  near  the  route  of  the  Ottawa, 
Oswego  &  Fox  River  Railroad,  or  of  the  Chicago,  Amboy  & 
Upper  Mississippi  Railroad,  or  of  the  Joliet  and  Mendota  di- 
vision of  the  Joliet  &  Terre  Haute  Railroad,  as  the  same  may 
have  heretofore,  or  may  hereafter  be  surveyed  and  located, 
may  become  subscribers  to  the  stock  of  any  such  road,  and 
may  issue  bonds  for  the  amount  of  such  stock  so  subscribed, 
with  coupons  for  interest  thereto  attached,  under  such  limita- 
tions and  restrictions,  and  on  such  conditions  as  they  may 
choose  and  the  directors  of  said  company  may  approve,  the 
proposition  for  said  subscription  having  first  been  submitted 
to  the  inhabitants  of  such  city,  town,  county  or  township,  and 
approved  by  them.  And  upon  application  of  any  fifty  voters 
of  any  city,  town,  county  or  township,  as  aforesaid,  specifying 
the  amount  to  be  subscribed,  and  the  conditions  of  said  sub- 
scription, it  shall  be  the  duty  of  the  clerk  of  such  city,  town, 
county  or  township,  immediately  to  call  an  election  in  the  same 
manner  that  other  elections  for  said  city,  town,  county  or 
township  are  called,  for  the  purpose  of  determining  whether 
said  city,  county,  township  or  town  will  subscribe  to  the  stock 
of  said  road;  and  if  a  majority  of  said  votes  shall  be  'for 
subscription,'  then  the  county  court  or  board  of  supervisors  hav- 
ing jurisdiction  over  county  matters  in  said  county,  or  the  cor- 
porate authorities  of  said  city  or  town,  or  the  supervisors  and 
town  clerk  of  such  township  so  voting,  shall  cause  said  sub- 
scription to  be  made;  and  upon  its  acceptance  by  the  directors 
of  said  company,  shall  cause  bonds  to  be  issued  in  conformity 
with  said  vote,  which  bonds  shall  in  no  case  bear  a  higher 
rate  of  interest  than  ten  per  cent  per  annum,  and  shall  not  be 
of  a  less  denomination  than  one  thousand  dollars,  and  shal 
be  acceptecT  by  said  company  at  their  par  value." 
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It  will  be  perceived  by  this  act  that,  on  the  application  of 
any  fifty  voters  of  any  city,  town,  county  or  township,  speci- 
fying the  amount  to  be  subscribed,  and  the  conditions  of  the 
subscription,  tlie  clerk  of  such  city,  town,  county  or  town- 
ship, and  he  only,  can  call  the  election.  This  is  fundamental, 
and  if  this  direction  of  the  law  has  not  been  observed,  we 
must  hold,  in  conformity  with  previous  rulings  of  this  court, 
that  the  election  was  void  and  conferred  no  power  to  make 
the  subscription  and  to  issue  bonds  therefor. 

The  first  case  decided  by  this  court  bearing  upon  this  point 
is,  Supervisors  of  Schuyler  county  v.  The  People,  ex  rel.  R.  I.  & 
Alton  R.  R.  Co.,  25  111.  182,  and  the  same  appellants  v.  Charles 
Farwell,  ibid. 

The  first  was  an  application  for  a  mandamus  to  compel  ap- 
pellants to  issue  and  deliver  to  the  relators  bonds  of  the  county 
to  the  amount  of  sixteen  thousand  dollars,  in  payment  of  an 
alleged  subscription  of  that  county  to  the  stock  of  the  relators. 
The  alternative  writ  alleged  the  charter  and  organization  of 
the  company,  and  an  order  of  the  board  of  supervisors  of  the 
countv  directing;  an  election  to  be  held,  and  that  at  the  elec- 
tion  a  majority  of  the  voters  voting  on  the  question  voted  in 
favor  of  the  subscription  of  seventy-five  thousand  dollars  to 
the  stock  of  the  company,  which  was  subscribed  by  the  chair- 
man of  the  board,  and  bonds  to  the  amount  of  fifty-nine  thous- 
and dollars  actuallv  issued  and  delivered. 

The  county  made  return  to  the  writ,  setting  up,  among  other 
things,  that  the  board  of  supervisors  had  no  authority  to  cause 
an  election  to  be  held,  or  to  make  the  subscription,  or  to  issue 
the  bonds;  that  the  county  court  never  acted  in  the  premises, 
and  that  the  county  is  not  bound  to  issue  bonds. 

The  act  authorizing  the  subscription  provided  that  the 
county  court  of  each  county  through  which  the  road  was  pro- 
posed to  run,  might  subscribe  for  stock  and  become  stockhold- 
ers, and  for  that  purpose  to  issue  bonds;  and  the  county  court 
of  such  counties  was  required  to  order  an  election,  that  a  vote 
might  be  taken  for  or  against  subscription. 


1871.]  Force  &  Co.  v.  Town  of  Batavia.  103 

Opinion  of  tlie  Court. 

By  an  amendment  to  this  act,  the  county  courts  of  Scott, 
Schuyler,  McDonough  and  Warren  counties,  were  authorized 
and  directed  to  issue  bonds  in  payment  of  all  stock  subscribed, 
and  to  levy  a  special  tax  to  meet  the  interest  accruing  on  such 
bonds. 

All  these  acts  were  performed  by  the  board  of  supervisors 
of  Schuyler  county,  the  county  court  taking  no  part  in  them ; 
and  although  they  had  issued  fifty-nine  thousand  dollars  of 
bonds  on  their  subscription  of  seventy-five  thousand  dollars, 
this  court  refused  a  mandamus  to  compel  the  issuing  of  the  re- 
maining sixteen  thousand  dollars,  the  court  holding  that  the 
acts  of  the  board  of  supervisors  were  not  binding  on  the 
county,  they  having  done  what  the  law  required  the  county 
court  to  do.  The  court  said:  "These  bonds  were  executed  by 
the  board  of  supervisors  without  the  least  shadow  of  authority. 
As  well  might  the  sheriff  of  the  county  or  the  circuit  court 
have  undertaken  to  perform  these  acts  and  execute  these  bonds 
as  this  board  of  supervisors.  There  was  a  total  want  of 
authority,  and  the  acts  were  consequently  void." 

In  FarwelPs  case,  he  held  thirty-six  coupons  attached  to 
these  bonds,  of  thirty-five  dollars  each,  and  he  was  denied  a 
recovery,  on  the  grounds  stated,  that  the  acts  of  the  board 
were  without  authority.  The  election  had  been  called,  not 
by  the  power  to  whom  authority  was  given,  but  by  another 
and  different  power,  and  it  was  therefore  void. 

In  this  case,  power  was  given  to  the  town  clerk,  and  to  him 
alone,  on  the  petition  of  fifty  voters,  to  call  an  election.  The 
supervisor  of  the  town  called  the  election,  which,  upon  the 
authority  of  the  above  cited  case,  was  wholly  void.  There 
was  no  warrant  of  law  for  an  election  thus  ordered. 

In  Clarke  v.  The  Board  of  SiqMi'visors  of  Hancock  County, 
27  ib.  305,  it  was  held,  if  an  election  was  held  without  war- 
rant of  law,  or  if  it  was  ordered  by  a  person  or  tribunal  hav- 
ing no  authority,  there  can  be  no  doubt  that  the  whole  pro- 
ceeding would    be   absolutely  void.     Such   an   election,   and 
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every  subsequent  step,  would  be  unauthorized  and  void,  and 
therefore  incapable  of  ratification  by  the  county  authorities. 

In  Supermsors  of  3£arshall  County  v.  Cook,  38  ib.  44,  which 
was  an  action  to  recover  interest  due  by  a  coupon  attached  to 
a  bond  issued  by  the  board  of  supervisors  of  Marshall  county 
in  payment  of  subscription  to  stock  in  a  railroad  company,  a 
recovery  was  defeated  on  the  ground  that  the  election  was 
called  by  the  wrong  authority,  and  the  bonds  issued  thereunder 
were  absolutely  void.  The  fact  that  a  majority  of  the  votes 
at  such  an  election  was  in  favor  of  the  subscription  would  not 
relieve  it  of  its  illegality.  Majorities  were  as  powerless  to  di- 
vest a  person  of  his  property  as  are  minorities.  That  can  be 
done  by  neither,  except  in  the  manner  prescribed  by  law.  The 
election  being  called  without  authority,  the  vote  would  confer 
no  power. 

These  cases  hold,  when  an  election  of  this  character  is  not 
ordered  by  the  proper  authority,  the  vote  would  confer  no 
power  to  issue  bonds.  In  these  cases,  bonds  had  been  issued, 
and  in  Farwell's  case  had  passed  into  the  hands  of  an  inno- 
cent holder,  yet  the  court  held,  as  the  election  was  ordered  by 
the  wrong  authority,  all  the  proceedings  under  it  were  abso- 
lutely void,  and  an  innocent  holder  could  have  no  advantage 
from  such  a  position. 

These  being  the  views  entertained  by  this  court  in  cases  ap- 
pealing most  strongly  to  a  liberal  judgment  on  the  facts,  then 
in  this  case,  where  the  bonds  have  not  been  put  in  circulation, 
and  innocent  holders  can  not  suffer,  we  must  hold  that  the 
election,  having  been  called  by  the  town  supervisor,  and  not 
by  the  town  clerk,  the  vote  at  such  election  conferred  no  power 
on  the  county  authorities  to  issue  the  bonds  in  question. 

It  is,  however,  urged  by  appellants,  that  the  town  super- 
visor was  the  proper  official  to  give  the  notice.  How  this  can 
be  seriously  urged,  in  view  of  the  plain  direction  of  the  stat- 
ute, we  do  not  understand.  It  is  said  the  law  required  the 
town  meeting  to  be  called  in  the  same  manner  that  other  town 
meetings  are  called,  and  by  section  8  of  article  4  of  the  act  of 
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1861,  in  relation  to  township  organization,  the  supervisor  is 
authorized  to  call  special  town  meetings,  in  the  absence  of  the 
clerk.  . 

This,  manifestly,  was  not  a  special  town  meeting  under  the 
section  referred  to,  for  the  requirement  of  that  section  is,  that 
the  notices  shall  be  posted  up  in  five  of  the  most  public  places 
in  the  town.  The  notice  actually  posted  in  this  case  was  in 
three  of  the  most  public  places  in  the  town.  This,  then,  was 
not  a  special  town  meeting,  but  a  notice  of  an  election. 

But  if  it  was  a  special  town  meeting,  the  supervisor  could 
only  act  in  the  absence  of  the  town  clerk. 

Crandon,  in  his  cross-examination,  says,  when  he  signed 
Moss'  name  to  the  notice,  he  thinks  the  town  clerk  was  in  the 
bank  at  Batavia,  and  said  he  could  not  leave  the  bank.  So 
the  contingency  had  not  happened  in  which  the  town  super- 
visor could  give  the  notice.  This  act  authorizing  subscrip- 
tions to  this  road  was  a  special  act,  and  the  proceedings  under 
it  must  be  in  conformity  to  its  provisions,  and  we  do  not  think 
the  provisions  of  the  township  organization  act  have  any  ap- 
plication to  this  case.      Wiley  v.  Toion  of  Brimfield,  59  111.  306. 

The  election  having  been  called  by  an  unauthorized  person, 
that,  and  its  results,  are  void  and  of  no  effect.  Neither  has 
any  greater  validity  than  the  unauthorized  action  of  a  mass 
meeting  would  have. 

Appellants  well  knew,  or  might  have  known,  the  election 
was  illegally  called,  and  could  have  governed  themselves  ac- 
cordingly. 

The  decree  of  the  circuit  court  making  the  injunction  per- 
petual, must  be  affirmed. 

Decree  ciffirmed. 
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George  AV.  McLean 

V. 

Ralph  Farden  et  cd. 

1.  Possession — w?iat  constitutes.  Entering  upon  laud,  partial  fencing 
and  slight  cultivation,  cutting  timber,  and  exercising  continuous  public 
acts  of  ownership,  constitute  actual  possession  which  the  courts  will  pro- 
tect. 

2.  Same — paramount  title.  Such  possession  may  be  maintained  in  an 
action  of  trespass  quare  clausum  fregit  against  a  parly  intruding  without  par- 
amount title.  In  the  absence  of  title  on  either  side,  priority  of  possession 
prevails. 

3.  Legal  possession — wlien  not  necessary.  Legal  possession,  as  strictly 
defined,  is  not  necessary  to  a  party  in  actual  possession,  even  though 
wrongful!}^  acquired,  to  constitute  a  defense  against  a  mere  intruder  not 
having  a  better  title. 

4.  Same.  The  person  having  the  actual  possession  will  be  deemed  the 
true  owner  until  the  contrarj^  is  made  to  appear.  Whoever  would  dispute 
that  possessor}''  right,  can  o\\[y  do  so  bj'  exhibiting  paramount  title. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
Sabin  D.  Puterbaugh,  Judge,  presiding. 

This  was  au  action  of  trespass  quare  clausum  fregit,  upon  the 
southeast  quarter  of  the  northeast  quarter  of  section  14,  town- 
ship 11  north,  range  8  east,  in  Peoria  county,  brought  before 
a  magistrate,  resulting  in  a  judgment  for  the  plaintiff,  from 
which  the  defendant  took  an  appeal  to  the  circuit  court.  Up- 
on trial  in  that  court  the  verdict  went  for  the  original  de- 
fendant. The  motion  of  McLean  for  a  new  trial  was  over- 
ruled, and  judgment  entered  against  him  for  costs,  from  which 
judgment  he  appeals  to  this  court. 

It  appears  that  McLean  purchased  the  tract  of  one  Daven- 
port, on  December  11,  1867,  giving  notes  and  receiving  a 
bond  for  a  deed,  the  land  being  then  vacant  and  unoccupied. 
On  the  day  after  the  purchase  he  set  four  posts ;  about  a  year 
after,  he  nailed  poles  to  these  posts,  and  in  the  spring  of  1 869 
set  out  a  few  fruit  trees  and  burned  ofP  the  underbrush  from 
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nearly  the  whole  tract.  In  the  spring  and  summer  of  1870 
he  made  fences,  grubbed  and  cleared,  inclosed  a  field,  raised  a 
crop,  etc.  He  continuously,  from  the  time  of  purchase,  took 
his  firewood  from  the  land,  and  claimed  ownership  by  keep- 
ing watch  of  it,  warning  off  trespassers,  etc. 

On  the  other  hand,  it  appears  that  the  appellees,  on  the  2d 
of  May,  1870,  caused  four  posts  to  be  set  upon  the  land,  which 
were,  soon  afterwards,  taken  up  by  appellant  and  used  in 
his  fence  upon  the  same  land;  and  that,  about  September  12, 
1870,  appellees  cleared  away  trees  and  shrubbery  and  erected 
a  small  house  upon  the  lands.  There  is  mention  in  the  pa- 
pers, but  no  evidence,  that  appellees  had  a  deed  for  the  land. 

Messrs.  Cooper  &  Moss  for  the  appellant. 

Messrs.  O'Brien  &  Harmon,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  appellant,  and  Mrs.  Susan  Farden,  under  whom  the 
appellees  seek  to  justify  their  acts,  both  claim  to  own  the 
land  in  controversy  on  which  the  alleged  trespasses  were  com- 
mitted. 

It  is  not  denied  that  the  appellees  did  enter  upon  the  prem- 
ises and  cut  some  trees,  and  did  other  acts  to  the  realty  for 
Avhich  the  appellant  could  rightfully  recover  if  he  had  been 
previously  in  the  actual  possession.  The  only  question  pre- 
sented is,  whether  the  appellant  did  have  the  requisite  posses- 
sion of  the  tract  of  land  in  dispute  prior  to  the  committing  the 
acts  complained  of,  that  would  enable  him  to  maintain  tres- 
pass for  injuries  to  the  realty. 

The  disputed  facts  in  the  record  are  upon  this  point,  but 
we  regard  the  evidence  as  greatly  preponderating  in  favor  of 
the  possession  of  the  appellant,  so  much  so,  at  least,  that  we 
are  of  opinion  that  a  new  trial  should  be  awarded  and  the 
cause  submitted  to  another  jury. 

Neither  party  introduced,  or  made  proof  of,  paramount  title, 
but  the  object  of  the  paper  title  offered  in  evidence  was  to 
show  the  extent  of  the  possession  claimed. 
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The  land  is  timbered  land,  and  was  never  all  inclosed  by 
the  appellant  or  any  one  else.  It  lies  near  the  home  farm  of 
the  appellant.  In  aid  of  the  acts  relied  on  to  constitute  pos- 
session, and  for  the  purpose  of  showing  good  faith  and  the 
extent  of  his  possession,  the  appellant  offered  in  evidence  a 
bond  for  a  deed  to  the  premises,  executed  to  him  bv  Daven- 
port in  the  year  1867.  From  the  time  of  receiving  this  bond 
the  evidence  does  shoAv  that  the  appellant  cut  timber  off  the 
premises  for  the  purposes  of  fuel,  and  did  other  acts  mani- 
festing an  intention  to  assert  dominion  over  the  entire  tract 
of  land,  such  as  warning  off  trespassers  and  claiming  it  as  his 
own. 

At  what  date  the  appellant  made  the  first  improvements  on 
the  land,  is  involved  in  some  doubt,  and  there  is  very  serious 
conflict  in  the  evidence  on  this  point.  In  view  of  the  evi- 
dence, it  can  not  be  gainsaid  that  the  appellant  did  have  some 
improvements  on  the  land  prior  to  the  date  the  appellees  en- 
tered on  it,  which  had  attracted  the  attention  of  parties  resid- 
ing in  the  immediate  vicinity.  The  appellee,  Ralph  Farden,. 
the  husband  of  Mrs.  Farden,  under  whom  the  appellees  at- 
tempt to  justify,  admits  in  his  testimony  that  he  knew,  before 
he  and  the  other  appellees  went  upon  the  land,  that  the  im- 
provements on  it  had  been  made  by  the  appellant,  for  "such 
was  the  general  talk." 

The  improvements  were  not  of  an  extensive  or  very  valua- 
ble character,  but,  nevertheless,  they  were  such  as  would  man- 
ifest an  intention  to  reduce  the  land  to  possession  for  the  pur- 
pose of  actual  and  permanent  occupation.  And  this  is  all  that 
is  required  to  constitute  possession.  It  is  not  necessary  that 
a  party  should  have  his  land  all  inclosed  with  a  fence  before 
he  can  be  said  to  be  in  actual  possession.  Any  class  of  im- 
provements or  acts  of  dominion  that  indicate  to  persons  resid- 
ing in  the  immediate  neighborhood  who  has  the  exclusive  con- 
trol of  the  land,  will  be  deemed  to  constitute  possession  to  the 
extent  of  the  paper  title  under  which  such  party  entered,  so  as 
to  enable  him  to  maintain  trespass  for  any  injury  to  the  estate. 
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It  will  be  found  to  be  difficult  to  state  any  general  rule  as  to 
what  character  of  iruprovements  or  acts  will  be  sufficient  for 
this  purpose.  Every  case  must  rest  on  its  own  facts.  It  has 
been  held  that  the  constant  and  uninterrupted  use  of  timbered 
land  through  a  series  of  years  for  the  purpose  of  procuring 
Avood  therefrom  for  fuel,  fences  and  other  uses,  will  be  suffi- 
cient to  constitute  actual  possession  so  as  to  enable  a  party  to 
maintain  trespass  for  any  encroachment  upon  it.  Davis  v. 
Easley,  13  111.  192  ;  Brooks  v.  Bruyii,  18  111.  539  ;  Same  v. 
Same,  24  111.  372. 

In  the  case  at  bar,  the  appellant  undoubtedly  used  the  dis- 
puted tract  of  land  for  the  purpose  of  procuring  therefrom  his 
fuel  from  the  time  he  purchased  it,  and  openly  maintained  his 
right  so  to  do  by  warning  off  trespassers  and  claiming  it  as 
his  own.  It  is  certainly  established,  by  a  clear  preponder- 
ance of  the  evidence,  that  the  improvements  made  by  the  ap- 
pellant were  placed  on  the'  land  prior  to  the  entry  made  by 
the  appellees.  The  attention  of  a  number  of  witnesses  was 
called  to  the  improvements  sometime  prior  to  the  committing 
of  the  injuries  complained  of. 

It  is  apparent  that  it  was  the  purpose  of  Mrs.  Farden, 
through  the  instrumentality  of  the  appellees,  to  invade  and 
wrest  from  appellant  the  possession  with  which  to  defend  her 
supposed  title  to  the  land.  This,  the  law  will  not  permit  her 
to  do.  Whatever  title  she  may  have  had,  she  ought  to  assert 
in  the  courts.  " 

If  the  appellant  was  in  possession,  as  the  evidence  tends 
most  strongly  to  show,  he  was  entitled  to  hold  the  land  as 
against  all  the  world,  except  the  party  holding  the  paramount 
title.  So  far  as  this  record  shows,  Mrs.  Farden  did  not  claim 
to  have  the  paramount  title. 

In  this  view,  the  first  instruction  given  for  the  appellees 
does  not  state  the  law  accurately.  By  it,  the  jury  were  in- 
structed in  substance  that,  unless  the  appellant  had  the  "legal 
possession,"  the  law  was  for  the  appellees.  This  was  error. 
It  is  immaterial,  under  the  facts  in  this  record,  whether  the 
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possession  of  the  appellant  was  legal  or  illegal.  The  appellees 
did  not  pretend  to  justify  their  acts  under  any  one  who 
claimed  to  have  the  paramount  title.  A  party  in  possession, 
no  matter  how  acquired,  is  entitled  to  maintain  it  against  any 
mere  intruder  or  wrong  doer.  The  person  that  hath  the  act- 
ual possession  of  land  will  be  deemed,  and  held  to  be,  the 
true  owner,  until  the  contrary  is  made  to  appear.  Whoever 
would  dispute  that  possessory  right,  can  only  do  so  by  exhib- 
iting paramount  title. 

For  the  reasons  given,   the  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Jacob  Gibbons 

V. 

Peter   Bressler. 

1.  Equity — setting  aside  a  sale  on  attachment— for  fraud.  If  a  persou, 
knowing  another  is  not  indebted  to  him,  makes  a  false  aflSdavit,  procures 
a  writ  of  attachment,  has  it  levied  on  lands  of  the  defendant,  obtains  a 
judgment  and  execution,  buys  in  the  land  and  obtains  a  sheriff's  deed,  a 
court  of  equity  will  set  aside  the  sale  on  such  facts  being  made  to  appear, 
on  the  ground  of  a  fraudulent  abuse  of  the  process  of  the  court. 

3.  "Written  instrument — parol  evidence  to  vary.  A  party  can  no 
more  vary  the  terms  of  a  written  agreement  by  parol  in  a  court  of  equity 
than  in  a  court  of  law.  Verbal  understandings  can  not  be  proved  for  such 
purpose. 

3.  Judgment  in  attachment — sale  of  property — satisfaction.  What- 
ever may  be  the  legal  effect  of  a  judgment  in  attachment  on  constructive 
notice,  a  sale  of  property  thereunder,  for  only  a  portion  of  the  debt,  can 
not  be  treated  as  a  satisfaction  of  the  claim  upon  which  the  judgment  is 
based,  beyond  the  amount  of  the  sale. 

4  Jurisdiction — in  attadiment.  An  affidavit  filed,  a  bond  given,  an 
attachment  issued  and  levied,  publication  made  and  proof  thereof,  con- 
fer jurisdiction  upon  the  court;  and  although  the  court  may  have  erred 
in  applying  the  law  to  the  facts,  still  the  judgment  is  not  void. 
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5.  Equity.  Where  a  judgment  is  uot  void,  but  only  erroneous,  a  court 
of  equity  will  jiot  set  it  aside,  although  it  might  be  reversed  on  error. 
It  is  not  the  province  of  a  court  of  equity  to  correct  errors  of  courts  of 
law. 

6.  Sale — inadequacy  of  price.  Where  there  is  no  proof  that  a  sher- 
iff's sale  was  not  conducted  fairly,  and  the  property  sold  had  no  definite 
market  value,  a  court  of  equity  will  not  set  aside  the  sale,  for  inadequacy 
of  price. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

Messrs.  Dinsmoor  &  Stager,  for  the  appellant. 

Mr.  C.  J.  Johnson,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity,  exhibited  in  the  Whiteside  circuit 
court  by  Gibbons,  against  Bressler,  to  remove  a  cloud  alleged 
to  have  been  cast  upon  the  title  of  the  former  to  certain  lands 
situate  in  that  county,  and  described  in  the  bill,  by  means  of 
the  sale  thereof  by  the  sheriff,  upon  a  special  execution  issued 
on  a  judgment  in  a  suit  by  foreign  attachment,  instituted  by 
Bressler  in  that  court  against  the  estate  of  Gibbons,  at  which 
sale  Bressler  became  the  purchaser,  and  afterwards  obtained  a 
sheriff's  deed,  the  judgment,  as  it  is  alleged,  having  been  ob- 
tained by  fraud.  There  was  an  answer  filed  by  Bressler, 
denying  all  the  allegations  of  fraud.  Upon  issues  formed  by 
replication,  proofs  were  taken  and  the  cause  heard  upon  plead- 
ings and  proofs.  The  court  below  entered  a  decree  dismissing 
the  bill,  from  which  an  appeal  was  taken  to  this  court. 

The  fraud  alleged  is  predicated  upon  the  non-existence  of 
any  indebtedness  from  Gibbons  to  Bressler  at  the  time  the 
attachment  suit  was  commenced,  and  certain  irregularities  in 
the  proceedings  in  the  cause,  and  inadequacy  of  price  at  the 
sale. 

We  are  satisfied,  after  a  critical  examination  of  this  record, 
that  the  evidence  fails  to  sustain  the  bill. 
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If  it  had  been  shown  that  Brassier  had  sued  out  the  writ  of 
attachment  and  had  it  levied  upon  Gibbons'  lands  by  means 
of  a  false  affidavit,  and  when  he  knew  that  he  had  no  just 
claim  of  indebtedness  against  Gibbons,  fraud  would  have 
been  established,  and  a  court  of  equity  would  interfere  to 
undo  what  had  been  done  under  such  proceedings,  and  pre- 
vent him  who  had  perverted  the  process  of  the  law  to  such 
fraudulent  purposes,  from  reaping  the  fruits  of  his  fraud. 

Instead  of  the  suit  having  been  commenced  without  proba- 
ble cause,  or  with  knowledge  of  a  want  of  any  just  claim, 
Bressler  held  against  Gibbons  the  following  instrument : 

"On  or  before  the  1st  day  of  March,  1861,  I  promise  to  pay 
to  the  order  of  Peter  Bressler  $348,  with  interest  at  the  rate 
of  six  per  cent  per  annum,  from  date,  according  to  the  tenor 
and  effect  of  the  note  which  the  county  of  Whiteside  and 
State  of  Illinois  holds  against  the  said  Peter  Bressler,  for 
swamp  lands,  or  as  much  of  said  note,  as  is  secured  by  mort- 
gage on  a  certain  tract  of  land  known  and  described  as  fol- 
lows, to  wit :  the  northwest  quarter  of  section  twenty-five 
(25),  in  town  nineteen  (19)  north,  range  six  (6),  east  of  the 
4th  P.  M.,  containing  one  hundred  and  sixty  acres,  being  and 
lying  in  the  said  county  of  Whiteside  and  State  of  Illinois. 
The  consideration  of  the  note  being  to  the  effect  that  the  said 
Bressler  shall,  as  soon  as  may  be,  make  and  deliver  to  said 
Gibbons  a  quit-claim  deed  for  the  above  described  land. 

Joseph  Gibbons." 

Gibbons  did  not  pretend  to  impeach  this  instrument  for 
fraud,  but  sought,  by  his  evidence,  to  vary  its  terms  by  a 
verbal  understanding  at  the  time  it  was  made.  This  he  can 
no  more  do  in  equity  than  at  law. 

The  attachment  suit  in  question  was  commenced  on  the  2d 
day  of  March,  1863.  It  appears  that  Bressler  had,  in  Octo- 
ber, 1862,  obtained  judgment  by  default  in  a  former  attach- 
ment suit  upon  this  instrument,  for  §404.55,  besides  costs  ; 
«hat  a  special  execution  was  issued,  and  the  same  lands,  or  a 
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portion  of  them,  were  sold  and  bid  off  by  Bressler  for  $40.00, 
from  which  sale  Gibbons  redeemed. 

Whatever  may  be  the  legal  force  and  effect  of  a  judgment 
bv  default,  upon  constructive  notice,  in  a  foreign  attachment 
suit,  it  can  not  be  maintained  that  the  debt,  on  which  the 
judgment  was  rendered,  is  discharged  by  the  sale  of  the  prop- 
erty attached  for  only  a  small  portion  of  the  amount  found 
<lue  by  the  judgment. 

In  the  second  suit,  judgment  by  default  was  rendered  on 
the  1st  day  of  February,  1864,  for  $392.20.  Special  execu- 
tion against  the  lands  attached  was  issued,  under  which  they 
were  sold  by  the  sheriff.  Bressler  was  the  purchaser,  and  the 
lands  not  having  been  redeemed  within  the  fifteen  months,  he 
obtained  the  sheriff's  deed.  This  suit  was  begun  by  a  foreign 
attachment.  An  affidavit  was  filed  in  due  time  which  appears 
in  the  files.  That  affidavit  describes  the  indebtedness  upon  a 
judgment  rendered  at  a  specified  term  of  the  same  court,  in  a 
suit  by  attachment,  specifying  the  amount.  Bressler's  attor- 
ney obtained  leave,  before  judgment,  to  file  an  amended  affi- 
davit. That  does  not  appear  in  the  files,  nor  does  the  bond, 
but  the  writ  of  attachment  recites  the  giving  of  a  bond.  Ex- 
trinsic evidence  was  introduced  that  a  bond  was,  in  fact,  filed 
before  the  writ  issued,  also  that  an  amended  affidavit  was  filed 
in  pursuance  of  the  leave  given  by  the  court.  Notice  of  the 
pendency  of  the  suit  was  published  and  proof  of  it  made, 
in  conformity  to  the  statute.  From  what  appears  in  the 
record,  Ave  do  not  hesitate  to  hold  that  the  court  acquired 
jurisdiction,  and  jurisdiction  having  been  acquired, the  judg- 
ment can  not  be  held  void,  though  the  court  may  have  pro- 
ceeded irregularly  or  erred  in  its  application  of  the  law  to  the 
case  before  it. 

At  the  time  of  instituting  that  suit,  Bressler  had  a  valid 
and  subsisting  claim  of  indebtedness  against  Gibbons  for  the 
amount  remaining  unsatisfied  of  the  former  judgment,  or  up- 
on the  instrument  for  the  payment  of  money.     Upon  which 

of  them  his  remedy  should   be  based,   it   is  not   necessary  to 
8— 6  1st  III. 
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decide,  because  the  question  is  not  what  evidence  he  produced 
before  the  court  in  the  seconc^  attachment  suit,  but  whether 
he  commenced  that  suit  with  knowledge  that  he  had  no  sub- 
sisting claim  of  indebtedness  so  that  fraud  is  imputable.  VCe 
think  he  had  a  sufficient  claim  to  protect  him  from  that  charge, 
and  it  is  not  sustained  by  the  evidence. 

The  other  points  for  having  the  judgment  and  proceedings 
under  it  held  void,  do  not  go  to  the  jurisdiction  of  the  court 
but  constitute  mere  irregularities,  many  of  which  are  captious 
and  trivial.  But  if  it  be  conceded  that  they  amount  to  er- 
rors, for  which  the  judgment  would  have  been  reversed  on 
error  brought,  still  they  can  afford  no  ground  for  relief  in 
equity.  Courts  of  equity  do  not  sit  for  the  correction  of  er- 
rors in  causes  at  law.  The  court  having  obtained  jurisdiction 
in  the  attachment  suit,  mere  irregularities  would  not  oust  the 
jurisdiction  and  render  the  judgment  void.  In  such  case,  the 
party  aggrieved  by  such  irregularities  must  apply  for  redress 
to  the  same  court  or  resort  to  an  appeal  or  writ  of  error.  It  is 
not  the  province  of  a  court  of  equity  to  correct  this. 

Nor  is  the  alleged  inadequacy  of  price  sufficient  to  set  aside 
the  sale.  There  is  nothing  in  the  record  to  show  that  the 
sale  was  not  conducted  fairly  and  judiciously.  The  lands 
were  at  that  time  swamp  lands,  and  had  no  definite  market 
value.      Greenup  v.  Stoker,  12  111.  24. 

No  error  being  apparent  in  the  record^  the  decree  of  the 
court  below  must  be  affirmed. 

Decree  affirmed. 
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Amanda  S.  Cook 

V. 

South  Pabk  Commissioners. 

1.  Eminent  Domain — right  of,  subject  to  constitutional  limitation.  The 
right  of  the  State  to  take  private  property  for  public  uses  cau  not  be  as- 
serted by  mere  euactmeut.  The  constitution,  providing  that  the  citizen 
shall  not  be  deprived  of  property  except  by  due  process  of  law,  or  in  con- 
formity to  the  law  of  the  land,  requires  a  trial  or  judicial  proceeding,  and 
a  judgment. 

2.  Nor  does  a  designation  by  metes  and  bounds,  followed  by  a  popular 
vote  of  approval,  a  selection  by  commissioners,  and  a  condemnation,  upon 
due  proceedings,  deprive  the  owner  of  his  title  or  right  of  possession. 
Without  payment  of  the  damages  awarded,  the  antecedent  proceedings  are 
not  effective.  The  last  act  must  be  performed  before  the  law  will  regard 
the  laud  as  taken  or  acquired. 

•3.  Valuation — wTien  ascertained.  In  assessing  damages,  the  value  at 
the  time  of  the  condemnation  should  be  considered,  the  owner  being  en- 
titled to  the  benefit  of  an  advance  caused  by  the  prospective  establishment 
of  a  public  park. 

4.  Title — tenancy — rent.  The  commissioners  not  having  acquired  title 
nor  possession,  no  tenancy  existed  during  the  proceedings,  to  justify  an 
award  of  rent  against  the  owner  in  possession. 

5.  Interest — delay.  No  interest  accrues  upon  an  award  before  judg- 
ment, nor  can  a  party  causing  or  contributing  to  delay,  have  interest,  until 
entry  of  final  judgment. 

6.  A  judgment  in  a  proceeding  for  the  condemnation  of  private  prop- 
erty for  public  use,  awarding  damages,  will  bear  interest,  although  no  exe- 
cution can  be  issued  upon  the  judgment. 

7.  Verdict  upon  awards — execution — mandamus.  The  verdict  upon  an 
award  being  special,  no  execution  can  issue  upon  it ;  but  the  property  does 
not  pass  until  payment.  Mandamus  is  necessary  to  compel  the  commis- 
sioners to  act. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Chief  Justice,  presiding. 

This  was  an  appeal   in  the  circuit  court  of  Cook   county, 
by  Mrs.  Amanda  S.  Cook,  from  an  award  of  commissioners 
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appointed  by  that  court,  on  the  petition  of  the  South  Park 
commissioners,  in  a  proceeding  for  the  condemnation,  for  park 
purposes,  of  certain  real  estate  belonging  to  her. 

The  proceedings  were  had  under  an  act  of  the  general  as- 
sembly of  February  24,  1869. 

The  first  section  provided  for  the  organization  of  the  Board 
of  South  Park  Commissioners,  which,  by  the  terms  of  the  act, 
became  a  corporate  body. 

The  fourth  and  second  sections  provide  that  "  the  said  com- 
missioners, by  this  act,  are  authorized  and  empowered  to,  and 
they  shall,  within  ninety  days  after  their  organization  as  afore- 
said, or  as  soon  thereafter  as  practicable,  select  the  following 
described  lands  situated  in  the  towns  of  South  Chicago,  Hyde 
Park  and  Lake,  in  Cook  county,  Illinois,  to  wit :  [describing 
the  lands,]  which  said  lands  and  premises,  when  acquired 
as  provided  by  this  act,  shall  be  held,  managed,"  etc. 

The  fifth  section  provides  that,  in  case  of  disagreement,  con- 
demnation may  proceed  under  the  Right  of  AY  ay  act  of  June 
22,  1852. 

The  sixth  section  provides  that,  "  when  the  title  to  the  land 
selected  for  such  park,  as  herein  provided,  shall  have  been 
acquired  by  said  commissioners/'  etc.,  they  shall  acknowledge 
and  record  a  plat. 

Section  eighteen  provided  for  a  popular  election  in  the  three 
towns  named,  and  that  the  act  should  take  effect  upon  a  ma- 
jority vote  in  the  affirmative — not  otherwise. 

In  estimating  the  value  of  lands  taken,  and  the  amount  of 
damages,  the  benefits  were  also  to  be  estimated. 

On  September  8,  1870,  the  commissioners  appointed  to  make 
the  assessment  filed  their  report,  estimating  the  compensation 
to  be  paid  at  $90,000.  From  this  award  Mrs.  Cook  appealed 
to  the  circuit  court,  in  which  she  had,  January  16,  1871,  judg- 
ment for  $114,317.18,  as  the  total  value,  including  interest. 

Both  parties  took  exception  to  the  rulings  and  judgment  of 
the  court,  and  respectively  appealed  to  the  Supreme  Court. 
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On  the  trial  below,  it  was  stipulated  that  Mrs.  Cook  was,  at 
the  date  of  the  passage  of  the  law,  and  had  been  ever  since, 
the  owner  of  the  premises  in  fee. 

The  statement  of  the  testimony  oifered  upon  the  trial,  and 
the  rulings  of  the  court  upon  instructions  asked  by  the  parties, 
are  embodied  in  the  opinion  of  the  court. 

Messrs.  Scammon,  McCagg  &  Fuller,  for  the  appellant. 

Messrs.  Beckwith,  Ayer  &  Kales,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  law  which  authorized  the  commissioners  to  acquire 
lands  to  be  held  and  controlled  for  a  public  park,  described 
the  lands  to  be  selected. 

In  determining  the  compensation  to  be  paid  to  the  owner  of 
the  lands  taken,  the  chief  question  is,  at  what  time  shall  their 
value  be  estimated  ? 

In  behalf  of  the  commissioners,  it  is  assumed  that  the 
proper  time  was  when  the  law  became  operative,  by  ratifica- 
tion by  the  voters  ;  that  then  the  property  was  irrevocably  ap- 
propriated for  public  use;  the  owner  was  then  divested  of  the 
beneficial  enjoyment  of  it;  deprived  of  all  right  to  convey  or 
improve  it;  and  that  nothing  remained  to  be  done  but  to  as- 
certain and  pay  the  compensation. 

The  instructions  given  upon  the  trial  assume  that  the  land 
was  taken  when  the  law  went  into  operation,  without  any  act, 
on  the  part  of  the  corporate  authorities,  to  condemn  it  or  to 
acquire  it  in  any  other  manner,  and  that  it  was  devoted  to 
public  use  by  the  enactment. 

On  the  part  of  appellant,  it  is  contended  that  the  legisla- 
ture can  not  transfer  the  property  of  one  man  to  another ;  can 
not  donate  it  to  public  use  by  its  own  mere  declaration. 

The  constitution  provides  that  "  no  freeman  shall  be  *  * 
*  "^  in  any  manner  deprived  of  his  life,  liberty  or  prop- 
erty, but  by  the  judgment  of  his  peers  or  the  law  of  the 
land." 
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Mr.  Webster,  in  his  argument  in  the  Dartmouth  College 
case,  has  given  a  very  correct  definition  of  the  phrase,  "  the 
law  of  the  land,"  when  he  said  :  "By  'the  law  of  the  land,'  is 
most  clearly  intended  the  general  law,  which  hears  before  it 
condemns,  which  proceeds  upon  inquiry,  and  renders  judg- 
ment only  after  trial.  The  meaning  is,  that  every  citizen  shall 
hold  his  life,  liberty,  property  and  immunities  under  the  pro- 
tection of  the  general  rules  which  govern  society.  Every- 
thing which  may  pass  under  the  form  of  an  enactment  is  not 
the  law  of  the  land." 

This  section  of  the  constitution  had  reference  only  to  the 
taking  of  the  property  of  one  and  giving  it  to  another.  This 
is  not  within  the  scope  of  legislative  authority,  either  with  or 
without  compensation.  The  citizen  can  only  be  deprived  of 
his  property,  and  the  title  transferred  to  another,  by  a  fair 
trial  and  an  adjudication,  according  to  the  course  of  the  com- 
mon law.  There  can  be  no  forced  divestiture,  except  by  judg- 
ment of  law,  when  it  is  not  taken  for  public  use ;  the  legisla- 
ture can  not  exercise  judicial  power,  and  therefore  mere  legis- 
lation wall  not  accomplish  the  transfer.  Netdand  v.  Marsh, 
19  111.  376;  Taylor  v.  Porter,  4  Hill,  140;  Boss  v.  Prior,  14 
111.  171. 

The  act  in  question  does  not  undertake  to  deprive  one  per- 
son of  property  for  the  purpose  of  vesting  it  in  another.  It 
merely  empowers  the  commissioners  to  select  certain  described 
lands,  and  then  recites,  "which  said  lands  and  premises,  lolien 
acquired  by  said  commissioners,  as  provided  by  this  act,  shall  be 
held,  managed  and  controlled  *  *  *  as  a  public  park; 
for  the  recreation,  health  and  benefit  of  the  public,  and  free 
to  all  persons  forever."  • 

The  following  section  provides  that,  if  the  commissioners 
can  not  agree  with  the  owners  of  the  real  estate  "  selected  as 
aforesaid,"  they  may  proceed  to  procure  its  condemnation,  in 
the  manner  prescribed  in  the  act  concerning  right  of  way,  ap- 
proved June  22d,  1852. 
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These  provisions  can  not  properly  be  construed  as  an  irre- 
vocable appropriation  of  the  land,  an  absolute  divestiture  of 
title,  a  positive  prohibition  upon  any  alienation  or  improve- 
ment, a  change  of  the  estate  from  ownership  in  fee  to  a  mere 
tenancy  at  will.  This  would  be  a  dangerous  and  unwarranted 
exercise  of  power  by  the  legislature. 

The  commissioners  were  authorized  to  "select."  The  term 
implies  choice.  To  choose  signifies  to  take  one  thing  rather 
than  another.  When  we  select  we  choose.  It  is  true,  that 
other  lands  than  those  designated  could  not  be  taken,  because 
it  would  have  been  in  excess  of  the  power,  yet  the  commis- 
sioners might  have  refused  to  select.  The  law  conferred  an 
authority  to  be  exercised,  but  not  to  be  exercised  at  all  haz- 
ards, and  without  regard  to  results. 

If  the  owners  had  insisted  upon  a  most  exorbitant  price, 
and  the  probabilities  were  against  a  fair  price  by  condemna- 
tion, the  commissioners  should  be  permitted  to  decline  the 
purchase.  The  legislature  certainly  never  intended  to  force 
the  selection  without  regard  to  consequences. 

The  words,  too,  "  when  acquired  as  provided  by  this  act," 
must  have  some  meaning  in  determining  the  legislative  intent. 
To  acquire,  expresses  progressive  and  permanent  action.  It 
would  be  a  solecism  to  say  that  a  man  must  acquire  an  estate, 
or  a  title,  when  the  estate  or  title  was  complete  in  him. 

The  lands  were  to  be  held  as  a  public  park,  when  acquired 
as  provided.  If  no  agreement  could  be  made  between  the 
commissioners  and  owners,  then  the  lands  were  acquired  by 
condemnation. 

The  several  provisions  of  the  law  under  which  the  con- 
demnation must  be  procured,  are  antagonistic  to  the  position 
that  the  land  was  taken  by  force  of  the  South  Park  act. 

Upon  the  filing  of  the  petition,  and  notice  given,  commis- 
sioners are  to  be  appointed.  They  must  hear  the  allegations 
and  testimony  of  the  parties  interested,  and  then  fix  the  com- 
pensation to  be  paid  to  the  owners  of  "lands  to  be  taken''  for 
the  purposes  specified  in  the  act.     They  must  view  and  inspect 
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the  premises.  It  would  be  a  farce  to  inspect  lands  taken  and 
appropriated  for  more  than  one  year  prior  to  their  appoint- 
ment. 

,  Again  it  is  provided  that,  "tlie  right  and  title '^  to  the  land 
required  shall  vest  in  the  corporation,  upon  the  payment  of 
the  compensation,  and  that  the  judgment  shall  be  so  entered, 
"with  the  right  to  enter  upon,  use,  and  apply"  the  land. 
Scates'  Comp.  483,  485. 

The  language  and  plain  intent  of  the  statute  are,  that  no 
right  to  tlie  land  shall  inure  to  the  corporation  until  payment 
of  the  compensation.  It  may  be  unnecessary  to  decide  whether 
payment  must  precede  any  use  or  possession  of  the  land,  but 
the  constitntion,  without  reference  to  the  law,  requires,  in  the 
taking  of  property  for  public  use,  by  the  State  or  a  munici- 
pality, that  there  must  be  some  adequate  source  of  compensa- 
tion, and  that  the  owner  of  the  property  shall  be  secure  in  the 
payment.  He  can  not  merely  be  referred  to  a  corporation  of 
doubtful  responsibility,  and  a  judgment  which  may  jirove  to 
be  worthless. 

But  this  question,  as  to  the  right  of  the  commissioners  to 
take  possession  of  the  land  in  controversy,  was  determined  in 
the  case  of  The  People  v.  Williams,  51  111.  63.  In  that  case, 
Avhere  the  same  laws  were  under  consideration,  it  was  said 
that  the  park  commissioners  can  not  occupy  the  land  until  the 
damages  assessed  are  paid,  and  that  in  no  other  mode  can  an 
owner  be  deprived  of  his  land  through  the  exercise  of  the 
power  of  eminent  domain. 

In  regard  to  similar  laws,  it  has  always  been  the  doctrine 
of  this  court,  that  the  damages  must  be  paid  before  possession 
of  the  land  can  be  taken,  or  any  right  to  it  acquired.  Chi.  & 
Mil.  R.  R.  Co.  V.  Bull,  20  111.  218;  Johnson  v.  Joliet  &  Chi. 
R.  R.  Co.  23  111.  203 ;  Shute  v.  Chi.  &  3Iil.  R.  R.  Co.  26  111. 
436. 

The  inhibition  in  the  constitution  is,  "Nor  shall  any  man's 
property  be  taken  or  applied  to  public  use  without  the  consent 
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of  his  representatives  in  the  general  assembly,  nor  without 
just  compensation  being  made  to  him." 

The  counsel  for  appellees  insist  that  the  word  "taken"  is 
not  to  be  understood  in  its  physical  sense^  because,  under  our 
statute,  the  land  can  not  be  actually  entered  upon  and  applied 
to  public  use  until  after  the  compensation  has  been  ascertained 
and  paid.  The  reason  given  is  certainly  peculiar.  It  is,  that 
the  constitution  does  not  mean  an  actual  taking,  for  the  stat- 
ute prohibits  an  actual  entry  until  the  payment  of  the  com- 
pensation. Even  if  the  statute  were  in  conflict  with  the  con- 
stitution, the  latter  must  control  as  the  supreme  law.  But  it 
is  not.  The  statute  provides  that  the  title  to  the  land,  and  the 
right  to  enter  upon  and  use  it,  must  folloAV  the  payment  of  the 
damages  awarded. 

The  law  which  created  the  park  commissioners,  by  virtue  of 
which  alone  they  are  constituted  a  corporate  authority,  refers 
to  and  adopts  the  law  of  June  22d,  1852,  as  the  one  which 
must  govern  the  commissioners  in  acquiring  title  to  the  land, 
and  the  possession  of  it. 

This  latter  law  requires  that  persons  who  may  be  appointed 
commissioners  to  assess  damages,  shall  inspect  "  the  lands  to 
be  taken,"  not  the  lands  already  taken. 

In  the  construction  of  a  law,  we  must  consider  every  part, 
ponder  the  effect  of  every  word,  to  ascertain  the  intent  of  the 
legislature.  The  law  under  consideration  evidently  construed 
the  words,  "taken  or  applied  to  public  use,"  in  a  jjhysical 
sense.  When  it  required  that  compensation  mu.st  precede  any 
possession,  use  or  application  of  the  land  to  the  purpose  in- 
tended, what  was  meant?  The  taking  of  the  land — the  ap- 
propriation of  it — prior  to  the  performance  of  the  prerequisite 
of  the  statute,  would  be  utterly  inconsistent  with  the  obvious 
meaning  of  the  words  of  the  law.  If  the  land  can  not  be  en- 
tered upon  or  used  before  payment  of  the  compensation,  it  can 
not,  with  any  propriety  of  language,  or  with  reference  to  the 
common  signification  of  the  term,  be  said  to  be  taken  before 
payment.     This   would    be   a  distortion   of  the   sense    of  the 
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word.  It  can  not,  literally  or  metaphorically,  have  such 
meaning,  in  connection  with  the  statute. 

We  have  been  referred  to  authorities  in  Massachusetts,  and 
some  in  other  States,  in  which  the  question  as  to  the  time  when 
property  shall  be  deemed  to  be  taken,  is  discussed.  These 
decisions  were  made  with  reference  to  the  peculiar  phraseology 
of  statutes  which  differ  somewhat  from  our  own. 

The  statute  of  Massachusetts  required  that  railroad  corpor- 
ations should-  file  a  certificate  of  the  location  of  the  road, 
within  a  limited  period. 

In  the  construction  given  to  the  statute  there  is  some  slight 
discrepancy. 

In  some  cases  it  has  been  decided  that  the  filing  of  the  loca- 
tion should  be  considered  the  taking  of  the  land,  and  conclu- 
sive upon  the  corporation  and  land  owner.  Boston  &  Prov. 
R.  R.  Co.  V.  Midland  E.  R.  Co.  1  Gray,  340;  Hagen  v.  Boston 
&  Me.  R.  R.  Co.  2  Gray,  574. 

In  other  cases  it  was  held  that,  as  the  company  might  never 
file  a  location,  the  question,  whether  the  filing  was  the  only 
act  of  taking,  was  a  difficult  one;  and  that  the  filing  of  a  lo- 
cation might  be  regarded  as  pr«nq  facie  a  taking,  in  the  absence 
of  other  proofs.  Davidson  v.  Boston  &  Me.  R.  R.  Co.,  3  Cush. 
91 ;  Boynton  v.  Peterhoro  &  Shirley  R.  R.  Co.,  4  Cush.  467. 

These  decisions  do  not  aid  us  very  much. 

We  think  that  the  act  for  the  location  and  maintenance  of 
the  park,  and  the  act  to  condemn  lands  for  any  public  work, 
wdien  considered  together,  do  not  bear  the  construction  that 
the  land  of  appellant  was  taken  by  the  former  act.  If  such 
were  the  necessary  construction,  the  law  must  be  pronounced 
a  violation  of  the  constitution.  The  legislature  has  not  the 
power,  by  mere  declaration  of  law,  to  set  apart  the  land  of 
the  citizen,  for  the  use  of  corporations,  and  divest  the  owner 
of  the  right  to  sell  and  improve  it.  It  can  not,  by  arbitrary 
enactment,  take  property  for  public  use,  and  limit  the  owner's 
right  to  recover  compensation  to  the  date  of  the  law,  when 


1871.]  Cook  v.  South  Park  Commissioners.  123 

Opinion  of  tlie  Court. 

the  property  might  greatly  enhance  in  value  between  the  pas- 
sage of  the  law  and  the  time  when  proceedings  to  condemn 
are  commenced. 

We,  therefore,  think  that  the  evidence  excluded  by  the 
court  should  have  been  admitted,  and  that  the  value  of  the 
land  should  be  estimated  at  the  date  of  condemnation.  This 
would  approximate  more  nearly  to  right  and  justice,  and  to 
the  time  when  the  land  is  actually  taken,  as  contemplated  by 
the  law. 

The  judgment  was  entered  in  proper  form,  but  it  is  in  direct 
conflict  M'ith  instructions  g-iven  bv  the  court.  The  court  in- 
structed  the  jury  that  the  owner  of  the  land  was  liable  for  the 
rental  value  for  more  than  one  year  before  the  commencement 
of  the  proceedings  to  condemn.  The  corporation  had  no  right 
to  enter  upon  or  use  the  premises  until  the  compensation  was 
fixed  and  paid.  There  was  neither  right  nor  title  in  the  cor- 
poration prior  to  filing  the  petition.  The  title  was  in  the 
owner,  as  well  as  the  right  of  occupancy. 

Upon  what  principle  of  reason  or  law  can  the  absolute 
owner  of  lands,  in  possession,  be  made  chargeable  with  rent? 
The  relation  of  landlord  and  tenant  did  not  exist  by  any  ex- 
press agreement ;  can  it  be  implied  ?  No  one  will  assume  that 
the  commissioners  had  the  legal  title,  and  a  tenancy  will  never 
be  implied  under  one  who  has  not  the  legal  estate. 

The  appellant  did  not  enter  in  subordination  to  the  title  of 
any  other  person,  and  never  acknowledged  any  obligation  to 
another.  She  was  in  possession  as  the  owner  in  fee,  and  claim- 
ing adversely  to  all  the  world,  and  the  proceedings  for  condem- 
nation were  an  acknowledgment  of  her  title.  The  only  hy- 
pothesis which  can  be  made  is,  that  mere  legislation  divested 
her  of  title,  and  made  her  an  involuntary  tenant  of  the  cor- 
poration.   The  doctrine  is  monstrous,  and  can  not  be  sustained. 

Comjjlaint  is  made  of  the  refusal  of  the  court  to  give  cer- 
tain instructions.  The  court  did  not  err  in  refusing  to  give 
the  eighth,  ninth  and  tenth  instructions  for  appellant. 
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The  eighth  and  ninth  are,  substantially,  that,  if  lands  adja- 
cent to  the  park  generally  increased  in  value,  in  consequence 
of  the  prospect  of  establishing  a  public  park,  then  the  lands 
of  appellant  must  share  in  such  increase.  This  does  not  fairly 
or  necessarily  follow.  The  adjacent  lands  would  probably, 
from  their  peculiar  situatiou,  derive  a  special  benefit,  and 
were  subject  to  a  special  burden.  The  lands  needed  for 
the  park  must  be  purchased,  and  the  park  maintained,  by 
.special  assessments  upon  the  adjacent  lands.  Their  situation, 
relatively,  was  so  different  that  they  were  not  a  proper  stand- 
ard by  which  to  judge  the  value  of  the  lands  taken  for  the 
park. 

The  tenth  instruction  is  clearly  objectionable.  It  directed 
that  if  one  class  of  lands  was  unsaleable,  and  another  class 
saleable,  the  latter  class  would  form  the  better  criterion  to 
ascertain  the  true  value  of  the  lands  in  controversy. 

It  was  not  proper  that  the  court  should  assume,  as  matter 
of  law,  that  one  criterion  was  better  than  another.  This 
would  have  been  an  usurpation  of  the  functions  of  the  jury. 
The  relative  situation  of  the  lands  was  a  subject  for  the  con- 
sideration of  the  jury,  and  they  must  determine  its  weight, 
and  its  effect  upon  the  value. 

It  seems  to  us  that  the  two  first  paragraphs  of  the  instruc- 
tion given  by  the  court  upon  its  own  motion,  contain  all  the 
law  which  was  necessary  to  aid  the  jury  in  determining  the 
value  of  the  lands. 

We  think  there  was  no  error  in  refusing  to  allow  interest 
on  the  amount  of  the  verdict,  intermediate  its  finding  and  re- 
turn, and  the  rendition  of  the  judgment  of  the  court  thereon. 

Appellant,  as  well  as  .the  commissioners,  made  a  motion  to 
set  aside  the  verdict  and  for  a  new  trial.  The  amount  might 
have  been  paid,  if  appellant  had  interposed  no  delay.  In  such 
case,  it  is  not  right  that  the  party  causing  or  contributing  to 
the  delay  should  be  allowed  interest.  Williams  v.  Smith,  2 
Caines,  252;  People  y.  Gaine,  1  Johns.  343. 
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At  the  time  the  court  entered  judgment  upon  the  verdict 
of  the  jury,  appellant  insisted  that  the  judgment  should  be 
absolute  for  the  payment  of  the  sum  found.  The  judgment 
was  entered  in  strict  conformity  to  the  statute.  It  could  not 
have  been  in  any  different  form.  The  court  had  no  right  to 
award  an  execution,  for  execution  could  not  issue  upon  the 
judgment.      Oxicago  &  Mihvaukee  R.  R.  Co.  v.  Bull,  20  111.  218. 

The  only  mode  to  coerce  the  payment  of  the  judgment  would 
be  by  mandamus.  By  this  proceeding  the  commissioners  could 
be  compelled  to  levy  and  collect  taxes,  to  be  applied  in  dis- 
charge of  the  damages  awarded. 

But  we  are  asked  to  decide  whether  the  judgment  will  not, 
by  force  and  operation  of  law,  bear  interest  from  the  time  of 
its  rendition. 

When  judgment  has  been  entered  upon  the  verdict,  the 
rights  of  the  parties  are  fully  determined,  if  no  appeal  be  taken 
or  writ  of  error  prosecuted.  The  absolute  title  to  the  land, 
and  the  right  to  enter  upon  and  use  it,  only  await  the  payment 
of  the  compensation,  which  has  been  fixed.  The  amount  to 
be  paid  is  as  fully  and  formally  ascertained  as  is  done  by  an 
ordinary  judgment.  The  court  had  authority  to  render  it,  and 
it  only  wanted  one  of  the  requisites  of  a  common  judgment — 
the  award  of  an  execution. 

Though  no  execution  could  be  ordered,  the  judgment  was 
the  conclusion  of  the  law  upon  the  facts  found  by  the  jury. 
The  allowance  of  a  claim  against  an  estate  is  a  judgment. 
Judgments  may  be  rendered  against  an  executor  or  adminis- 
trator for  the  debt  of  the  deceased,  and  no  execution  can  issue 
in  either  case,  but  they  bear  interest. 

We  think  that  interest  should  be  allowed  upon  judgments, 
when  final,  in  proceedings  of  this  character.  They  are  within 
the  spirit,  if  not  the  terms,  of  the  statute  which  allows  inter- 
est upon  all  judgments  recovered. 

Counsel  for  appellees  contend  that  the  court  erred  in  refus- 
ing to  permit  proof  of  the  price  paid  for  other  lands  within 
the  park  lines,  and  contiguous  to  the  lands  in  controversy. 
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No  cross  error  has  been  assigned  upon  this  refusal;  no  ar- 
gument submitted  on  the  part  of  appellant  upon  the  question 
presented ;  and  we  can  not  regard  the  relevancy  of  this  pro- 
posed testimony  raised  by  the  record.  It  would  be  unjust  to 
appellant  to  decide  the  question  without  a  hearing  from  her. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Benjamin  L.  Cleaves 

V. 

Phillipine  Heebert. 

1.  Pleadings — evidence.  Under  a  plea  of  property  iu  the  defendant  in 
an  action  of  replevin,  a  chattel  mortgage,  the  conditions  of  which  have 
been  broken,  is  admissible  in  evidence.  Such  a  mortgage  is  sufficient  to 
enable  the  mortgagee  to  recover  the  property  in  an  action  of  replevin. 

2.  Chattel  mortgage — lien.  The  lien  of  a  chattel  mortgage  is  not 
lost  because  the  mortgagee  fails  to  take  possession  of  the  mortgaged  prop- 
erty on  the  maturity  of  the  first  of  a  series  of  notes  secured  by  the  mort- 
gage, as  he  might  do  under  its  provisions,  but  the  lieu  continues  until  the 
last  payment  falls  due.  It  is  optional  whether  the  mortgagee  will  reduce 
the  property  to  possession  on  default  in  the  payment  of  any  but  the  last 
instalment. 

3.  Where  the  mortgage  describes  the  property  as  a  "stock  of  goods," 
and  provides  that  the  mortgagor  may  retain  and  use  the  same  until  de- 
fault iu  payment:  ^eM,  that  the  use  of  the  goods,  consisting  of  liquors, 
etc.,  does  not  necessarily  imply  that  the  mortgagor  may  sell  the  same,  al- 
though he  was  a  trader  in  liquors ;  that  wines  and  liquors  are  frequently 
kept  in  store  to  improve  by  age,  as  one  of  their  uses  by  the  owner. 

Appeal  from  the  Superior  Court  of  Cook  county. 
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Mr.  W.  T.  Burgess,  for  the  appellant. 

Mr.  Ira  W.  Buell  and  Mr.  William  Vocke,  for  the  ap- 
pellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  first  objection  taken  as  a  ground  for  reversing  the  judg- 
ment in  this  case,  is  the  admission  in  evidence  of  the  chattel 
mortgage,  in  support  of  the  averment  of  property  in  the  plain- 
tiff below,  under  the  issue  formed  on  the  plea  of  property. 

It  is  said  the  plea  of  property  imports  an  absolute  right  to 
the  subject  of  the  suit,  while  the  mortgage  shows  only  a  qual- 
ified right  to  it ;  and  that,  therefore,  the  mortgage  was  not 
admissible  in  evidence  under  such  issue. 

The  mortgage  had  become  forfeited,  according  to  its  terms,  by 
default  in  the  payment  of  one  note  and  the  levy  of  an  execu- 
tion upon  the  property,  and  it  tended  to  show  a  right  of  pos- 
session in  the  plaintiff,  and  such  a  property  in  the  subject  of 
the  mortgage  as  would  maintain  the  action  of  replevin,  and 
was  admissible  in  evidence.  The  issue  made  upon  the  plea 
of  property,  in  this  action,  does  not  involve  the  absolute  otoner- 
ship  of  the  goods,  as  is  supposed.  It  is  sufficient  if  the  plain- 
tiff has  a  special  interest  in  the  property  entitling  him  to  the 
present  possession.  Warner  v.  Matthews,  18  111.  83  ;  Rogers  v. 
Arnold,  12  Wend.  30  ;  2  Greenlf  Ev.  sec.  561. 

It  is  next  objected  that  the  necessary  preliminary  proof 
that  the  mortgagor,  at  the  time  of  the  execution  and  acknowl- 
edgment of  the  mortgage,  resided  in  the  district  of  the  justice 
before  whom  it  was  acknowledged,  was  not  made  so  as  to  war- 
rant the  reading  of  the  mortgage  in  evidence  to  the  jury.  The 
certificate  of  acknowledgment  names  the  county,  only,  of  the 
justice,  not  the  town.  The  effort  on  the  trial  on  the  part  of 
the  plaintiff  was,  to  show  the  mortgagor's  residence  to  have 
been  in  the  town  of  South  Chicago,  and  on  the  part  of  the 
defendant  that  it  was  in  the  town  of  North  Chicago ;  and  al- 
though not  very  clearly  proved,  the  jury  were  warranted  in 
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finding  the  former  to  have  been  the  place  of  the  mortgagor's 
residence.  The  only  controversy  in  this  respect  M-as  upon  that 
point. 

It  seems  to  have  been  assumed  in  the  course  of  the  examin- 
ation of  witnesses^  and  in  instructions  asked  by  defendant's 
counsel,  that  South  Chicago  was  the  town  of  the  justice. 

This  objection  we  do  not  regard  as  well  taken. 

It  is  again  insisted  that  there  was  not  a  sufficient  demand 
upon  the  sheritf  for  the  property.  The  fault  found  with  it  is, 
that  plaintiif  made  claim  for  two  notes,  being  more  than  she 
was  entitled  to  claim  as  against  the  sheriff,  because  the  note 
due  August  1st,  1870,  was  then,  as  against  the,  sheriff,  under 
the  execution  no  longer  a  lien.  This  seems  to  be  under  the 
mistaken  idea  that  the  lien  of  that  note  was  lost  because  pos- 
session was  not  taken  of  the  mortgaged  property  on  the  note 
becoming  due.  Such  is  not  the  case.  When  several  notes  matur- 
ing at  different  dates  are  secured  by  a  chattel  mortgage,  and 
the  condition  of  the  mortgage  is  broken  on  default  in  payment 
of  any  one  of  the  notes,  it  is,  nevertheless,  optional  with  the 
mortgagee  to  take  possession  on  the  first  default  or  to  await 
the  maturity  of  the  last  note  and  then  take  possession.  Bar- 
bour et  al.  V.  White  et  al.  37  111.  165. 

As  to  not  specifying  the  property  demanded,  we  regard  the 
demand  as  sufficient  in  that  respect. 

It  is  finally  urged  that  the  mortgage  was  fraudulent  and 
void  as  to  creditors,  on  the  ground  that  the  mortgagee  23er- 
mitted  the  mortgagor  to  hold  a  portion  of  the  property  de- 
scribed in  the  mortgage,  for  sale,  and  to  sell  from  the  same  in 
the  ordinary  course  of  his  business. 

It  is  contended  that  such  permission  appears  upon  the  face 
of  the  mortgage. 

The  property  is  described  in  the  mortgage  under  the  gen- 
eral terms,  "all  the  stock  of  wines,  liquors,  cigars,  barrels, 
kegs,  crockery  ware,  glassware,  bottles,  saloon  fixtures  and 
furniture,  gas  fixings,  and   all  such  other  goods  and  fixtures 
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contained  in  the  basement  of  the  five-story  brick  building," 
etc.  It  provides  that  the  mortgagor  "should  retain  possession 
of  said  property,  and  at  his  own  expense  to  keej),  and  to  use 
and  enjoy  the  same  until  default,"  etc.  It  was  in  proof  that 
the  plaintiff,  being  a  dealer  in  wines,  etc.,  and  keeping  a  sa- 
loon, had  sold  out  her  stock  in  trade  and  business  to  Kutz, 
the  mortgagor,  and  had  taken  back  upon  the  property  this 
mortgage. 

It  is  said  that,  by  the  terms  "stock"  and  "goods,"  is  to  be  un- 
derstood the  articles  of  personal  property  in  store  for  sale  by  a 
dealer  to  customers  in  the  course  of  business — that  the  only 
nse  Kutz  had  for  the  stock  was  to  sell  it.  And  it  is  con- 
tended, therefore,  that  under  the  circumstances  the  use  of  this 
term  in  the  mortgage,  itself,  evidenced  the  intent  of  the  par- 
ties that  as  to  whatever  property  in  the  basement,  would  be 
included  in  the  description  of  stock  and  goods,  the  right  to 
use  meant  the  right  to  sell. 

But  we  can  not  adopt  this  view  and  attach  such  significance 
to  this  permission  to  "use  and  enjoy,"  where  so  much  of  the 
property  mortgaged  was  for  the  purpose  of  mere  use  in  the  car- 
rying on  of  the  mortgagor's  business,  and  especially  in  view 
of  the  provision  in  the  mortgage  that  it  should  be  forfeited  in 
case  of  the  sale  of  any  part  of  the  property  mortgaged.  The 
jury,  too,  might  have  considered  that  the  most  profitable  use 
of  the  wines  was  to  let  them  lie  and  improve  by  age.  We  can 
not  hold,  then,  that  this  mortgage,  on  its  face,  imports  a  per- 
mission to  the  mortgagor  to  make  sale  of  any  portion  of  the 
property  mortgaged  in  the  course  of  business. 

There  are  circumstances  attending  and  following  the  execu- 
tion of  the  morteraffe  wliich  tend  to  show  that  the  wines  men- 
tioned  in  the  mortgage  were  retailed  by  the  mortgagor  to  his 
customers,  but  no  direct  proof  was  adduced  that  any  of  these 
specific  wines  were  sold  or  retailed.  There  are,  also,  circum- 
stances tending  in  the  contrary  direction.  The  furniture  re- 
plevied  was  found  in  the  front  room  of  the  basement,  in  which 
room  the  saloon  was  kept ;  and  the  wines  in  the  rear,  in 
9— 6  1st  III. 
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what  is  called  the  cellar.  It  was  in  casks  and  barrels,  and 
some  bottled  wine.  There  was  a  lot  of  wine  there  besides 
what  was  replevied.  The  plaintiflF's  wine  was  all  on  one  side 
of  the  cellar,  with  her  brand  on  it.  On  the  other  side  of  the 
cellar  were  other  casks  of  wine  with  Ivutz's,  the  mortgagor's 
name,  on  them.  The  evidence  seems  to  establish  the  fact  that 
the  wines  which  were  taken  were  still  in  their  original  casks 
or  packages,  and  it  tends  to  show  they  had  not  been  drawn 
from. 

The  evidence  was  conflicting,  and  we  do  not  feel  prepared 
to  say  that  the  verdict  was  so  clearly  against  the  weight  of  the 
evidence  as  to  call  for  its  disturbance  on  that  ground.  The 
newly  discovered  testimony  was  but  cumulative,  and  pre- 
sented no  sufficient  ground  for  a  new  trial. 

The  instructions  seem  to  have  presented  to  the  jury  the 
law,  as  applicable  to  the  facts  of  the  case,  very  fully  and  cor- 
rectly. 

We  perceive  no  substantial  error,  either  in  giving,  refusing, 
or  modifying  instructions. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Chicago  &  Northwestern  Railroad  Co. 

V. 

Dennis  Ward. 


1.  Railroab — employee — negligence  of  company — liability  for  injvry. 
Where  a  railroad  company  are  in  the  habit  of  constantly  taking  damaged 
cars  from  one  station  to  another  for  repair,  and  a  person  is  employed  to 
couple  and  switch  such  cars,  and  while  so  engaged  he  is  injured  in  at- 
tempting to  couple  a  car  to  the  train,  by  reason  of  the  broken  condition  of 
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the  car:  Meld,  that  tlie  presumption  is  that  he  undertook  the  emphjyment 
subject  to  all  of  the  risks  incident  to  the  place,  and  that  this  was  one  of 
tlie  risks  he  expected  to  incur  when  he  accepted  the  employment. 

2.  Same — duty  of  company.  It  is  the  duty  of  a  railroad  company  to 
furnish  a  safe  road  and  safe  machiuerj^  and  on  failing  to  do  so  it  becomes 
liable  for  injmy  to  an  employee  therefrom  if  he  is  ignorant  of  the  defects, 
and  therefore  not  contracting  with  reference  to  them.  But  that  rule  does 
not  apply  where  the  employment  is  for  the  purpose  of  assisting  in  haul- 
ing machinery  that  is  defective,  and  the  employee  is  injured  when  a  de- 
fective car  is  on  the  way  to  the  proper  shops  for  repairs,  and  the  existence 
of  the  defect  implied  no  negligence  on  the  part  of  the  road. 

3.  Same — negligence.  If  it  had  appeared  clearly  that  it  was  the  custom 
of  the  company  to  mark  all  damaged  cars  before  sending  them  to  the  shop 
to  be  repaired,  and  that  the  marks  used  indicated  that  they  were  dam- 
aged, and  also  the  time,  manner  and  person  who  made  the  mark,  and  this 
duty  had  been  neglected,  and  the  employee  had  been  thereby  thrown  off 
his  guard  in  coupling  the  car,  then  a  diflferent  question  might  have  been 
presented. 

4.  Instruction — negligence.  An  instruction  which  informs  the  jury 
that  the  company  is  liable  if  the  employee  was  injured  whilst  in  the  care- 
ful discharge  of  his  duty,  by  a  car  being  out  of  repair  through  the  failure 
of  the  company  to  see  that  it  was  in  repair,  is  wrong,  as  the  car  was  being 
removed  to  the  proper  place  expressly  to  be  repaired,  and  the  employee 
was  in  the  discharge  of  the  duty  he  engaged  to  perform  in  coupling  it  for 
the  purpose. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Mr.  B.  C.  Cook,  for  the  appellant. 

Mr.  Emery  A.  Storrs,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

This  suit  was  brought  by  the  administrator  of  James  Ward, 
and  resulted  in  a  verdict  and  judgment  in  his  favor.  The 
record  shows  the  following  facts  : 

The  deceased  was  in  the  employ  of  the  railway  company  in 
the  capacity  of  car-coupler  and  switchman,  and  came  to  his 
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death  from  an  injury  received  while  coupling  cars  at  the  South 
Branch  station.  The  testimony  shows  the  brake  was  out  of 
order,  and  as  the  cars  came  together  which  the  deceased  was 
about  to  couple,  the  brake,  which  was  too  near  the  ground, 
probably  caught  his  foot  and  threw  him  upon  the  track.  The 
train  passed  over  him,  and  his  death  soon  folloAved. 

It  appears,  b}-  the  evidence,  that  the  company  was  in  the 
constant  practice  of  taking  damaged  cars  from  South  Branch 
junction  to  South  Branch  station  for  repairs.  Deceased  was 
employed  upon  a  train  running  twice  each  day  between  these 
two  points,  and  his  employment  required  him  to  assist  in  the 
management  of  damaged  cars.  The  risk  incidental  to  the 
occupation  was  voluntarily  assumed,  and  the  company  can  not 
be  made  liable  merely  upon  the  ground  that  the  car  was  not 
in  a  proper  condition  for  the  ordinary  uses  of  the  road. 

We  held,  in  the  case  of  The  Qiicago  & Noiihwestern  Railroad 
Co.  V.  Swett,  45  111.  198,  that  a  railway  corporation  must  fur- 
nish a  safe  road  and  safe  machinery,  and  if  it  fails  to  do  so, 
and  injury  results  therefrom  to -an  employee  ignorant  of  the 
defects,  and  therefore  not  contracting  in  reference  to  them,  he 
may  have  his  action  as  well  as  a  passenger.  But  that  princi- 
ple does  not  apply  to  the  present  case.  There  is  no  evidence 
tending  to  show  that  this  car  was  not  properly  constructed  in 
the  first  instance.  It  does  not  appear  how  the  machinery  con- 
nected with  the  brake  became  deranged,  but  only  that  the  car 
had  been  brought  in  from  the  western  portion  of  the  road  and 
was  on  its  way  to  the  proper  locality  for  repairs.  To  use  a 
car  with  damaged  machinery  upon  a  passenger  train  would, 
of  course,  be  extreme  carelessness ;  but  this  was  an  empty 
freight  car,  and  was  not  then  in  use  for  the  business  of  the 
road.  The  company  was  doing  with  this  car  the  most  proper 
thing  they  could  do,  namely  :  sending  it  to  the  usual  place  for 
repairs.  The  peril  incident  to  the  coupling  of  damaged  cars 
was  a  peril  to  which  the  deceased  knew  he  was  frequently 
exposed  by  tlie  very  nature  of  his  employment,  and  one  which 
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had  necessarily  to  be  incurred.  Its  existence  implied  no  neg- 
ligence whatever  upon  the  part  of  the  company. 

There  is  but  one  point  in  this  record  which  can  furnish  even 
ground  for  argument  in  behalf  of  the  plaintiff's  right  to  re- 
cover^  as  it  is  the  only  matter  in  regard  to  which  there  is  rea- 
son for  imputing  negligence  to  any  person.  There  is  some 
evidence  that  it  was  the  custom  of  the  company  to  mark  with 
chalk  the  cars  needing  repairs,  and  it  appears  this  was  not  so 
marked.  Perhaps  counsel  would  contend  that  the  deceased 
was  misled  by  the  absence  of  this  mark  and  therefore  under- 
took to  couple  the  damaged  'car  to  the  train  without  using  the 
degree  of  caution  he  would  have  used  if  aware  of  the  condi- 
tion of  the  car.  But  this  line  of  inquiry  was  not  followed  to 
any  extent,  and  the  case  was  evidently  not  submitted  to  the 
jury  upon  this  question.  There  is  no  testimony  as  to  where, 
when,  or  by  whom  the  car  should  have  been  marked,  or  what 
was  the  character  of  the  mark  usually  employed.  As  the 
record  now  stands,  admitting  there  was  negligence  in  not 
marking  the  car,  the  inference  is  that  it  was  the  negligence  of 
a  fellow  servant,  and  nothing  appears  to  exempt  the  case  from 
the  ordinary  rule  excusing  the  common  master  from  liability 
for  injuries  thus  produced. 

That  the  case  was  not  tried  upon  the  theory  that  the  com- 
pany was  chargeable  Avith  negligence  in  not  marking  the  car, 
is  also  evident,  from  the  fact  that  the  instructions  make  no 
allusion  to  this  matter.  The  only  one  given  for  the  plaintiff, 
statiug  what  the  jury  might  consider  a  ground  of  recovery, 
asserts,  in  substance,  that  the  defendant  would  be  liable  if  the 
deceased,  while  in  the  careful  discharge  of  his  duty,  was  in- 
jured in  consequence  of  a  car  being  out  of  repair  through 
the  failure  of  the  company  ''to  exercise  reasonable  and  ordi- 
nary care  in  watching  and  tending  such  car."  There  was  no 
evidence,  whatever,  showing  how  the  car  came  to  be  out  of 
repair,  and  for  this  reason  alone  the  instruction  would  be  ob- 
jectionable. A  still  more  forcible  objection,  however,  is, 
that  the  instruction   authorized  the  jui-y  to  find  their  verdict 
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upon  a  ground  which,  of  itself,  is  not,  for  the  reasons  already 
given,  sufficient  to  sustain  this  verdict,  when  we  take  into  con- 
sideration all  the  facts  of  the  present  case. 

Judgment  reversed. 


David  Eddie 

V. 

Edwakd  Eddie. 

1.  Plea  op  set-off — bill  of  particulars — waiver.  Where  a  plaintiff 
goes  to  trial  where  a  plea  of  set-off  has  been  filed,  but  no  bill  of  particu- 
lars is  furnished,  and  no  objection  is  made,  he  thereby  waives  a  bill  of 
particulars  and  can  not  rely  upon  such  omission  as  error. 

2.  'PRACTiCE^udgment.  Under  the  14th  and  19th  sections  of  the  prac- 
tice act,  where  there  is  a  plea  of  set-off,  and  the  proof  warrants  it,  the  jury 
may  find  a  verdict  against  the  plaintiff  and  the  court  may  render  a  judg- 
ment on  it. 

3.  Accounting — of  an  error  therein.  Where  there  is  a  question  whether 
parties  to  an  action  have  accounted  and  agreed  upon  a  balance  due,  it  is 
not  error  for  the  court,  when  the  evidence  warrants  it,  to  instruct  the 
jury  that,  if  any  error  was  committed  in  such  settlement,  accidental  or 
otherwise,  such  accounting  is  not  binding  upon  the  party  against  whom  it 
is  made. 

Appeal,  from  the  Circuit  Court  of  Winnebago  county;  the 
Hon.  William  Beown,  Judge,  presiding. 

Messrs.  Lathrop  &  Bailey,  for  the  appellant. 

Mr.  C.  M.  Brazee,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  urged  that  appellee  should  have  filed  a  bill  of  particu- 
lars with  his  plea  of  set-off.  If  desired,  appellant  should  have 
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asked  for,  and  obtained,  a  rule  on  appellee  to  file  a  bill  con- 
taining all  of  the  items  of  his  account,  Avith  dates,  amounts, 
and  in  form.  But  by  permitting  appellee  to  prove  his  account 
■without  taking  such  a  rule,  and  making  no  objection  to  the 
evidence,  for  that  reason  he  waived  the  statutory  requirement 
and  virtually  consented  that  the  evidence  should  be  given, 
and  he  can  not  now  raise  the  question  for  the  first  time  in 
this  court.  To  allow  it,  would  be  to  enforce  technicalities,  and 
disregard  the  conduct  of  parties  implying  a  waiver  or  consent, 
to  the  obstruction  of  justice  instead  of  its  promotion.  There 
is  no  force  in  this  objection. 

The  19th  section  of  the  practice  act  provides  that,  in  ac- 
tions of  contract,  the  defendant,  having  claims  against  the 
plaintiff,  may  plead  the  same,  or  give  notice  thereof  as  pro- 
vided by  the  14th  section  of  the  same  act,  under  the  general 
issue,  or  the  plea  of  payment,  and  so  much  thereof  as  shall  be 
proved  on  the  trial  shall  be  set  off  against  the  plaintiff^s  de- 
mand and  a  verdict  given  for  the  balance  due  ;  and  if  it  ap- 
pears that  the  plaintiff  is  indebted  to  the  defendant,  the  jury 
shall  find  a  verdict  for  the  defendant  and  certify  the  same  to 
the  court,  and  the  court  is  required  to  render  a  judgment  in 
favor  of  the  defendant  for  the  amount  so  found,  with  costs, 
upon  which  an  execution  may  issue.  It  is  necessary,  under 
the  general  issue  or  the  plea  of  payment,  that  the  notice  re- 
quired by  the  14th  section  should  be  filed  to  obtain  the  ben- 
efit of.  the  set-off  and  judgment,  but  when  the  demands  are 
specially  pleaded  the  judgment  may  be  rendered  under  the 
19th  section.  Appellee's  demands  were  pleaded  by  his  plea  of 
set-off,  and  that  brought  his  defense  under  that  section,  and 
if  it  was  proved  that  appellant  owed  him,  he  was  entitled  to  a 
judgment  under  that  plea. 

It  is  next  urged  that  the  court  below  erred  in  giving  this 
instruction : 

"The  court  instructs  the  jury  that  a  settlement  between  two 
Darties  is  a  mutual  accounting    between  them,  done  with  the 
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full  assent  and  knowledge  of  both  parties,  by  which  the  par- 
ties shall  arrive  at  some  definite  resnlt  as  to  the  amount  due 
from  one  to  the  other,  and  in  which  result  both  parties  agree 
as  to  such  amount  due.  And  if  the  jury  believe,  from  the  evi- 
dence, that  the  pretended  settlement,  claimed  by  the  plaintiff 
to  have  taken  place  in  March,  1868,  was  not  an  accounting  in 
which  both  parties  brought  forward  their  accounts  for  settle- 
ment, and  did  not  arrive  at  any  conclusion  to  which  both  par- 
ties agreed,  or  if  there  was  committed  any  error  in  such  set- 
tlement, accidental  or  otherwise,  on  the  part  of  the  plaintiff, 
then  such  accounting  and  pretended  settlement  is  not  binding 
upon  the  defendant." 

Exceptions  are  taken  to  the  last  clause,  but  we  fail  to  per- 
ceive that  it  is  erroneous.  No  one  will  contend  that,  if  an 
error  was  committed  in  settling  accounts  by  parties,  the  mis- 
take or  error  might  not  be  shown.  And  if  it  may  be,  and  is 
shown,  then  the  party  against  whom  the  error  was  committed 
is  not  bound  by  that  settlement  as  then  made.  This  instruc- 
tion only  announces  this  rule,  and  is  correct.  The  law  can 
never  sanction  such  wrong  as  to  bind  a  party  to  an  account- 
ing that  is  shown  to  be  unjust,  whether  the  error  in  the  ac- 
counting occurred  by  accident  or  design.  It  would  be  viola- 
tive of  every  principle  of  reason  and  justice. 

The  giving  of  the  other  instruction  for  appellee  was  proper. 
It  was  based  on  the  19th  section  of  the  practice  act,  and  told 
the  jury  if  they  found,  from  the  evidence,  that  the  plaintiff 
was  indebted  to  the  defendant,  they  would  so  find.  We  have 
seen  that,  on  sufficient  proof  under  the  plea  of  set-off,  such  a 
verdict  is  fully  warranted.  There  was  no  error  in  giving  this 
instruction. 

It  is  insisted  that  the  evidence  fails  to  sustain  the  verdict. 
When  it  is  carefully  examined  it  will  be  seen  that  it  is  con- 
flicting. Appellant  swears  that  there  was  a  settlement  of 
accounts  between  them,  and  the  amount  due  to  him  ascer- 
tained and  stated.     This,  appellee  positively  denies.    We  fail 
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to  find  that  the  evidence  shows  that  appellee  had  any  books 
or  papers  showing  his  account  against  appellant,  present, 
when  they  Looked  over  and  footed  up  the  account  of  the  lat- 
ter. Appellee  swears  "he  had  not,  and  all  seem  to  agree  that  a 
large  mistake  was  made  in  the  addition.  Appellant,  nor  any 
of  his  witnesses,  testify  that  appellee  admitted  that  he  owed 
appellant  the  amount  found  on  appellant's  account,  or  any 
other  amount.  From  all  of  appellant's  evidence,  it  appears 
rather  to  have  been  only  the  examination  and  footing  up  of 
appellant's  account,  and  not  a  settlement  of  accounts.  And 
the  settlement  |s  positively  denied  by  appellee.  But  if  his 
evidence  were  left  out  of  the  case,  all  of  the  evidence  pro- 
duced by  appellant  is  very  slight  that  any  settlement  was  ever 
made.  We  are  of  opinion  that  the  jury  were  warranted  in 
finding  there  was  no  settlement. 

As  to  a  portion  of  the  articles  claimed  to  have  been  sold  to 
appellee,  and  a  number  of  payments  made  to  appellant,  they 
contradict  each  other,  and  in  such  a  conflict  it  was  for  the 
jury  to  say  which  was  entitled  to  be  credited.  They  have 
found  that  question  in  favor  of  appellee,  and  Ave  think  the 
evidence    sustains    the  verdict,    and    the  judgment    must  be 

affirmed. 

Judgment  affirmed. 


Isaac  Means 


V. 

Marvin  A.  Lawrence  et  al. 

Instructions  sIkmiIcI  be  based  on  the  evidence. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 

Messrs.  Eustace,  Barge  &  Dixon,  for  the  appellant. 
Mr.  Ira  W.  Buell,  for  the  appellees. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  to  recover  damages  for  the 
breach  of  a  contract  to  accept  corn  purchased  by  appellees  for 
appellant. 

A  verdict  was  found  for  the  plaintiff  and  judgment  thereon 
rendered,  to  reverse  which  defendant  appeals. 

There  is  some  conflict  in  the  testimony  in  regard  to  the  pre- 
cise nature  of  the  contract,  and  with  whom  made.  We  infer, 
from  the  evidence,  that  appellant  never  intended  or  expected 
to  receive  any  corn  from  appellees.  He  expected  to  be  ben- 
efited by  a  rise  in  the  market  price  of  corn  during  the  year 
1869,  which  he  calculated,  from  the  unusual  cold  weather  at 
the  time  the  contract  is  alleged  to  have  been  made — July  26, 
1869 — would  be  much  enhanced  by  a  small  crop.  He  had  the 
whole  of  the  year  1869  in  which  to  perform  his  contract.  If 
the  market  price  on  the  31st  of  December,  1869,  was  above 
one  dollar  and  ten  cents,  for  which  he  bought,  he  would  be 
gainer ;  if  below,  he  would  lose  ;  no  corn  •actually  passing 
between  the  parties,  or  expected  to  pass. 

That  appellant  did  make  a  contract  with  appellees,  in  addi- 
tion to  the  oral  testimony  on  the  trial,  appears  from  his  letter 
of  September  18,  1869,  in  which  he  says  to  appellees  :  ''Yours 
received  and  contents  noted.  You  will  probably  recollect  the 
arrangement  I  made  with  you  when  I  bought  the  corn.  I  am 
in  just  the  same  circumstances  I  was  then.  When  the  time 
comes  to  settle,  I  am  ready.  If  there  is  anything  coming  to 
me  I  will  receive  it,  and  if  there  is  anything  against  me  I  will 
pay  it,  but  I  won't  pay  anything  now." 

This,  we  understand,  was  in  reply  to  a  demand  of  appellees 
that  he  should  put  up  a  margin  according  to  the  usage  in  such 
cases. 

In  this  letter  there  is  no  allusion  to  Eeinman  as  the  party 

*with  whom  appellant  contracted,  as  he  now  insists.     Had  he 

made   no  contract  with   appellees  to  hold  this  grain  for  him, 

would  he  not  have  said  so  in  this  letter  ?  It  was  not  the  grain 
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he  wanted,  but  it  was  the  advantage  of  the  market,  but  would 
not  pay  any  money  then,  as  margin,  to  keep  his  agents  safe, 
who  were,  themselves,  paying  it ;  but  on  settling  day,  Decem- 
ber 31st,  he  would  receive  what  was  coming  to  him  if  he  won, 
or  pay  if  he  lost. 

The  preponderance  of  the  testimony  is  with  appellees.  It 
tends  so  strongly  to  sustain  the  claim  set  up  in  their  declara- 
tion that  we  can  not  disturb  the  verdict. 

Exception  is  taken  to  the  right  of  the  court  to  give  the 
following  instruction  : 

"The  jury  are  instructed  that  if  they  believe,  from  the  evi- 
dence in  this  case,  that  the  plaintiffs  sold  five  thousand  bush- 
els No.  2  corn  to  the  defendant  on  the  26th  day  of  July,  1869, 
to  be  delivered  to  the  defendant  at  some  time  subsequent 
thereto,  and  during  said  year,  and  that  at  the  time  of  the 
making  of  such  contract,  or  sale,  the  plaintiffs  did  not  have 
said  five  thousand  bushels  of  corn,  but  intended  to  go  into  the 
market  and  buy  the  same,  such  facts,  if  the  jury  believe  from 
the  evidence  that  they  are  facts,  constitute  a  contract  that  can 
not  be  enforced,  and  one  on  which  the  plaintiffs  would  have 
no  right  to  recover." 

As  an  abstract  proposition  of  law  the  instruction  is  doubt- 
less correct,  but  it  is  not  based  upon  any  evidence  in  the 
cause.  The  pj:oof  shows  Lawrence,  one  of  the  appellees,  had 
purchased  the  quantity — -five  thousand  bushels — of  Reinman, 
and  reported  it  to  appellant  within  five  minutes  thereafter,  on 
regular  'change  in  the  afternoon,  and  appellant  was  then 
asked  to  put  up  a  margin,  which  he  declined  doing. 
-     There  is  no  question  made  about   the   amount  of  damages. 

Perceiving  no  error   in  the  record,  the  judgment   must  be 

affirmed. 

Judgment  affirmed. 
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Christoph  Bcehm  et  al. 

V. 

Ernst  Bcehm. 

'Pb.a.c'vic^— judgment  against  part,  only,  of  joint  defendants — construction 
of  act  0/1869.  Tlie  second  section  of  the  act  of  March  26,  1869,  amenda- 
tory of  the  practice  act,  which  provides  tliat,  in  suits  brought  against  sev- 
eral defendants,  vphere  the  plaintiff  fails  to  establish  his  case  against  one  or 
more  of  the  defendants,  the  plaintiff  shall,  notwithstanding,  have  judg- 
ment against  the  other  defendants,  applies  only  to  actions  on  written  con- 
tracts. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Bogees,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Ernst  Bcehm 
against  Christoph  Bcehm  and  twenty-one  others.  Declaration 
on  the  common  counts,  and  bill  of  particulars  as  follows  : 

Christoph  Boehm  et  al. 

To  Ernst  Bcehm,  Dr. 

To  services  as  preacher,  from  December  10,  1865,  to  December  10, 

1868,  $750  per  year $2,250  GO 

To  fuel,  groceries,  provisions,  and  feed  for  one  horse,  for  same 

time 1.500  00 

$3,750  00 
Contra. 

By  cash 560  00 

To  balance $3,190  00 

Default  entered  as  to  part  of  the  defendants,  and  cause  pro- 
ceeded to  trial.  At  the  close  of  the  plaintiifs  case,  no  evi- 
dence having  been  offered  to  sustain  the  action  against  three 
of  the  defendants,  the  plaintiff  asked  leave  to  dismiss  the  suit 
as  to  them.  To  this  the  defendants  objected,  and  asked  the 
court  to  instruct  the  jury  that,  if  the  plaintiff'  had  failed  to 
make  out  a  cause  of  action  against  any  or  either  of  the  de- 
fendants to  the  suit,  they  should  render  a  verdict  for  the  de- 
fendants. 


1871.]  BcEHM  et  al.  v.  Bcehm.  141 

Opinion  of  the  Court. 

T'he  court  refused  to  instruct  the  jury  as  requested,  but 
granted  plaintiff's  motion  to  dismiss,  and  the  case  proceeded 
to  a  verdict  and  judgment  against  all  the  defendants  except 
these  included  in  such  motion.  To  this  ruling  of  the  court 
the  defendants  duly  excepted,  and  they  bring  the  record  to 
this  court,  asking  a  reversal  of  the  judgment. 

Messrs.  Miller,  Frost  &  Lewis,  for  the  appellants. 
Mr.  H.  Barber,  Jr.,  for  the  appellee. 

Per  Curiam  :  The  only  question  presented  by  this  record 
is,  as  to  the  construction  of  the  2d  section  of  the  act  of  1869, 
amending  the  practice  act.     That  section  reads  as  follows  : 

''In  all  actions  brought  against  several  defendants,  when  the 
plaintiff  shall  fail  to  establish  his  case  against  any  one  or  more 
defendants,  who  shall  put  their  joint  liability  in  issue  by  proper 
pleading  as  now  required,  judgment  shall  be  given  in  favor  of 
such  defendant  or  defendants,  but  the  plaintiff  shall,  notwith- 
standing, be  entitled  to  judgment  against  such  other  defend- 
ant or  defendants  as  may  have  made  the  contract  sued  on  : 
Provided,  that  this  action  shall  only  apply  to  written  contracts, 
when  the  execution  of  the  instrument  sued  on  shall  be  put  in 
issue  by  plea  or  joleas." 

The  question  is,  whether  this  section  applies  to  verbal,  or 
only  to  written  contracts.  The  majority  of  the  court  are  of 
opinion  that  it  applies  only  to  written  contracts.  The  act  is, 
in  any  view,  drawn  in  a  very  careless  manner,  and  it  is  diffi- 
cult to  see  what,  on  any  construction,  is  the  object  of  the  jjro- 
viso,  since  the  law  could  necessarily  apply  to  suits  on  written 
contracts  only  where  the  execution  of  the  instrument  had  been 
put  in  issue  by  the  pleadings.  Th&  body  of  the  section,  how- 
ever, shows  that  it  was  intended  merely  as  an  amendment  of 
the  old  statute,  which  required  persons,  sued  as  partners,  or 
as  joint  makers  of  a  written  instrument,  to  put  the  partner- 
ship or  the  joint  liability  in  issue  by  a  plea  verified  by  affida- 
vit, if  they  wished  to  raise  this  question  on  the  trial.     Except 
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where  the  defendants  were  sued  as  partners,  this  act  applied 
only  to  suits  upon  Avritten  instruments,  and  the  act  under  con- 
sideration was  designed  merely  as  an  amendment  to  the  for- 
mer act  by  giving  the  plaintiff  a  right  to  a  judgment  against 
those  defendants  as  to  whom  he  could  prove  a  joint  liability, 
suffering  a  judgment  against  himself  as  to  the  others.  The 
act,  in  terms,  refers  to  cases  in  which  the  defendants  have  put 
their  joint  liability  in  issue  "by  proper  pleading  as  now  re- 
quired," that  is,  by  plea  verified  by  affidavit.  As  the  old  law 
had  no  application  to  suits  upon  parol  contracts,  except  in 
suits  against  partners,  we  must  hold  that  this  has  none. 
The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  Weckler 


The  City  of  Chicago. 

1.  Streets  and  alleys.  Where  an  ordinance  required  tlie  widening 
of  an  alley  running  north  and  south  through  a  block,  and  the  opening  of 
a  new  alley  running  east  and  west  through  the  same  block,  and  also  the 
condemnation  of  two  triangular  pieces  of  land  at  the  intersection  of  these 
alleys  for  the  purpose  of  improving  the  ingress  and  egress  to  and  from  the 
alleys :  Hdd,  that  these  were  separate  and  distinct  improvements,  and 
could  not  be  united  in  one  proceeding;  that  in  assessing  benefits,  property 
owners  would  be  liable  to  assessments  that  they  would  not  if  the  improve- 
ment were  made  by  separate  proceedings. 

2.  Same.  The  charter  of  the  city  of  Chicago  has  not  conferred  power 
to  combine  two  or  more  such  improvements  in  one  proceeding,  and  as  it 
would  be  liable  to  abuse,  if  not  impossible  of  fair  execution,  it  can  not  be 
done. 

3.  Eminent  domain — its  exercise.  The  charter  of  the  city  requires  the 
commissioners,  in  making  an  assessment,  to  determine  and  appraise  to  the 
owner  the  value  of  the  real  estate  appropriated  for  the  improvement  and 
the  injury  arising  to  him  from  the  condemnation,  which  shall  be  awarded 
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to  such  owner  as  damages  after  deducting  therefrom  any  benefits  he  may 
derive  from  the  improvement :  ^Teld,  that  this  provision  of  the  charter 
limits  tlie  assessment  of  benefits  derived  from  the  improvement  for  wliich 
the  real  estate  is  condemned,  and  impliedly  for-bids  the  assessment  of  ben- 
efits derived  from  other  improvements. 

4.  Same — benefits.  Where  a  person's  property  is  condemned  for  the 
opening  of  an  alley  running  east  and  west  through  a  block,  he  should  not 
be  charged  for  benefits  he  might  derive  by  widening  an  alley  running 
north  and  south  through  the  same  block.  The  benefits  must  arise  from  the 
improvement  for  which  the  real  estate  is  taken. 

5.  Eminent  domain — constitution.  The  constitution  declares  that  no 
man's  propertj^  shall  be  taken  or  applied  to  public  use  without  just  com- 
pensation being  made  to  him :  Held,  this  compensation  must  be  pecuniary 
in  its  character  because  it  is  in  the  nature  of  a  compulsory  purchase.  Stat- 
utes authorizing  municipal  bodies  to  exercise  the  right  of  eminent  do- 
main, must  be  strictly  construed. 

Appeal,  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaey,  Judge,  presiding. 

Mr.  D.  L.  Shoeey,  for  the  appellant. 
Mr.  M.  F.  TuLEY,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  •  opinion  of  the 
Court : 

The  counsel  for  appellant  has  filed  in  this  case  a  very  con- 
cise, forcible  and  exhaustive  argument,  to  show  that  the  stat- 
ute under  which  application  for  judgment  was  made  by  the 
collector  of  the  city  of  Chicago,  had  been  abrogated  by  sec- 
tion 9  article  4  of  the  new  constitution.  As  the  court  has 
already  decided  that  question  in  other  cases  in  accordance 
with  the  views  presented,  we  do  not  deem  it  necessary  to  re- 
state them  here.     The  point  is  fatal  to  the  judgment. 

The  printer's  certificate  of  publication  of  the  notice  for  the 
meeting  of  commissioners  to  determine  damages  and  benefits, 
is  in  the  exact  form  as  in  the  cases  of  Rue  v.  Oity  of  Chicago^ 
57  111.  435,  and  Rich  v.  Gty  of  Chicago,  59  111.  286,  where  it 
was  held  fatally  defective. 
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The  1st  section  of  the  ordinance  upon  which  these  proceed- 
ings rest,  is  as  follows  : 

^'Section  1st — That  the  ten-foot  alley  running  north  and 
south  through  block  4,  original  town  of  Chicago,  from  Kinzio 
street  to  North  Water  street,  is  hereby  ordered  widened  to 
the  width  of  twenty  feet,  taking  therefor  the  west  ten  feet 
of  lot  6  in  block  4,  original  town  of  Chicago  ;  and  also  that 
an  alle;j^  sixteen  feet  wide  be,  and  is  hereby  ordered  opened, 
running  east  and  west  in  said  block  4,  original  town  of  Chi- 
cago, from  North  LaSalle  street  west  to  intersect  with  said 
alley  running  north  and  south  through  said  block  4,  as  wi- 
dened, the  western  terminus  of  said  alley  running  east  and 
west  to  be  midway  between  North  Water  street  and  Kinzie 
street,  and  the  north  line  at  the  eastern  terminus  thereof  to  be 
eighty  feet  south  of  the  south  line  of  Kinzie  ;  and  also  that 
two  triangular  pieces  of  land,  each  five  feet  long  north  and 
south,  and  five  feet  wide  east  and  west,  be,  and  are  hereby  or- 
dered condemned,  for  the  purpose  of  improving  the  ingress 
and  egress  to  and  from  the  alleys  in  said  block  4,  original 
town  of  Chicago,  one  of  said  pieces  of  land  to  be  taken  from 
the  southwest  corner  of  the  north  72  87-100  feet  of  lot  6,  and 
one  from  the  northwest  corner  of  the  south  72  87-100  feet  of 
lot  6,  all  in  block  4,  original  town  of  Chicago,  in  accordance 
with  the  plan  hereto  annexed." 

This  ordinance  combines,  in  one  proceeding,  two  improve- 
ments treated  as  one. 

The  2d  section  orders  that  an  "appraisal  of  the  damages 
and  recompense  due  to  the  owners  of  the  real  estate  necessary 
to  be_  taken  for  said  improvement,  be  forthwith  made,  and  its 
total  damages  and  exjjenses  be  ascertained." 

The  3d  section  directs  that  the  sum  of  ^10,065.82  be  as- 
sessed by  the  commissioners  upon  the  real  estate  deemed  by 
them  specially  benefited  by  the  improvement. 

The  assessment  is  made  as  an  entirety  for  the  purpose  of 
defraying  the  cost  and  expense  of  the  improvements,  regard- 
ing them  not  as  distinct,  but  as  one  ;  and  there  is  nothing  in 
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the  proceedings  from  which  it  can  be  ascertained  what  por- 
tion of  the  alleged  benefits  was  assessed  against  the  lots  in 
this  block  for  one  or  the  other  specified  alleys,  or  for  widen- 
ing the  entrance,  but  all  are  combined  as  an  entirety. 

The  counsel  for  appellant  maintains  that  these  alleys  inter- 
secting each  other  at  right  angles,  though  in  the  same  block,, 
are  distinct  improvements,  and  that,  in  order  fairly  to  apply 
the  principles  which  should  govern,  it  was  indispensable  that 
they  should  be  kept  separate.  The  counsel  for  the  corpora- 
tion .says  that,  as  the  alleys  are  in  the  same  block  and  are  con- 
nected together,  no  good  reason  can  be  perceived  why  property 
owners  should  be  subjected  to  the  double  expense  which 
would  be  occasioned  by  two  assessments ;  that,  while  the  city 
can  not  make  two  entirely  disconnected  improvements  in  one 
assessment,  it  can  include  in  one  assessment  the  improvements 
contained  in  this  one,  and  there  is  such  a  connection  between 
them  that  the  benefits  derived  from  each,  if  separate,  are 
common  to  all  and  from  all  when  they  are  made  as  one  im- 
provement. 

This  is  the  length  and  the  breadth  of  the  argument  on  be- 
half of  appellee  in  answer  to  the  objection  of  the  opposite 
counsel. 

The  court  can  see  by  the  ordinance  and  the  plan  referred  to 
in  it,  that  the  west  end  of  the  east  and  west  alley,  to  be  opened 
sixteen  feet  wide  from  North  LaSalle,  does  intersect  with  the 
north  and  south  alley  ordered  to  be  widened,  and  so  far  as 
that  intersection  is  concerned  there  is  a  connection,  as  there 
would  be  in  the  case  of- streets  which  thus  intersected,  or  one 
crossed  the  other.  But  whether,  from  this  fact  of  intersec- 
tion, the  benefits  derived  from  each,  if  separate,  are  common 
to  all  and  from  all  when  made  as  one  improvement,  as  claimed 
by  counsel  for  appellee,  is  more  than  this  court  can  judicially 
know.  There  is  no  evidence  on  the  subject.  It  rests  wholly 
on  presumption  or  assertion.  That  they  are  two  different 
alleys,  is  as  apparent  as  that  North  LaSalle  street  and  Kinzie 
10— 6  1st  III. 
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street  are  two  different  streets,  although  they  intersect  each 
other. 

It  is  very  obvious  that  the  charter  does  not  contemplate  the 
joining  of  several  streets  or  alleys  in  one  proceeding  to  open 
or  widen.  "Whenever  the  board  of  public  works  shall  rec- 
ommend the  opening,  straightening,  widening,  or  extending  of 
any  street,  lane,  alley  or  highway,  in  said  city,  *  ^''  they 
shall  furnish  to  the  common  council  a  plan  or  profile  of  the 
contemplated  imp7-ovement,"  etc.  Sec.  4,  chap.  7.  So  it  is  ex- 
pressed, in  the  singular,  in  the  5th  section:  "Whenever  any 
order  is  passed  by  the  common  council  by  virtue  hereof,  for 
the  making  of  any  public  improvement  mentioned,  etc.,  which 
shall  require  the  appropriation  or  condemnation  of  any  land 
or  real  estate,  the  commissioners,  etc.,  shall  forthwith  proceed 
to  ascertain  and  assess  the  damages  and  recompense  due  to 
the  owners  of  such  lands  respectively,  and  at  the  same  time  to 
determine  what  real  estate  will  be  benefited  by  such  improve- 
ment,'' etc. 

By  the  6th  section  they  are  required  to  be  sworn,  before 
making  the  assessment,  to  give  six  days'  notice  of  the  time  and 
place  of  their  meeting  for  the  purpose  of  making  the  assess- 
ment, in  which  notice  they  must  specify  what  the  assessment 
is  to  be  for,  and  describe  the  land  to  be  condemned.  The 
meeting  of  the  commissioners  must  be  in  a  public  place  in  the 
city,  to  be  specified  in  the  notice,  and  all  parties  interested  in 
such  assessment  shall  have  the  right  to  be  heard  in  person  or 
by  counsel.  The  commissioners  shall  view  the  premises  to  be 
condemned,  -and  receive  any  legal  evidence  that  may  be 
offered  for  the  purpose  of  proving  the  true  value  thereof,  or 
the  damages  that  will  be  sustained,  or  benefit  conferred,  by 
reason  of  the  contemplated  improvement. 

By  the  7th  section,  "the  commissioners,  in  making  said 
assessment,  shall  determine  and  appraise  to  the  owner  or  own- 
ers the  value  of  the  real  estate  appropriated  for  the  improvement, 
and  the  injury  arising  to  them  respectively  from  the  condemnation 
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thereof,  which  shall  be  awarded  to  such  owners  as  damages, 
after  making  due  allowance  therefrom  for  any  benefit  which 
such  oivners  may  respectively  derive  from  such  improvement.'^ 

This  section  we  regard  as  conclusive  of  the  question,  for, 
when  it  declares  the  authority  to  make  a  due  allowance  from 
the  damages  ascertained  for  any  benefits  which  such  owners 
may  respectively  derive  from  such  improvement,  it  means  ben- 
efits derived  from  the  improvement  for  which  the  real  estate 
was  appropriated,  and  impliedly  forbids  the  allowance  or  ap- 
plication of  benefits  derived  from  other  improvements.  When 
the  north  and  south  alley  was  ordered  to  be  widened  ten  feet, 
the  land  requisite  for  that  purpose,  when  taken,  was  appropri- 
ated for  the  improvement  of  widening  that  alley.  The  land 
taken  to  widen  that  alley  was  not  appropriated  for  the  im- 
provement of  opening  a  new  alley  sixteen  feet  wide  and  run- 
ning east  and  west.  When  the  amount  of  damages  was  found 
in  favor  of  a  party  whose  land  was  appropriated  for  widening 
the  north  and  south  alley,  such  damages  were  subject  to  no 
diminution  for  benefits  except  such  as  were  derived  from  the 
improvement  for  which  that  party's  land  was  appropriated,  and 
it  would  have  been  a  violation  of  the  principle  of  the  7th  sec- 
tion above  quoted  to  diminish  such  damages  by  supposed  ben- 
efits derived  from  the  other  improvement  of  opening  the  new 
east  and  west  alley;  and,  for  the  same  reason,  damages  for  the 
value  of  land  appropriated  for  opening  the  east  and  west  al- 
ley, could  not  be  lawfully  diminished  by  either  theoretical  or 
actual  benefits  derived  from  widening  the  north  and  south 
alley,  simply  because  widening  the  latter  alley  is  not  the  im- 
provement for  which  the  lands  taken  to  ojien  the  former 
were  appropriated. 

The  constitution  declares  that  no  man's  property  shall  be 
taken  or  applied  to  public  use  without  just  compensation 
being  made  to  him.  "This  compensation  must  be  pecuniary 
in  its  character  because  it  is  in  the  nature  of  a  payment  for  a 
compulsory  purchase."     The   effect  of  the   right  of  emineni 
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domain  against  the  individual  amounts  to  nothing  more  than 
a  power  to  oblige  him  to  sell  and  convey  when  the  public 
necessities  require  it.  Cooley's  Const.  Lim.  559,  note  4,  and 
cases  there  cited. 

This  view  is  not  presented  for  the  purpose  of  assailing  the 
constitutionality  of  the  statute  and  holding  it  invalid.  AVe 
discussed  that  subject  at  length  in  the  case  of  Bich  v.  Citij  of 
Chicago,  supra,  and  although  a  majority  of  the  court  doubted 
the  constitutionality  of  the  charter  respecting  condemnation 
of  lands,  yet,  upon  the  principle  of  stare  decisis,  we  decided 
to  enforce  it.  The  character  of  the  provision  now  in  question 
is  compared  with  the  fair  requirements  of  the  constitution, 
with  the  view  of  determining  whether  that  provision  of  the 
statute  ought  to  receive  a  liberal  construction  or  a  strict  one. 
We  are  constrained  to  say  that,  as  it  is  hardly  to  be  tolerated 
even  \vhen  strictly  construed,  it  ought  not  to  be  extended  one 
iota  by  construction.  If  these  two  alleys  can  be  included  in 
one  proceeding,  and  the  value  of  lands  taken  for  one  be  com- 
pensated by  benefits  derived  from  the  other,  because  one  alley 
intersects  the  other,  where  will  be  the  limit? 

If  this  proceeding  be  held  valid  and  the  precedent  estab- 
lished, what  will  hinder  the  board  of  public  works  from  uni- 
ting numerous  improvements  in  one  proceeding  requiring  the 
condemnation  of  land,  and  justify  it  on  the  ground  that  the 
streets  intersect  and  the  improvements  confer  a  common  ben- 
efit upon  the  entire  area  of  their  locality? 

If  the  ordinance  in  question,  so  far  as  it  goes,  is  valid  on 
the  ground  that  these  different  alleys  intersect,  and  are  in  a 
certain  area  called  a  block,  then  why  not  go  farther,  and  for 
the  same  reasons,  add  the  widening  of  North  LaSalle  and  of 
Kinzie  streets  by  condemning  a  portion  of  this  block  upon 
the  east  for  LaSalle,  and  upon  the  north  for  Kinzie,  in  the 
same  ordinance  for  the  alleys,  and  make  an  entirety  of  them 
all  as  one  improvement? 
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To  allow  such  a  proceeding  is  to  sanction  practical  confis- 
cation under  color  of  exercising  the  right  of  eminent  domain. 
If  a  man's  property  were  taken  in  such  a  proceeding  for  wi- 
dening North  LaSalle  street,  the  valuation  and  damages  ascer- 
tained, then,  after  a  fair  allowance  of  all  the  benefits  derived 
from  the  widening  of  that  street  which  would  be  the  improve- 
ment for  which  his  land  was  appropriated,  he  still  might  have 
a  balance  due  him  in  money  of  perhaps  half  the  valuation. 
But  instead  of  setting  down  that  balance  payable  in  money, 
the  commissioners  combine  the  benefits  supposed  to  be  derived 
from  widening  the  north  and  south  alley,  for  widening  Kin- 
zie  street,  for  opening  the  east  and  west  alley,  and  the  money 
balance  is  not  only  swept  away  but  his  remaining  property 
subject  to  a  heavy  charge  in  addition.  It  is  apparent  that 
such  a  proceeding  is  just  as  much  against  the  spirit  and  in- 
tention of  the  statute  as  if  the  compensation  found  to  be  justly 
due  to  an  individual,  whose  land  is  taken  for  a  street  or  alley, 
were  adjudged  to  have  been  received  in  benefits  derived  from 
the  general  improvement  and  growth  of  the  city. 

And,  besides,  if  several  improvements  may  be  thus  joined 
in  one  proceeding,  on  the  theory  that  the  streets  intersect  and 
the  benefits  are  common  to  all,  property  owners,  Whose  land 
was  not  taken  but  was  subject  to  be  assessed,  would,  in  all 
cases  where  their  means  were  limited,  be  overwhelmed  by  the 
weight  of  the  burden  and  be  compelled  to  submit  to  a  forced 
sale  of  their  property  without  hope  of  redemption. 

We  have  examined  the  charter  and  its  amendments  with  all 
the  care  M'hich  the  importance  of  this  question  demands,  and 
have  found  no  provision  nor  been  referred  to  any  which  gives 
any  color  of  support  to  this  proceeding. 

Section  8,  Gary's  Laws,  179,  authorizes  the  board  to  com- 
prise two  or  more  notices  which  are  required  to  be  published, 
in  one  advertisement,  and  this  authority  is  carefully  guarded 
by  a  proviso.  Why  so  particular  in  this  instance,  if  the  char- 
ter contemplated  the  uniting  of  several  improvements  in  one 
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proceeding  ?  Such  a  joinder  renders  the  application  of  the 
statutory  principle,  respecting  the  allowance  of  benefits,  im- 
practicable. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Malcolm  McNeil 

V. 

The  Chicago  City  Railway  Co. 

1.  Charter — contract.  Where  the  charter  of  a  horse  railway  company 
authorized  them  to  build  a  single  or  double  track  railway  over  anj^  streets 
in  the  city  of  Chicago,  as  had  been  or  should  be  authorized  by  the  com- 
mon couucil,  and  full  permission  was  given  hy  ordinance  to  \&y  a  track,  in 
which  a  time  was  fixed  for  its  completion,  and  a  forfeiture  was  provided  for 
in  case  of  non-completion,  and  before  the  expiration  of  the  time  the  ordi- 
nance was  amended  and  the  time  extended  for  the  period  often  years: 
Held,  that  the  operation  of  this  latter  ordinance  was  to  extend  the  time  for 
ten  years  after  the  expiration  of  the  time  fixed  b}^  the  previous  ordi- 
nance. 

2.  Acceptance  op  the  terms  of  the  ordinance.  After  this  latter 
ordinance  was  adopted,  the  companj-  passed  a  resolution  adopting  the  terms 
of  the  ordinance  on  the  condition  of  the  repeal  of  certain  other  ordinances, 
and  agreed  to  a  postponement  of  laj^ing  the  track  for  tlie  time  mentioned. 
Subsequently,  the  common  council  accepted  the  proposition  contained  in 
the  resolution,  reciting  that  the  company  had  obligated  itself  to  postpone 
the  laying  of  the  track  for  the  period  of  ten  years,  and  the  amendatorj^  or- 
dinance was  affirmed:  JZeZc?,  this  did  not  constitute  an  abandonment  of 
the  right  to  build  by  the  company,  but  merely  a  postponement  of  the  right. 

3.  Contract.  The  effect  of  this  contract  was  to  extend  the  time  ten 
years  longer,  and  the  period  of  the  delay  began  to  run  from  the  date  of 
the  ordinance  accepting  the  proposition  contained  in  the  resolution,  and 
will  end  ten  years  from  that  date.  The  ten  years  extended  time  must  be 
added  to  the  original  time  given  for  laying  the  track. 

Appeal  from  the  Circuit  Court  of  Cook  county. 


1871.]        McNeil  v.  Chicago  City  Railway  Co.  151 

Statement  of  tlic  case. 

This  was  a  suit  in  equity,  brought  by  appellant,  in  the  cir- 
cuit court  of  Cook  county,  against  appellees,  to  restrain  them 
from  constructing  a  railway  track  on  South  Clark  street,  be- 
tween Randolph  and  Polk  streets,  upon  the  ground  that,  at 
the  time  they  were  proceeding  to  lay  their  track,  to  wit,  on  the 
20th  of  July,  1870,  the  company  had  no  right  to  construct  a 
track  on  that  s'treet.  The  charter  of  the  railway  company 
authorizes  them  to  construct  tracks  on  the  streets  in  the  city  of 
Chicago,  by  permission  of  the  common  council  had  and  ob- 
tained. 

On  the  23d  of  May,  1859,  the  common  council,  by  ordi- 
nance, gave  permission  to  the  company  to  lay  a  single  or  double 
track  in  certain  streets  in  the  south  and  west  divisions  of  the 
city,  among  which  was  the  portion  of  South  Clark  street  that 
they  are  sought  to  be  restrained  from  building.  The  ordi- 
nance, however,  required  the  railway  to  be  completed  within 
eighteen  months. 

In  February,  1860,  the  original  ordinance  was  amended  so 
as  to  extend  the  time  for  constructing  the  railway  in  Clark 
street,  for  ten  years  beyond  the  time  first  named.  After  the 
adoption  of  this  amendatory  ordinance,  and  in  the  same  month, 
the  company  accepted  the  terms  of  the  amendatory  ordinance 
upon  the  condition  of  a  repeal  by  the  common  council  of  sec- 
tions nine  and  twelve  of  the  first  ordinance. 

On  the  9th  of  March,  1860,  the  common  council  passed  an 
ordinance  accepting  the  proposition,  as  follows:  "That  the 
resolution  of  the  Chicago  Railway  Company  passed  on  the 
18th  day  of  February,  1860,  tendered  to  this  body,  to  which 
reference  is  hereby  made,  whereby  the  said  company  obligates 
itself  to  postpone  the  laying  down  of  its  track  on  South  Clark 
street  for  and  during  the  period  of  ten  years,  be,  and  the  same 
is  hereby,  and  the  said  amendatory  ordinance  therein  men- 
tioned, affirmed." 

Complainant  contends  that  the  amendatory  ordinance,  reso- 
lution and  acceptance  constitute  an  abandonment  and  sur- 
render by  the  company  of  all  rights  and  privileges  as  to  South 
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Clark  street,  between  the  points  named.  The  company  deny 
this  proposition,  and  insist  that  it  was  but  an  extension  of  the 
time  within  which  to  construct  their  track,  from  the  9th  of 
March,  1860,  till  the  9th  of  March,  1870. 

The  cause  was  tried  on  the  bill,  amended  bill,  the  cross  bill, 
answers  and  replications,  and  stipulation  as  to  particular  facts 
in  reference  to  the  company  not  having  constructed  railways 
in  certain  streets  in  the  city. 

On  a  hearing  below,  the  court  rendered  a  decree  dismissing 
the  bill,  from  which  complainant  prosecuted  this  appeal. 

Messrs.  Hoyne,  Hoeton  &  Hoyne,  and  Mr.  Feancis  Ad- 
ams, for  the  appellant. 

Messrs.  Hitchcock,  Dupee  &  Evarts,  for  the  appellee. 
Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

» 

This  bill  was  filed  to  enjoin  and  restrain  the  railway  com- 
pany from  constructing  its  track  on  South  Clark  street,  be- 
tween Randolph  and  Polk  streets,  in  the  city  of  Chicago. 

The  question  is  one  as  to  the  right  of  the  company,  and  this 
must  be  determined  by  a  construction  of  the  ordinances  of  the 
common  council  of  the  city,  and  the  resolution  of  acceptance 
on  the  part  of  the  company. 

The  charter  of  the  company  conferred  the  right  to  construct, 
maintain  and  operate  a  single  or  double  track  railway  in  and 
over  such  streets  in  the  city  of  Chicago  as  had  been  or  should 
be  authorized  by  the  common  council. 

Full  permission  was  given,  by  ordinance,  to  lay  the  track, 
in  the  bill  mentioned.     Gary's  Ordinances,  sec.  2,  401. 

A  time  for  the  completion  of  the  railway  was  fixed  in  sec- 
tion three  of  the  same  ordinance,  and  by  section  nine  a  for- 
feiture was  provided  for  non-completion  within  the  time  sjDeci- 
fied. 

Before  the  exjiiration  of  the  time,  these  ordinances  were 
amended,  and  the  time  for  the  construction  of  the  track  on 
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Clark  street  was  "  extended  for  the  period  of  ten  years  *  * 
beyond  the  time"  mentioned  in  the  amended  ordinance. 
Gary's  Ordinances,  404. 

This  amendatory  ordinance  must  be  construed  as  extending 
the  time  for  completion  for  ten  years  after  the  expiration  of 
the  time  fixed  in  the  first  ordinance.  No  other  meaning  can 
properly  be  given  to  it.  The  language  is,  to  extend  the  period 
ten  years  "beyond  the  time  mentioned  in  said  (the  amended) 
ordinance." 

The  railway  company,  by  resolution,  accepted  the  provis- 
ions of  the  last  mentioned  ordinance  on  condition  of  a  repeal 
of  certain  other  ordinances,  and  agreed  to  a  postponement  of 
laying  its  track  during  the  time  therein  mentioned. 

In  March  following  the  adoption  of  the  resolution,  the 
common  council  accepted  it  by  ordinance,  reciting  that  the 
company  had  obligated  itself ''to  postpone  the  laying  down 
of  its  track  ^  ^  ^  foP  ^nd  during  the  period  of  ten 
years,"  and  the  amendatory  ordinance  was  affirmed.  Gary's 
Ordinances,  405. 

If  this  contract  did  not  constitute  an  abandonment  or  sur- 
render of  the  power  or  privilege  granted  by  the  common  coun- 
cil on  the  23d  of  May,  1859,  then  the  company  had  eleven 
years  and  six  months  in  which  to  construct  its  railway.  This 
time  would  expire  on  the  23d  of  November,  1870. 

If  the  company  had  intended  to  surrender  its  rights,  there 
would  have  been  no  necessity  for  the  circumlocution  used,  but 
it  would  have  said  so  in  plain  and  unequivocal  language. 
It  should  not  be  deprived  of  a  valuable  right  by  doubtful  con- 
struction. 

The  ordinances  and  resolution  must  all  be  viewed  together; 
effect  must  be  given  to  each,  and  thus  the  meaning  of  the 
whole  ascertained. 

It  is  contended  by  the  complainant  that,  by  the  resolution, 
and  acceptance  thereof,  the  company  agreed  not  to  lay  its 
track  on  South  Clark  until  November,  1870,  and  that  this 
agreement  constituted  a  surrender  of  its  privileges  granted  by 
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the  original  ordinance.  The  case  may  be  stated  thus:  A  right 
was  granted  to  the  company,  to  be  exercised  within  a  limited 
time.  Before  the  expiration  of  the  time,  it  is  extended,  with- 
out condition.  The  extension  is  accepted  upon  the  terms 
offered,  and,  in  consideration  thereof,  and  of  the  repeal  of  cer- 
tain ordinances,  the  company  agrees  to  postpone  the  exercise 
of  the  right  for  the  extended  time.  The  other  party  repeals 
the  ordinances  and  assents  to  the  conditional  acceptance.  The 
contract  thus  completed  was  not  an  abandonment,  but  merely 
a  postponement  of  the  right. 

What  delay  was  the  result  of  the  arrangement  between  the 
city  and  the  company  ?  The  common  council  gave  ten  years 
longer  time,  to  which  the  company  assented,  upon  conditions. 
They  were  agreed  to  by  the  common  council,  and  the  first  pro- 
posal affirmed.  The  ordinance  of  March  9th  in  no  sense 
changed  the  amendatory  ordinance  of  February  13th,  but  re- 
affirmed it,  and  complied  with  the  conditions  and  repealed  the 
ordinances.  The  contract  was  then  completed,  and  the  agree- 
ment to  delay  the  laying  the  track  for  ten  years  was  the  chief 
result.  When  did  this  period  begin,  and  when  did  it  end? 
It  did  not  commence  at  the  date  of  the  amendatory  ordinance. 
That  was  only  a  grant  of  time,  not  binding  upon  the  company 
until  acceded  to  by  it.  The  resolution  was  only  a  conditional 
acceptance,  and  not  until  the  ordinance  of  March  9th  was 
there  a  compliance  with  the  conditions.  Then  the  agreement 
was  consummated  between  the  parties.  The  period  of  ten 
years  then  began  to  run,  and  expired  within  ten  years  there- 
after. 

By  a  consideration  of  the  ordinances  and  resolution,  we  are 
of  opinion  that  ten  years  of  extended  time  should  be  added  to 
the  original  time  giyen  for  laying  the  track;  that  the  agree- 
ment of  the  company  was  merely  to  delay  for  ten  years  from 
the  time  of  extension,  and  that  it  had  the  residue  of  the  eleven 
years  and  six  months  from  the  first  grant  of  the  right  in  which 
to  lay  the  track  of  its  railway. 
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The  same  construction  substantially  has  been  given  to  this 
contract  by  the  city  of  Chicago,  one  of  the  parties,  by  an  or- 
dinance adopted  on  the  21st  of  November,  1870,  and  the  time 
was  again  extended. 

The  decree  of  the  court  is  affirmed. 

Decree  affirmed. 


The  City  of  Rockford 

V. 

Isaac  Hildebrand. 

1.  Cities — sidewalks — repairing.  It  is  a  duty  resting  on  cities  to  keep 
their  streets  and  sidewalks  in  a  safe  condition  for  persons  passing  along 
and  over  them,  but  they  are  not  bound  to  keep  them  absolutely  safe  so  as 
to  preclude  the  possibility  of  accident  or  injury,  but  they  are  bound  to 
exercise  ordinary  care  and  diligence  to  keep  them  reasonably  safe. 

2.  Same — ordinances  as  evidence.  It  is  not  error  to  admit  the  ordi- 
nances of  a  city  when  it  is  sued  for  injury  resulting  from  neglect  in  keep- 
ing the  sidewalks  in  a  safe  condition,  Avhen  they  tend  to  show  the  city  has 
control  thereof  and  had  taken  the' streets  under  its  cognizance.  Such  ordi- 
nances are  relevant  to  the  issue  and  therefore  proper  evidence,  and  if 
likely  to  mislead,  the  defendant  should  ask  instructions  to  obviate  such 
tendency  and  confine  the  evidence  to  its  legitimate  purpose. 

3.  Same — proof  of  ordinances.  Where  the  mayor  of  the  city  testified 
that  the  book  from  whicli  ordinances  were  read,  marked  "City  Records," 
was  the  original  record  of  the  city  wherein  was  recorded  all  city  ordi- 
nances; that  it  was  kept  in  the  office  occupied  by  the  city  clerlt  and  liim- 
self,  and  he  liad  access  to  it :  Held,  the  ordinances  were  sufficiently  proved 
to  permit  them  to  be  read  in  evidence,  without  proof  of  their  publication. 

4.  Witness — opinion  of  inadmissible.  Wliere  a  witness  had  stated  tliat 
there  was  a  thin  coating  of  ice  throughout  the  city,  his  opinion  as  to 
whether  it  increased  the  difficulty  of  passing  over  the  sidewalks  was  in- 
admissible, as  it  was  for  the  jury  to  draw  conclusions  on  that  question 
from  the  evidence  before  them  without  tlie  aid  of  the  witness. 

5.  Sidewalks — out  of  repair — notice.  Where  a  sidewalk  liad  been  iu 
the  condition  it  was  when  the  accident  occurred,  for  one  j-ear  and  nine 
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months,  it  was  not  such  error  in  the  court  in  giving  an  instruction  that,  if 
the  jury  believed  the  sidewalk  had  been  in  an  unsafe  condition  an  unrea- 
sonable length  of  time,  as  would  reverse,  although  it  omitted  a  requirement 
that  they  should  find  the  city  had  notice  of  its  condition.  Notice,  actual 
or, constructive,  will  be  implied. 

6.  Instructions.  Where  the  evidence  showed  that  the  party  injured 
was,  at  the  time,  walking  as  he  usually  did,  it  is  not  error  to  modifj^  an 
instruction  hj  striking  out  a  portion  of  it  which  stated  that  such  manner 
of  walking  was  no  evidence  of  care  on  the  part  of  plaintiff,  and  it  is  not 
error  to  refuse  an  instruction  which  contained  a  similar  statement.  It  was 
not  a  question  of  law,  but  of  fact,  to  determine  whether  his  manner  of 
walking  did,  or  did  not,  prove  anything. 

7.  Diligence — on  part  of  plaintiff.  If  the  sidewalk  where  the  accident 
occurred,  and  all  of  the  streets,  were  unusually  icy,  and  it  was  more  than 
usually  difficult  to  walk  on  them,  and  the  accident  occurred  in  the  night 
time,  it  was  no  doubt  the  duty  of  plaintifi"  to  use  a  higher  degree  of  care 
and  caution  than  he  would  under  ordinary  circumstances.  Common  or 
ordinary  diligence  is  that  degree  of  diligence  most  generally  exercised  by 
men  in  respect  to  their  own  affairs,  and  not  that  of  any  one  man  in  par- 
ticular. And  the  question,  whether  due  care  and  caution  have  been  exer- 
cised, is  one  of  fact  and  not  of  law,  and  to  be  left  to  the  jury. 

8.  Cities — tlieir  liability  tmder  charter.  "Where  charters  of  cities  give 
them  the  power  to  cause  suitable  sidewalks  to  be  made  and  to  keep  them 
in  repair,  and  make  adequate  provision  for  so  doing,  the  exercise  of  the 
power  follows  as  a  duty.  Where  city  authorities  are  clothed  with  a  power 
which  concerns  the  public  interest,  the  execution  of  the  power  may  be 
insisted  upon  as  a  duty  which  the  corporation  is  bound  to  fulfill.  Nor 
does  it  absolve  them  from  its  performance  by  reason  of  the  charter  requir- 
ing the  lot  owners  to  build  sidewalks,  as  the  city  has  control  of  them,  and 
the  charter  recognizes  the  liability  of  the  city  to  damages  and  gives  it  an 
action  over  against  the  owner  of  tlie  adjacent  lot. 

Appeal  from  the  Circuit  Court  of  Winnebago  county ;  the 
Hon.  William  Beown,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  appellee  in  the 
Winnebago  circuit  court,  against  appellant,  to  recover  for 
injuries  sustained  from  a  fall  occasioned  by  a  defect  in  a  side- 
walk in  the  city.  The  declaration  contained  four  counts  in 
the  usual  form,  to  which  the  defendant  pleaded  not  guilty. 

The  case  was  tried  at  the  January  term,  1871,  by  the  court 
and  a  jury,  resulting  in  a  verdict  in  favor  of  plaintiff  for  ^1500. 
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After  overruling  a  motion  for  a  new  trial,  the  court  below  ren- 
dered judgment  on  the  verdict,  and  the  case  is  brought  to  this 
court  by  appeal  and  errors  are  assigned  on  the  record. 

Mr.  C.  M.  Brazee,  for  the  appellant. 

Messrs.  Crawford  &  Marshall,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  "first  error  assigned  on  this  record  is,  that  the  verdict  is 
against  the  evidence. 

It  is  urged  that  the  evidence  is  insufficient,  as  showing 
either  negligence  on  the  part  of  the  city  or  that  there  was  the 
exercise  of  ordinary  care  on  the  part  of  the  plaintiff. 

The  defect  complained  of  as  the  cause  of  the  alleged  injury, 
was  in  the  connection  of  the  sidewalk  with  an  alley  crossing. 
At  their  intersection  the  alley  was  some  six  or  eight  inches 
below  the  level  of  the  sidewalk,  and  a  sloping  plank  was  set 
from  the  sidewalk  on  to  the  alley  crossing  at  an  angle  of 
about  forty-five  degrees.  The  injury  was  caused  by  the  slip- 
ping of  the  plaintitf's  foot  in  stepping  on  to  this  inclined 
plank  as  he  was  passing  along  the  sidewalk  in  the  night  time, 
in  the  month  of  January,  when  there  were  snow  and  ice  upon 
the  ground. 

It  is  said  that  inequalities  of  this  nature  and  extent,  at 
alley  and  street  crossings,  are  cusfomary  not  only  in  this  but 
all  cities,  and  of  necessity  must  exist ;  and  that  negligence  is 
not  imputable  to  the  city  by  reason  of  such  a  defect. 

The  duty  resting  upon  cities  to  keep  their  streets  and  side- 
walks in  a  safe  condition  for  persons  passing  along  and  over 
them,  it  is  true,  does  not  import  that  they  are  to  keep  them 
absolutely  safe  so  as  to  preclude  the  possibility  of  accident  or 
injury,  but  they  are  bound  to  exercise  ordinary  care  and  dili- 
gence to  keep  them  reasonably  safe. 

The  street  upon  which  the  sidewalk  in  question  was  laid, 
appears  to  be  the  principal  business  street  of  the  city,  though 
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near  the  limit  of  the  business  portion  of  it ;  and  as  to  any 
necessity  existing  for  this  slope  in  the  walk,  the  nnevenness 
appears  to  have  been  obviated  subsequently  at  quite  a  slight 
expense  by  raising  the  alley  crossing  to  a  level  with  the  side- 
walk. 

The  plaintiff,  as  testified  to  by  him,  appears,  at  the  time  of 
the  accident,  to  have  been  ''walking  along  as  he  always 
walked,"  no  faster  than  usual  ;  and  without  further  reviewing 
the  evidence  we  will  say  that,  after  a  careful  consideration  of 
it,  in  view  of  every  point  urged  as  denoting  either  want  of 
ordinary  care  on  the  part  of  the  plaintiff  or  the  absence  of 
negligence  in  the  city,  our  conclusion  is  that  there  is  evidence 
to  sustain  the  finding  of  the  jury,  and  we  do  not  feel  warranted 
in  disturbing  it  as  being  unsupported  by  the  evidence. 

It  is  next  objected  that  the  ordinances  of  the  city  introduced 
in  evidence  were  improperly  admitted  ;  that  they  were  irrel- 
evant to  the  issue  and  tended  to  mislead  the  jury. 

They  all  tended  to  show  that  the  sidewalks  of  the  city  were 
constructed  under  its  authority,  and  that  the  city  had  taken 
them  and  its  streets  under  its  cognizance  and  control,  and  so 
far  they  were  testimony  relevant  to  the  issue.  City  of  Cham- 
paign v.  Patterson,  50  111.  62;  The  City  of  Joliet  v.  Verley,  35 
111.  59. 

There  seems  to  have  been  an  unnecessary  multiplication  of 
this  species  of  proof.  But  so  long  as  it  was  pertinent  to  any 
point  involved  in  the  issue,  the  objection  to  its  admission  on 
the  ground  of  irrelevancy  and  immateriality  is  not  well  taken. 
Any  danger  that  the  jury  might  be  misled  by  the  testimony, 
might  have  been  guarded  against  by  asking  instructions  from 
the  court  .restricting  its  effect  to  the  purpose  for  which  alone 
it  could  be  introduced. 

The  objection  that  two  of  the  ordinances  were  not  suffi- 
ciently proved  to  be  such,  was  not  well  taken. 

The  mayor  of  the  city  testified  that  the  book  from  which 
they  were  read,  marked  "City  Records,"  was  the  original  or- 
dinance record  of  the  city  of  Rockford,  wherein  was  recorded 
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all  city  ordinances  ;  that  the  book  was  kept  in  the  office  where 
the  city  clerk  and  himself  stayed,  and  he  had  access  to  it.  We 
think  this  was  sufficient  to  warrant  the  introduction  in  evi- 
dence of  the  ordinances  as  recorded  in  said  record  book,  and 
without  proof  of  their  publication.  As  against  the  city,  they 
were,  at  least,  ^nma /acie  evidence  of  what  they  purported 
to  be. 

The  witness  Andrew,  after  stating  that,  as  near  as  he  could 
recollect,  there  was  a  thin  coating  of  ice  on  the  walks  through- 
out the  city  at  the  time,  was  asked  by  defendant's  counsel  this 
question  :  "Was  not  the  walking  on  the  walks  of  the  city,  in 
consequence  of  that  ice,  more  difficult  than  usual?"  which,  on 
the  plaintiff's  objection,  the  court  did  not  permit  to  be  an- 
swered, and  this  is  assigned  as  error.  We  think  the  question 
an  improper  one,  as  calling  for  the  opinion  of  the  witness 
where  it  was  not  admissible.  The  witness  had  testified  to  the 
facts,  and  it  was  for  the  jury  to  draw  the  inference  and  form 
the  opinion  as  to  the  matter  inquired  of. 

A  common  objection  is  taken  to  most  of  the  plaintiff's  in- 
structions, that  they  lay  down  the  rule  of  the  city's  liability 
to  be,  permitting  the  sidewalk  to  remain  in  an  unsafe  condi- 
tion for  an  unreasonable  length  of  time,  and  leaving  out,  as 
an  element  of  its  liability,  notice  on  the  part  of  the  city  of  the 
condition  of  the  walk. 

The  walk  had  been  constructed  and  had  remained  in  the 
condition  it  was,  at  the  time  of  the  accident,  a  year  and  nine 
months  previous  thereto,  and  there  was  notice  to  the  city,  act- 
ual or  constructive,  without  question.  As  the  city  did  not 
construct  the  sidewalk,  notice  of  its  condition  was  requisite  to 
charge  the  city  with  liability,  but  in  view  of  the  evidence, 
leaving  no  fair  question  on  the  point  before  the  jury,  we  con- 
sider that,  giving  the  instruction  in  the  form  asked,  without 
the  qualification  of  notice,  could  have  worked  no  harm  to  the 
defendant,  and  that  there  was  no  substantial  error  in  so  giv- 
ing it  without  such  qualification. 
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It  is  objected  that  the  court  erred  in  modifying  the  defend- 
ant's fifth  instruction  by  erasing  therefrom  the  words,  "And 
testimony  that  the  plaintiff  'was  icalking  as  he  alv-ays  tcalked' 
at  the  time  of  the  injury,  is  not  evidence  that  he  was  using  due 
care;"  and  in  refusing  defendant's  fourteenth  instruction 
which  contained  the  same  words,  predicated  upon  the  hypoth- 
esis that  the  walk  was  in  an  unusually  icy  and  slippery  con- 
dition, and  that  the  accident  happened  in  the  night  time. 

There  is  no  doubt  that,  under  the  facts  supposed  in  the  last 
instruction,  a  higher  degree  of  care  and  caution  would  be  re- 
quired than  under  different  circumstances.  But  the  error  in 
the  instructions,  as  asked,  consists  in  making  a  legal  standard 
of  this  plaintiff's  mode  of  Avalking. 

Common  or  ordinary  diligence  is  that  degree  of  diligence 
which  men  in  general  exert  in  respect  to  their  own  concerns, 
and  not  any  one  man  in  particular.  Surely,  judicial  notice  is 
not  to  be  taken  of  the  plaintiffs  manner  of  walking.  There 
may  be  that  degree  of  circumspection  in  his  ordinary  walk 
that  it  would  come  up  to  the  strictest  requirement  of  care  in 
any,  the  most  dangerous,  condition  of  the  sidewalk. 

Whether  the  exercise,  on  the  occasion  of  the  injury  in  ques- 
tion, under  all  the  circumstances  supposed,  of  only  the  plain- 
tiff's own  usual  care  and  caution  in  walking,  did  not  amount 
to  the  use  of  due  care  and  caution,  was  not  a  question  of  law 
but  one  of  fact,  which  was  peculiarly  within  the  province  of 
the  jury  to  decide. 

Defendant's  tenth  refused  instruction  was  a  proper  one,  but 
it  was  embraced  in  others  which  were  given. 

Another  claim  set  up  by  the  defendant,  which  was  denied 
as  a  ground  of  defense  by  instruction  and  otherwise,  is  that, 
under  its  charter,  there  is  no  liability  on  the  part  of  the  city 
to  make,  or  keep  in  repair,  sidewalks,  but  the  obligation  rests 
solely  upon  individual  lot  owners. 

The  charter  gives  the  authorities  of  the  city  the  power  to 
cause  sidewalks  to  be  built  and  kept  in  repair,  and  makes 
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provision  lor  the  adequate  means  to  that  end.     The  exercise 
of  the  power  follows  as  a  duty. 

Where  the  city  authorities  Have  been  clothed  by  statute 
with  power  to  do  an  act  which  concerns  the  public  interest, 
the  execution  of  the  power  may  be  insisted  on  as  a  duty, 
which  the  corporation  is  bound  to  fulfill.  The  Mayor,  etc., 
of  the  City  of  New  York  v.  Furze,  3  Hill,  612;  City  of  Bloom- 
ington  v.  Bay,  42  111.  503  :  Broioning  v.  The  City  of  Springfield, 
17  HI.  143  ;  and  see  Conrad  v.  Tlie  Trustees  of  the  Village  of 
Ithaca,  16  N.  Y.  159,  and  case  in  note,  p.  161. 

The  charter  undertakes  to  impose  upon  lot  owners  the  costs 
and  charges  of  making  and  keeping  in  repair  sidewalks,  and 
the  duty  of  keeping  them  in  a  safe  condition  ;  and  without 
reference  to  the  question  whether  such  charge  and  duty  could 
be  rightfully  so  imposed,  it  is  sufficient  to  say  the  charter 
does  not  undertake  to  exempt  the  city  from  liability  in  this 
respect.  So  far  from  it  being  the  intent  of  the  charter  that 
this  duty  should  be  exclusively  upon  the  lot  owners,  itrecog- 
nizes  the  existence  of  the  city's  liability  in  providing  that,  if 
the  city  shall,  at  any  time,  be  subjected  to  any  damages  in 
consequence  of  any  defect  in  any  sidewalk,  or  its  being  out  of 
repair,  the  owner  of  the  adjacent  premises  shall  be  liable  there- 
for, and  the  same  may  be  recovered  by  a  suit,  etc. 

The  instructions  are  voluminous,  and  without  further  pass- 
ing upon  them  specifically,  we  think,  after  a  careful  examina- 
tion of  them  all,  those  refused  as  well  as  given,  that  those 
given  fairly  presented  the  law  applicable  to  the  case,  and  no 
essential  error  is  perceived  in  the  action  of  the  court  in  either 
giving,  modifying  or  refusing  instructions. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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The  Toledo,  Peoeia  &,  Warsaw  Railway  Co. 

V. 

Michael  Conroy. 

1.  Negligence  in  railroads — notice.  In  an  action  against  a  railway 
company  to  recover  damages  for  the  death  of  one  of  its  employees,  alleged 
to  have  been  occasioned  by  the  falling  of  a  bridge,  an  instruction  which 
informs  the  jury  that,  if  the  deceased  was  in  the  employment  of  the  com- 
pany, was  in  the  line  of  his  duty  when  crossing  the  bridge,  that  the  tim- 
bers of  the  bridge  were  decayed  and  unsafe,  and  by  reason  thereof  broke 
down,  and  the  death  of  such  employee  was  occasioned  therebj'',  the  com- 
pany was  liable,  is  erroneous,  because  it  excludes  notice  of  the  condition 
of  the  bridge  to  the  employees  of  the  company,  or  that  they,  by  the  high- 
est degree  of  diligence  consistent  with  the  operation  of  the  road,  might 
have  known  of  the  defects.  A  railroad  company  is  bound  to  use  such  dili- 
gence, yet  it  is  not  an  absolute  insurer  and  can  not  be  held  liable  for  de- 
fects that  such  diligence  would  not  detect. 

3.  Actual  knowledge  of  such  defects  is  not  necessary  to  render  a  rail- 
way company  liable ;  it  is  enough  if  the  company  might,  by  the  use  of 
such  diligence,  have  been  informed,  but  when  it  did  not  know  and  could 
not  have  learned  the  timbers  were  defective  and  unsafe  by  such  diligence, 
it  can  not  be  held  responsible. 

Appeal,  from  the  Circuit  Court  of  Peoria  county  ;  the  Hon. 
Sabin  D.  Puterbaugh,  Judge,  presiding. 

Messrs.  Ingeesoll  &  McCune,  for  the  appellant. 

Mr.  H.  W.  Wells,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court: 

ft 

This  was  an  action  in  which  the  administrator  of  John  Con- 
roy  recovered  damages  against  a  railway  company  for  injuries 
received  by  him  while  in  the  employ  of  the  company  as  a  fire- 
man, by  the  falling  of  a  railway  bridge.  The  evidence  as  to 
the  condition  of  the  bridge  is  contradictory  and  we  shall  not 
discuss  it,  as  the  case  must  go  to  another  jury  for  error  in  the 
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instructions.     The   third   instruction   given    for  the  plaintiff 
was  as  follows  : 

"In  this  case,  if  the  jury  believe,  from  the  evidence,  that 
John  Conroy  was  a  fireman  in  the  employ  of  the  defendant, 
and  was  in  the  line  of  his  duty  on  an  engine  crossing  the 
bridge  in  question,  and  if  they  further  believe,  from  the  evi- 
dence, that  the  timbers  of  the  bridge  were  decayed  and  un- 
safe, and  for  that  reason  broke  down,  and  that  the  death  of 
John  Conroy  was  occasioned  by  injuries  received  by  the 
breaking  of  said  bridge,  and  that  the  said  John  Conroy  left 
next  of  kin,  then  the  defendants  are  liable,  and  the  jury  should 
find  for  the  plaintiff." 

This  instruction  would  make  the  company  liable  for  inju- 
ries resulting  from  a  defective  bridge,  independently  of  the 
question  whether  the  agents  of  the  company  had  notice  of  the 
defects,  or  might  have  had  knowledge  of  them  by  the  exercise 
of  the  highest  degree  of  diligence  consistent  with  the  opera- 
tion of  the  road.  This  instruction  was,  in  this  respect,  erro- 
neous. The  rule  is  settled  that,  while  a  railway  is  bound  to 
use  the  degree  of  diligence  just  stated  in  furnishing  to  the 
public  a  safe  road-bed,  yet  it  is  not  an  absolute  insurer,  and 
can  not  be  held  liable  for  defects  of  which  such  diligence 
would  not  inform  it.  Actual  knowledge  of  the  defect  is  not 
necessary.  It  is  sufficient  if  the  company  might  have  been 
informed  by  the  use  of  such  diligence  as  the  law  imposes  up- 
on it,  but  where  it  did  not  know  and  could  not  have  informed 
itself  of  the  defect,  we  do  not  see  how  it  can  be  held  respon- 
sible. In  this  case,  the  question  was  as  to  the  soundness  of 
bridge  timbers,  and  it  was  clearly  important  that  the  instruc- 
tion should  be  qualified  in  the  manner  indicated.  Some  of 
the  witnesses  who  testify  that  the  broken  timbers  were  tie- 
cayed,  also  say  they  were  externall>;  sound  ;  and  admitting 
the  fact  of  decay,  it  became  important  to  determine  whether 
it  was  of  such  a  character  that  the  company  could  have  dis- 
covered it  by  the  exercise  of  proper  diligence. 
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It  may  possibly  be  said  that  decay  in  the  timbers  of  a 
bridge,  being  necessarily  gradual,  could  always  be  ascertained 
by  the  use  of  due  diligence.  That  may  be  so,  but  we  do  not 
feel  justified  in  assuming  it  as  a  legal  presumption.  It  is 
wholly  a  question  of  fact,  and  should  not  have  been  withdrawn 
from  the  jury  by  the  instructions. 

For  giving  the  instruction  in  question  without  qualifica- 
tion, the  judgment  must  be  reversed. 

>  The  appellant  also  complains  of  the  refusal  of  certain  in- 
structions asked  by  him,  but  as  far  as  they  were  correct  they 
were  substantially  comprised  in  the  sixth  given  for  him. 

Judgment  reversed. 


George  S.  .  Smith  et  al. 

■    V. 

Perry  Frazer  et  aJ. 

1.  Evidence — variance — error  must  be  shown.  Where  it  is  assigned  for 
error  that  there  was  a  variance  between  the  bond  declared  on  and  that 
offered  in  evidence,  the  court  can  not  say  that  the  error  exists  when,  from 
any  cause,  the  bond  is  not  copied  into  the  bill  of  exceptions.  It  is  not 
enough  that  error  is  alleged,  but  it  must  be  shown  to  exist  before  a  re- 
versal will  be  had, 

2.  Transcript — authentication  by  a  justice  of  the  peace.  Where  the  cer- 
tificate of  a  justice  of  the  peace  to  his  transcript  was  in  these  words,  "That 
the  foregoing  transcript  and  papers  contain  a  full  statement  of  all  the  pro- 
ceedings had  before  me,"  although  not  in  the  language  of  the  statute,  still 
it  is,  in  substance,  sufficient. 

3.  Evidence— jwd<7me?i< — variance.  Where  a  declaration  averred,  in  a 
suit  on  an  appeal  bond,  that  the  defendants  had  not  paid  the  judgment 
recovered  before  the  justice,  nor  the  costs  of  the  circuit  court  on  the  dis- 
missal of  the  appeal,  amoiiuting  to  $11.45 — the  fee  bills  showed  $11.05 
costs  in  the  justice's  court,  and  $7.45  in  the  circuit  court — either  of  these 
sums  being  variant  from  the  amount  set  out  in  the  declaration — and  as  it 
was  a  matter  of  description  of  the  judgment  appealed  from,  it  was  error  to 
admit  it  in  evidence. 
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Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
Sabin  D.  Puteebaugh,  Judge,  presiding,     • 

Messrs.  Cooper  &  Moss,  for  the  appellants. 
Messrs.  McCuli.och  &  Rice,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  is  first  insisted  that  the  court  below  erred  in  admitting 
the  appeal  bond  in  evidence  upon  which  the  suit  was  brought, 
because  of  a  variance  between  it  and  that  described  in  the 
declaration.  Upon  a  reference  to  the  bill  of  exceptions  in  the 
record,  we  find  it  states  that  an  appeal  bond  was  offered  in 
evidence  by  appellees,  and  to  the  reading  of  which  appellants 
objected  upon  the  ground  of  insufficiency  and  for  a  variance. 
But  the  bond  is  not  copied  into  the  record,  and  the  clerk  states 
that  it  w^as  not  found.  This  being  the  case,  the  assignment 
of  that  error  is  not  well  taken.  Unless  a  copy  of  the  bond 
was  in  the  bill  of  exceptions,  we  are  unable  to  say  whether 
there  was  any  well  founded  objection  to  its  admission.  On  the 
contrary,  the  presumption  must  be  indulged  that  the  court 
below  decided  correctly.  It  is  not  enough  to  allege  error,  but 
it  must  be  shown  to  exist  before  we  can  reverse. 

It  is  next  objected  that  the  transcript  of  the  justice  of  the 
peace  was  improperly  admitted  in  evidence,  because  there  is 
wanting  a  proper  attestation.  The  officer  certifies,  "that  the 
foregoing  transcript  and  papers  contain  a  full  statement  of  all 
the  proceedings  had  befor^  me."  The  language  of  the  statute 
is,  that  he  shall  certify  it  to  be  "a  full  and  perfect  state- 
ment," etc.  And  the  objection  taken  is,  that  the  word  "per- 
fect" is  omitted.  The  omission  of  that  word  does  not,  in  the 
slightest  degree,  affect  the  meaning  of  the  certificate.  If  the 
transcript  is  full  it  must  be  perfect,  in  the  sense  in  which  the 
term  is  employed.  In  substance,  this  certificate  is  sufficient, 
and  that  is  all  the  law  requires.  It  seems  to  us  that  it  would 
be  hypercritical  to  hold  this  certificate  essentially  defective  for 
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the  lack  of  the  word  in  that  connection.     This  objection  can 
not  avail. 

It  is  next  objected  that  there  Avas  a  variance  between  the 
judgment  described  in  the  declaration  and  that  produced  in 
evidence.  It  is  not  claimed  that  there  is  any  misdescription 
of  the  judgment  itself,  recovered  before  the  justice  of  the 
peace,  as  that  is  accurately  stated.  But  the  declaration  avers 
that  the  defendants  had  not  paid  the  judgment  nor  the  costs 
recovered  before  the  justice  of  the  peace,  nor  the  costs  recov- 
ered in  the  circuit  court  on  the  dismissal  of  the  appeal, 
amounting  to  the  sum  of  311.45.  On  producing  the  fee  bills, 
they  showed  §11.05  before  the  justice  of  the  peace,  and  $7.45 
in  the  circuit  court,  which  sums,  together  with  the  judgment 
before  the  justice  of  the  peace,  with  accruing  interest,  make 
the  precise  sum  recovered  in  the  court  below.  The  language 
of  the  declaration  will  bear  no  other  construction  than  that 
the  two  fee  bills  united  amounted  to  §11.45,  and  hence  there 
is  a  variance  of  §7.05.  But  if  it  could  be  held  that  the  sum 
named  was  intended  to  apply  to  the  costs  of  the  circuit  court, 
which  is  the  last  named  before  the  amount,  then  there  is  a 
variance  of  §3.60.  So  that  in  any  view  that  can  be  taken  of 
the  case  there  was  a  material  variance.  Or,  if  it  should  be 
contended  that  the  amount  of  the  justice's  costs  were  not 
claimed  in  the  declaration,  then  the  court  erred  in  assessing 
$11.05  too  much  damages.  And  this  variance  is  material,  as 
the  averment  in  the  declaration  is  descriptive  of  the  amount 
of  the  judgments  for  costs.  Had  no  amount  been  stated,  then 
it  might  have  been  otherwise.  But  for  this  error,  the  judg- 
ment of  the  court  below  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


1871.]  Bell  v.  Mallory.  167 

S3'llabus.     Opinion  of  tlie  Court. 


SoLYMAN  Bell 

V. 

Allen  F.   Mallory. 

1.  Riot — ^Dhat  constitutes.  A  party  claiming  to  have  purchased  a  colt, 
procured  the  assistance  of  two  other  persons  to  drive,  the  animal  from  the 
range  into  the  inclosure  of  the  owner,  and,  against  the  remonstrance  of  the 
latter,  attempted  to  secure  the  colt  and  take  it  away,  one  of  the  confeder-. 
ates  being  armed  with  a  pistol  and  threatening  the  owner  upon  his  inter- 
fering to  prevent  the  propertj''  from  being  taken  out  of  his  possession: 
Held,  these  acts  constituted  a  riot. 

2.  Same — all  are  liable.    In  such  a  combination,  when  proved,  the  un- 
lawful acts  of  one  are  the  acts  of  all  the  confederates. 

Appeal  from  the  Circuit  Court  of  Grundy  county  ;  the 
Hon.  J.  McRoBERTS,  Judge,  presiding. 

Mr.  B.  C.  Cook,  for  the  appellant. 

Messrs.  S.  W.  &  T.  B.  Harris,  for  the  appellee. 

Mr,  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  in  the  Grundy  circuit  court, 
by  Mallory  against  Bell,  for  a  malicious  prosecution,  and  dam- 
ages for  the  plaintiff. 

The  declaration  alleged  that  defendant  falsely,  maliciously, 
and  without  any  reasonable  cause  whatever,  by  complaint 
under  oath,  charged  the  plaintiff  with  having,  in  conjunction 
with  two  other  persons,  committed  a  riot  by  entering  the  prem- 
ises of  the  defendant  and  using  violent  and  harsh  language 
toward  him,  and  by  showing  a  pistol  and  threatening  bodily 
injury  to  the  defendant,  and  upon  such  charge,  falsely,  mali- 
ciously, and  without  any  reasonable  or  probable  cause,  pro- 
cured a  warrant  for  plaintiff's  arrest,  and  he  was  compelled  to 
enter  into  a  recognizance  to  appear  at  court  and  answer  to  the 
charge;  that  he  did  appear;  that  no  indictment  was  found 
against  him,  and  thereupon  he  was   discharged  by  the  court, 
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averring  that  defendant  had  no  reason  to  suspect  or  believe  that 
plaintiff  was  guilty  of  a  riot ;  that  he  was  put  to  great  ex- 
pense, etc.     The  damages  were  laid  at  ten  thousand  dollars. 

The  jury  awarded  the  plaintiff  one  thousand  eight  hundred 
and  thirty  dollars  in  damages.  On  a  motion  for  a  new  trial, 
the  court  required  the  plaintiff  to  remit  one  thousand  two  hun- 
dred and  thirty  dollars,  and  rendered  judgment  for  the  bal- 
ance, being  six  hundred  dollars. 

To  reverse  this  judgment  the  defendant  appeals. 

The  gravamen  of  this  action,  as  stated  in  the  declaration,  is, 
that  the  plaintiff,  in  conjunction  with  two  others,  was  charged 
by  the  defendant  with  the  commission  of  a  riot,  there  being 
no  reasonable  or  probable  cause  for  the  charge.  This  is  the 
gist  of  the  action,  and  must  be  determined  by  the  evidence  in 
the  record,  and  it  is  so  admitted  by  counsel  for  appellee. 

We  have  looked  into  the  record  and  examined  the  testimony 
carefully,  and  are  impressed  with  the  conviction  that,  if  prob- 
able cause  for  an  arrest  and  a  criminal  prosecution  can  ever 
be  established  on  a  charge  of  a  riot,  it  is  most  satisfactorily 
established  in  this  case,  and  the  wonder  is,  how  the  jury  could 
have  found  differently,  under  the  instructions  of  the  court. 

In  our  criminal  code,  a  riot  is  defined  to  be  the  doing  of  an 
unlawful  act  by  two  or  more  persons  Avith  force  or  violence 
against  the  person  or  property  of  another,  with  or  without  a 
common  cause  of  quarrel,  or  even  do  a  lawful  act  in  a  violent 
and  tumultuous  manner.     E..  S.  ch.  30,  sec.  117. 

It  was  held  by  this  court  in  Dougherty  v.  The  People,  4  Scam. 
179,  that  an  unlawful  act  must  be  done,  which,  in  that  case, 
was  charged  to  have  been  done  on  the  person  of  another. 

Here  the  unlawful  act  charged  to  have  been  done  was  not 
only  against  the  person  of  Bell,  but  against  his  property. 

What  are  the  facts  in  the  record  ?  It  is  unnecessary  to  re- 
capitulate them  here.  They  are  full  to  the  point  that  these 
three  men,  Henry,  Crawford  and  Mallory,  were  banded  to- 
gether to  take  the  colt  from  the  possession  of  appellant — he 
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claiming  it  as  his  own,  and,  for  aught  that  appears  in  the  rec- 
ord, was  his  own  absolute  property — with  force,  if  necessary, 
one  of  the  party,  Henry,  being  armed  with  a  revolver,  and 
they  fully  competent  to  carry  into  eflFect  their  determination. 
The  parties  find  the  colt  in  the  prairie,  feeding,  and,  without 
any  authority,  drive  him,  with  other  horses  in  the  gang,  to 
appellant's  enclosui'e,  and,  without  any  authority,  proceeded 
to  let  down  the  bars  so  that  he  might  be  captured,  Mallory 
having  brought  a  rope  with  him  out  of  which  to  make  a 
halter.  Appellant  appeared  on  the  scene  and  forbade  the  act, 
and  forbade  Henry  from  taking  the  colt,  and  ordered  the  par- 
ties off  his  premises.  The  day  before,  appellant  had  told 
Henry,  who  had  come  to  his  residence,  he  could  not  have 
the  colt,  when  Henry  told  him  to  go  away,  and  if  he  did  not, 
he  would  slap  him  in  the  mouth,  and  that  he  would  have  the 
colt  anyway.  When,  on  the  next  day,  Henry  came  with  his 
confederates,  Crawford  and  Mallory,  and  drove  the  colt  up  to 
get  him  into  the  yard,  so  that  he  could  be  haltered,  appellant, 
persistently  forbidding  the  taking,  set  his  dogs  on  the  colts, 
and  they  got  them  out  of  their  reach.  Henry  halloed  to  ap- 
pellant not  to  run  the  colts,  and  ordered  him  to  stop,  and  ran 
towards  him,  shouting,  ''Stop!  You  will  have  to  stop  some 
time  or  other.     If  you  don't  stop  I  will  stop  you." 

This  from  a  man  armed  with  a  revolver,  backed  bv  his  con- 
federates,  bent  on  an  unlawful  purpose,  was  a  threat  of  fearful 
import.  These  parties  had  been  guilty  of  one  unlawful  act  in 
driving  the  colt  out  of  his  "range,"  and  of  another  in  enter- 
ing upon  appellant's  premises  in  the  manner  they  did;  of  an- 
other in  letting  down  the  bars  of  appellant's  enclosure,  at  the 
same  time  threatening  to  do  another  act  equally  unlawful,  to 
take  property  out  of  the  custody  of  its  lawful  owner,  in  de- 
fiance of  his  rights  and  against  his  earnest  and  repeated  pro- 
test. These  confederates  assumed  to  take  the  law  into  their 
own  special  keeping,  first  deciding  that  Henry  had  a  right  to 
take  the  colt  at  all  hazards,  and  then  entering  the  premises  of 
its  owner  as  o.  posse,  one  of  them  armed,  to  take  the  property 
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forciblv  and  a2;ainst  the  will  of  the  owner.  If  these  do  not 
bring  the  case  within  the  statutory  definition  of  a  riot,  we  are 
at  a  loss  to  conceive  a  set  of  facts  which  would. 

■  We  forbear  comment  on  the  facts  in  detail.  Grouping  them, 
they  establish  one  of  the  most  outrageous  cases  of  contempt  of 
public  law  which  has  come  before  us. 

There  does  not  seem  to  be  a  palliating  circumstance  to 
which  appellee  can  resort  for  justification.  It  is  true,  he 
feigns  to  believe,  as  he  had  no  pistol  or  other  deadly  weapon, 
and  made  no  threats,  he  should  not  be  responsible  for  the  acts 
of  others.  He  has  endeavored,  and  quite  successfully  in  the 
<50urt  below,  to  make  himself  a  subordinate  in  the  transaction, 
and  Henry  and  Crawford  as  the  active  participants,  but  the 
proved  facts  show  he  was  the  moving  spirit.  He  had  ..pur- 
chased  this  property  from  Henry;  he  advised  taking  it  by 
force,  if  necessary ;  he  aided  in  driving  the  colt  from  the 
range;  he  entered  the  premises  of  appellant  with  his  confed- 
erates; he  was  present  aiding  in  letting  down  the  bars;  he  had 
the  rope  in  his  pocket  with  which  to  halter  the  colt.  In  such 
a  combination,  Avhen  proved,  the  unlawful  acts  of  one  are  the 
acts  of  all  the  confederates.  No  one  can  escape  the  penalties 
which  may  flow  from  such  unlawful  combinations. 

In  the  view  we  have  taken  of  the  testimony  in  this  cause, 
we  are  well  convinced  appellee,  Mallory,  was  guilty,  with 
Henry  and  Crawford,  of  a  riot.  Being  so  guilty,  there  was 
probable  cause  for  the  arrest  of  appellee,  and  the  jury  should 
have  so  found. 

The  case  should  go  to  another  jury,  and  that  it  may,  the 
judgment  of  the  circuit  court  is  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 
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Henry  Warren-  et  al. 

V. 

EicHARD  Doolittle. 

1.  Fravb— false  representations — matters  of  opinio7i.  Where  the  pur- 
chaser of  an  ax'ticle  seeks  to  set  aside  the  sale  on  the  ground  of  fraudulent 
representations  made  by  the  seller,  equity  will  not  grant  the  relief  merely 
because  of  representations  which  are  but  matters  of  opinion  or  specula- 
tive commendation  as  to  the  qualities  of  tiie  thing  sold. 

2.  In  this  case,  as  regards  the  matters  of  fact  embraced  in  the  represen- 
tations made,  it  is  held,  that  the  proof  sliows  no  fraud  which  would   au 
thorize  a  rescission  of  tlie  contract. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
JosiAH  McKoBEETS,  Judgc,  presiding. 

Messrs.  Wilder  &  Davis,  for  the  appellants. 

Messrs.  Randall  &  Fuller,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Henry  Warren,  one  of  the  appellants,  having  obtained  let- 
ters patent  for  an  improvement  for  making  compound  chemi- 
cal soap,  .sold,  on  the  12th  day  of  April,  1864,  to  the  appel- 
lee, Richard  Doolittle,  in  conjunction  with  one  Daniel  C. 
Young,  the  right  secured  by  the  letters  patent,  for  the  city  of 
Chicago  and  the  county  of  Cook,  and  this  bill  was  filed  by 
Doolittle,  March  28th,  1868,  to  set  aside  the  sale  on  the 
ground  of  fraudulent  representations. 

Most  of  the  alleged  representations  were  mere  matters  of 
opinion  or  speculative  commendation  as  to  the  qualities  of  the 
soap,  against  which  equity  will  not  relieve. 

There  were,  really,  but  two  matters  of  fact  embraced  in  the 
representations  as  to  which  proof  was  adduced,  which  were, 
that  the  soap  was  made  without  lye  and  grease,  and  that  it 
would  not  shrink  more  than  ordinary  soap. 
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The  soap  was  confessedly  made  without  lye  or  grease,  as- 
such.  Brown's  ojiodeldoc  was  used  in  the  making  of  it,  and 
Warren  so  informed  the  purchaser.  This  contained  the  above 
named  ingredients ;  but  that  article,  though  containing  those 
ingredients,  was  something  different  from  either  in  a  simple 
state. 

Besides,  it  is  not  apparent  wherein  consists  the  damage  to 
result  from  such  a  false  representation.  These  ingredients 
seem  to  enter  into  the  composition  of  all  soaps,  and.  accord- 
ing to  the  proof,  the  more  of  them  the  better  the  article. 

The  only  real  ground  of  complaint  as  to  the  quality  of  this 
soap,  appears,  from  the  evidence,  to  be  its  liability  to  shrink. 
When  green,  it  seems  to  possess  peculiar  qualities  of  useful- 
ness. It  appears,  from  the  testimony,  to  be  the  nature  of  all 
soaps  to  shrink  considerably.  After  an  examination  of  all 
the  testimony  on  this  head,  we  do  not  think  it  discloses  any 
such  substantial  difference  in  this  respect  between  this  and 
other  soaps,  as  to  justify  the  conclusion  that  the  representation 
of  Warren,  that  the  soap  would  not  shrink  more  than  ordi- 
nary soap,  was  a  false  and  fraudulent  one. 

There  were  some  facts  disclosed  in  the  evidence  which  bear 
stronger  testimony  as  to  the  merits  of  the  subject  matter  of 
this  patent  right  than  the  opinions  ot  interested  witnesses. 

Mrs.  Codding  and  Mrs.  Rolland  gave  testimony  on  behalf 
of  the  complainant  in  depreciation  of  the  article,  but  on  their 
cross-examination  it  came  out  that,  after  some  six  months' 
personal  experience  in  the  making,  use  and  sale  of  it,  they  had 
given  their  written  certificates  in  commendation  of  its  good 
qualities,  the  former  testifying  that  her's  was  essentially  true ; 
and  Mrs.  Holland,  after  having  purchased  the  patent  right 
for  ^uk  county,  AVisconsiu,  and  making  and  selling  the  soap 
under  it  for  some  time,  purchased  the  right  for  ^Milwaukee 
county. 

The  witness  Greenman,  a  druggist  at  Sandwich,  111.,  testi- 
fied for  the  defendant  in  favor  of  the  article,  and  gave  the  fact, 
in  confirmation  of  his  testimony  that,  after  liaving  bought  the 
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patent  right  for  DeKalb  county,  and  manufacturing  and  sell- 
ing the  soap  under  it,  he  purchased  the  right  for  the  rest  of 
the  State  except  seventeen  counties,  and  paid  for  it  |6500. 

Doolittle  by  no  means  dealt  with  Warren  wholly  upon 
faith  in  the  representations  of  the  latter.  He  saw  the  article 
made  by  Warren  in  his  presence,  the  latter  showing  him  the 
ingredients.  He  had  seen  a  notice  of  the  patent  in  the  "Sci- 
entific American."  He  says  he  was  induced  to  purchase  by 
the  experiments  of  Warren  and  his  statements,  and  by  what 
Hillis  said  about  it ;  and  that  if  Young,  the  joint  purchaser 
with  him,  had  not  purchased,  probably  he  should  not. 

The  delay,  too,  in  bringing  this  suit — about  four  years  after 
the  purchase — affords  an  unfavorable  inference  against  the 
complainant. 

We  are  of  opinion  the  proof  shows  no  fraud  which  would 
authorize  a  rescission  of  the  contract. 

The  decree  of  the  court  below  will  be  reversed  and  the 

cause  remanded. 

Decree  reversed. 


Henry  Warren  et  al. 

V. 

Elizur  Walbridge,  Adm'r,  etc.,  ei  al 

FnwD— false  representations — laches.  Where  the  purchaser  of  an  article 
sought  to  set  aside  the  sale  on  the  ground  of  fraudulent  representations 
made  by  the  seller,  it  was  hdd,  that,  in  addition  to  the  fact  that  fhe  plaintiff 
failed  to  make  out  the  fraud  alleged,  the  fact  that,  for  several  years  after  the 
making  of  the  contract,  it  was  acted  upon  by  the  purchaser  and  his  repre- 
sentatives, with  a  knowledge  of  all  the  facts,  and  treated  as  still  subsisting, 
afforded  an  additional  reason  why  a  court  of  equity  should  not  interfere. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
JosiAH  McRoBERTS,  Judge,  presiding. 
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Syllabus. 
Messrs.  Wilder  &  Davis,  for  the  appellants. 
Messrs.  Van  Arman  cfe  Vallette,  for  the  appellees. 

Per  Curiam  :  This  was  a  bill  in  chancery,  filed  by  the 
appellees  against  the  appellants,  to  set  aside  a  contract  for  the 
sale  of  the  same  patent  right,  as  in  the  case  of  Warren  et  al.  v. 
DooUttle,  ante,  for  the  counties  of  Milwaukee  and  Sauk,  in  the 
State  of  Wisconsin. 

The  two  cases  are  essentially  alike  in  their  main  features^ 
except  that,  in  the  present  case,  there  is  proof  that,  for  several 
years  after  the  making  of  the  contract,  it  was  acted  upon  by 
the  purchaser  of  the  patent  right  and  his  representatives,  with 
a  knowledge  of  all  the  facts,  and  treated  as  still  subsisting, 
'which  affords  an  additional  reason  why  a  court  of  equity 
should  not  interfere.  1  Story  Eq.  Ju.  sec.  203  a ;  Ormes  v. 
Beadel,  2  De  Gex,  F.  &  J.  236  ;  Vigars  v.  Pihe,  8  Clark  & 
Finn,  562. 

The  opinion  in  that  case  governs  the  decision  of  this. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conformity  with  this 
opinion,  and  that  in  Warren  et  al.  v.  DooUttle. 

Decree  reversed. 


Elias  Mitchell,  Adm'r, 

V. 

The  Town  of  Fond  du  Lac. 

1.  Instructions — must  be  applicable  to  the  case.  Although  iustructious 
may  contain  correct  legal  propositions,  still  it  is  not  error  to  refuse  them 
if  they  are  not  applicable  to  the  case. 

3.  Same — containing  legal  propositions.  It  is  error  to  give  instructions 
to  the  jury  which  require  the  jury  to  find  and  determine  legal  proposi- 
tions.    The  court  should  direct  the  jury  what  the  law  is  on  the  facts  the 
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evidence  tends  to  prove,  or  instruct  tliem  as  to  what  tlie  law  is  if  tliey 
find  the  facts  to  be  true;  or wlaat facts  must  be  proved  before  the  plaintiff 
can  recover. 

Appeal  from  the  Circuit  Court  of  Tazewell  county  ;  the 
Hon.  Chaeles  Tuener,  Judge,  presiding. 

Messrs.  Williams  &  Elliott,  for  the  appellant. 

Mr.  C.  A.  RoBEETS  and  Mr.  jST.  W.  Geeen,  for  the  appellee. 

Mr.  Justice  McAllistee  delivered  the  opinion  of  the 
Court : 

This  was  assumpsit,  brought  by  appellant  as  administrator 
of  the  estate  of  William  Mitchell,  deceased,  against  appellee, 
to  recover  for  the  support  and  maintenance  by  the  intestate  in 
his  lifetime  of  one  Eliza  McFerren,  from  the  23d  of  March, 
1857,  to  the  23d  of  January,  1858,  said  Eliza  being  an  alleged 
pauper  and  resident  of  the  said  township. 

The  jury  rendered  a  verdict  for  appellee,  and  the  court 
overruled  the  motion  of  appellant  for  a  new  trial. 

Several  grounds  are  relied  upon  for  reversal  : 

Fi7-st — That  the  court  erred  in  overruling  the  motion  for  a 
new  trial. 

Second — The  court  erred  in  refusing  appellant^s  second  in- 
struction. 

Third — In  giving  instructions  on  behalf  of  appellee. 

The  first  and  second  grounds  are  untenable.  We  have 
looked  into  the  evidence  preserved  in  the  bill  of  exceptions, 
and  find  it  of  so  indefinite  a  character  that  we  can  not  say 
that  the  verdict  was  manifestly  against  the  weight  of  the  evi- 
dence. 

The  second  instruction  on  behalf  of  appellant,  which  was 
refused,  contains  no  proposition  of  law  applicable  to  the  case. 
There  was  no  question  of  the  disability  of  infants  involved  in 
the  case.  Appellant  brought  the  action  in  the  character  of 
administrator,  and  it  was  wholly  immaterial,  under  the  cir- 
cumstances of  this  case,  how  long  he  had  been  under  disability. 
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The  first  instruction  on  behalf  of  appellee  is  as  follows  : 

"If  the  jury  believe,  from  the  evidence,  that  the  person, 
Eliza  McFerren,  was  boarded  and  lodged  and  furnished  with 
clothing  by  William  Mitchell  (whose  administrator  brings 
suit)  from  the  1st  day  of  Maixh,  A.  D.  1857,  until  his  death 
in  1858,  yet,  unless  they  further  believe,  from  the  evidence, 
that  during  that  time  the  said  Eliza  McFerren  was  a  pauper 
for  whose  support  the  defendant  was  legally  liable,  or  for 
whose  support  the  defendant  had,  by  its  proper  officer,  con- 
tracted to  pay  the  said  William  Mitchell  for  during  said  time, 
they  will  find  for  the  defendant." 

This  instruction  submits  to  the  determination  of  the  jury 
two  questions  of  law,  without  any  aid  from  the  court,  viz.  : 

First — What  shall  constitute  the  legal  liability  of  a  town  to 
support  a  pauper? 

Second — Who  is  the  proper  officer  to  make  a  binding  con- 
tract on  the  part  of  the  town  for  such  support  by  another  ? 

The  impropriety  of  leaving  questions  of  law  to  the  deter- 
mination of  the  jury  has  been  so  often  decided  by  the  courts 
that  the  citation  of  authorities  seems  unnecessary. 

The  court  should  have  instructed  the  jury  as  to  what  facts 
were  indispensable  to  create  the  legal  liability  of  the  town  for 
the  support  of  the  person  in  question,  and  then  told  them  that 
if  such  facts  were  not  established  by  the  evidence,  to  find  for 
the  defendant;  and  should  likewise  have  informed  the  jury 
who  the  proper  officer  to  bind  the  town  for  such  support  was, 
and  what  would  be  necessary  to  constitute  a  contract  express 
or  implied,  and  then  left  it  for  them  to  say  whether  such  offi- 
cer acted  in  the  premises,  and  if  he  did  nothing  to  create  a 
contract  within  the  definition  given,  that  then  they  should 
find  for  the  defendant.  A  majority  of  the  court  think  the 
instruction  erroneous. 

For  this  error,  the  judgment  of  the  court  below  must  be 

reversed  and  the  cause  remanded. 

Judgment  reversed. 
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John  McKanna  et  al 

V. 

Charles  H.  Merry. 

1.  Infant — necessaries — traveling  expenses.  Where  an  infant,  against 
the  objectionsofher  guardian,  went  to  California,  and  another  person  fur- 
nished money  uecessar}^  to  pay  the  expenses  of  the  trip,  and  afterwards 
sued  to  recover  the  monej'  from  the  ward  and  lier  husband,  she  having 
subsequently  married,  and  on  the  trial  the  court  instructed  the  jury  that 
what  were  necessaries  depended  upon  circumstances;  if  the  going  of  tlie 
ward  to  California  was  prudent  and  proper  under  the  circumstances,  and 
plaintiff  advanced  money  necessary  to  lake  her  there,  and  the  trip  was  for 
her  benefit,  then  it  was  for  the  jury  to  say  whether  the  money  was  ad- 
vanced for  necessaries:  Held,  that  this  instruction  was  wrong,  there  being 
no  positive  rule  as  to  what  are  necessaries.  Whether  articles  of  a  cerlain 
class  or  kind  are  such  as  infants  would  be  liable  for,  or  whether  cer- 
tain kinds  of  expenditures  are  necessaries,  must  be  judged  of  by  the  court, 
but  whether  a  particular  class  are  suitable  to  the  condition  and  estate  of  the 
infant,  is  for  the  determinatiou  of  the  jury.  The  court  should,  in  the  in- 
struction, have  defined  what  constitutes  necessaries. 

2.  Horses,  saddles,  bridles,  pistols,  liquors,  chronometers,  etc.,  have  gen- 
erally been  held  not  to  be  necessaries,  and  no  case  is  found  that  monej^  ad- 
vanced for  traveling  expenses,  under  the  circumstances  of  this  case,  is 
necessary. 

3.  Guardian — his  duty.  It  was  the  duty  of  the  guardian  to  superin- 
tend the  education  and  nurture  of  his  ward,  and  apply  the  rents  first,  and 
))ext  the  interest  on  moneys,  for  the  purpose.  He  was  the  judge  of  what 
were  necessaries,  if  he  acted  in  good  faith,  and  a  third  partj'  had  no  right 
to  usurp  the  rights  and  duties  of  the  guardian,  even  if  the  money  was,  in 
some  sense,  a  benefit,  and  the  trip  prudent  and  proper. 

4.  Same — necessaries.  If  the  guardian,  in  good  faith,  acting  for  the 
best  interest  of  the  ward,  furnishes  means  suitable  to  her  age,  station  in 
life,  and  with  reference  to  her  estate,  then  the  infant  would  not  be  liable. 

Appeal  from  the  Circuit  Court  of  JoDaviess  county ;  the 
Hon.  William  Brown,  Judge,  presiding. 

Mr.  Louis  Shissler,  for  the  appellants. 

Messrs.  Sheean  &  Weigley,  for  the  appellee. 
12— 6  1st  III. 
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Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

In  1864,  Kate  Feehan,  since  intermarried  with  McKanna, 
accompanied  appellee  and  wife  on  a  trip  from  Illinois  to  Cal- 
ifornia, by  water.  Her  passage  money  was  paid  by  appellee. 
Kate  was  then  an  infant,  and  under  the  control  of  her  guar- 
dian, who  was  desirous  that  she  should  attend  school  for 
another  year,  and  disapproved  of  the  trip. 

The  only  proof  as  to  the  value  of  her  estate  is,  that  it  con- 
sisted of  an  undivided  one-third  of  some  realty,  which,  .after 
her  marriage,  and  a  few  years  after  the  advancement  of  the 
money,  was  sold  for  S3250. 

There  is  no  proof  that  this  trip  was  necessary  for  her  health, 
or  that  it  subserved  any  purpose  other  than  pleasure,  or  as 
company  for  the  wife  of  appellee. 

The  court  gave  for  appellee  the  following  instruction  : 

"  What  are  necessaries  depends  upon  the  circumstances  of 
the  case.  If  the  going  of  defendant,  Kate,  to  California  wa& 
prudent  and  proper,  under  the  circumstances  proved,  and  the 
plaintiif  advanced  money  necessary  to  take  her  there,  and  the 
same  was  for  her  benefit,  then  it  is  for  the  jury  to  determine 
whether  such  advances  of  money  were  for  necessaries." 

There  is  no  positive  rule  by  means  of  which  it  may  be  de- 
termined what  are,  and  what  are  not,  necessaries.  Whether 
articles  are  of  a  class  or  kind  for  which  infants  are  liable,  or 
whether  certain  subjects  of  expenditure  are  necessaries,  are  to 
be  judged  of  hj  the  court.  Whether  they  come  within  the  par- 
ticular class,  and  are  suitable  to  the  condition  and  estate. of 
the  infant,  is  to  be  determined  by  the  jury  as  matter  of  fact. 
For  example,  suppose  this  trip  had  been  to  Europe,  involving, 
in  time,  several  years,  and  an  expenditure  of  thousands  of  dol- 
•lars,  would  any  court  hesitate  to  decide  that  the  money  thus 
advanced  did  not  constitute  necessaries?  Chitty  on  Con.  141  a. 
note  2;  1  Parsons  Con.  296;  Beeler  v.  Young,  1  Bibb,  519;  1 
Am.  Leading  Cases,  248. 
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The  court,  in  the  instruction,  merely  informed  the  jury  that, 
if  the  trip  was  prudent  and  proper,  and  that  the  money  was 
for  her  benefit,  then  the  jury  must  determine  whether  snch  ad- 
vances of  money  were  for  necessaries.  There  was  not  a  \)c\r- 
ticle  of  proof  to  enable  the  jnry  to  determine  as  to  the  pro- 
priety or  impropriety,  the  prudence  or  imprudence  of  the  trip, 
or  that  the  advancement  of  the  money  was  for  the  benefit  of 
appellant. 

Even  if  there  had  been  such  proof,  the  instruction  Avas 
wrong.  The  court  should  have  defined  necessaries  in  some 
manner.  Blackstone  defines  necessaries  to  be  "necessary 
meat,  drink,  apparel,  physic,"  and  says  that  an  infant  may 
bind  himself  to  pay  ''for  his  good  teaching  and  instruction, 
whereby  he  may  profit  himself  afterwards."  The  articles  fur- 
nished, or  money  advanced,  must  be  actually  necessary,  in  the 
particular  case,  for  use,  not  mere  ornament,  for  substantial 
good,  not  mere  pleasure  ;  and  must  belong  to  the  class  which 
the  law  generally  pronounces  necessary  for  infants. 

The  courts  have  generally  excluded  from  the  term  "  neces- 
saries," horses,  saddles,  bridles,  pistols,  liquors,  fiddles,  chro- 
nometers, etc.  It  has  been  held,  however,  that  if  riding  on 
horseback  was  necessary  to  the  health  of  the  infant,  the  rule 
was  different. 

We  have  been  referred  to  no  case,  and,  after  a  thorough  ex- 
amination, have  found  none,  in  which  it  has  been  held  that 
moneys  advanced  for  traveling  expenses,  under  the  circum- 
stances of  this  case,  were  necessaries. 

The  court  should  have  instructed  the  jury  as  to  the  classes 
and  general  description  of  articles  for  which  an  infant  is  bound 
to  pay.  Then  the  jury  must  determine  whether  they  fall 
within  any  of  the  classes,  and  whether  they  are  actually  neces- 
sary and  suitable  to  the  estate  and  condition  of  the  infant. 

It  may  be  proper  to  advert  to  another  principle.  The  infant 
had  a  guardian,  who  had  charge  and  management  of  her 
estate,  which  consisted  entirely  of  realty.  It  was  the  duty  of 
the  guardian  to  superintend  the  education  and  nurture  of  his 


180  Frazier  c.  Gates.  [Sept.  T., 

Syllabus. 

ward,  and  apply  to  such  purpose,  first,  the  rents  and  profits  of 
the  estate,  and  next  the  interest  upon  the  ward's  money.  This 
is  the  positive  command  of  the  statute,  and  he  was  liable,  upon 
his  bond,  for  non-compliance..  He  was  the  judge  of  what 
were  necessaries  for  his  ward,  if  he  acted  in  good  faith. 

A  third  party  had  no  right  to  intervene  and  usurp  the  rights 
and  duties  of  the  guardian.  Even  if  the  money  paid  was,  in 
some  sense,  for  the  infant's  benefit,  and  the  trip  was  prudent 
and  proper,  yet,  if  the  guardian,  in  good  faith,  and  in  the  ex- 
ercise of  a  wise  discretion,  and  with  reference  to  the  best  inter- 
ests of  his  ward,  supplied  her  wants  and  contributed  means 
suitable  to  her  age  and  station  in  life,  and  in  view  of  her 
estate,  then  the  infant  would  not  be  liable  for  the  money,  as 
necessaries.  Beeler  v.  Young,  supra;  Kline  v.  L'Amoureux,  2 
Paige,  419;  Guthrie  v.  Murphy,  4  Watts,  80;  Wailing  v.  Tall, 
9  Johns.  141. 

We  express  no  opinion  as  to  the  weight  of  the  evidence,  for 
the  reason  that  there  must  be  a  new  trial. 

The  judgment  is  reversed  for  the  errors  indicated,  and  the 
cause  remanded. 

Judgment  reversed. 


Andrew  Frazieb 
Setii  Gates. 

FoRCiBLK  \)R'\:\i^FAi—inort(jitge— foreclosure — ejectment — eviction — attorn- 
ment. Where  a  party  executed  a  mortgage  on  real  estate  to  secure  the 
payment  of  a  stun  of  money,  remained  in  possession  several  years  and  till 
foreclosure,  and  permitted  the  laud  to  be  sold  for  the  taxes  of  the  year  in 
which  the  mortgage  was  given,  and  the  purchaser  under  the  tax  sale  sued 
in  ejectment  and  recovered  judgment  against  the  mortgagor  who  failed  to 
give  notice  of  the  suit  to  the  mortgagee,  and  a  writ  of  possession  was  sued 
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out  and  the  plaintiff  in  ejectment  was  put  in  possession,  and  the  mortgagor 
leased  the  premises  from  the  plaintiff  in  ejectment  for  one  year,  and  when 
the  mortgage  was  foreclosed  and  the  land  purchased  by  the  mortgagee,  the 
latter,  after  receiving  a  master's  deed,  brought  forcible  detainer,  when  the 
recovery  and  eviction  in  the  ejectment  suit  was  set  up  as  a  defense :  Held, 
the  facts  showed  collusion  between  the  mortgagor  and  the  holder  of  the 
tax  title,  and  that  constituted  no  defense  for  the  mortgagor,  and  he  must 
yield  possession  to  his  landlord. 

Appeal  from  the  Circuit  Court  of  Mercer  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Mr.  I.  N.  Bassett  and  Mr.  J.  C.  Pepper,  for  the  appel- 
lant. 

Mr.  B.  C.  Taliaferro,  for  the  appellee. 

Mr,  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  forcible  detainer,  brought  by  Gates 
against  Frazier  to  recover  the  possession  of  a  certain  lot  of 
land  in  the  town  of  Keithsburg,  under  the  act  of  1861  giving 
such  action  where  lands  have  been  sold  under  a  judgment  or 
decree  of  court,  and  the  party  defendant  thereto,  after  the 
expiration  of  the  time  of  redemption,  refuses,  after  demand  in 
writing  by  the  purchaser,  to  surrender  possession  thereof. 

Gates  had  purchased  the  premises  March  13,  1869,  for 
$3294,  under  a  decree  of  foreclosure  of  a  mortgage  of  them, 
executed  to  him  by  Frazier,  May  26,  1866,  to  secure  jaayment 
of  the  sum  of  $2500  in  one  year,  with  ten  per  cent  interest, 
and  received  the  master  in  chancery's  deed  for  the  same,  July 
12,  1870. 

It  appeared  in  evidence  that  Frazier  was  living  on  the 
premises  before  the  making  of  the  mortgage,  and  that  he  had 
been  living  on  them  ever  since,  and  that  a  demand  in  writing 
had  been  made  on  him  by  Gates  to  surrender  possession  of  the 
property. 

Frazier  set  up  in  defense  a  tax  deed  for  the  lot  to  Isaac  N. 
Bassett,  dated  July  20th,  1869,  under  a  sale  thereof  May  27, 
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1867,  for  the  taxes  of  1866,  a  judgment  in  ejectment  at  the 
October  term,  1869,  in  favor  of  Bassett  and  against  Frazier, 
for  the  premises,  and  a  writ  of  possession  under  it  of  the  date 
of  November  11,  1869,  with  the  sheriif's  return  thereon  of 
having  executed  the  same  by  taking  possession  of  tlie  premises 
and  delivering  the  same  to  Bassett  November  13,  1869,  and 
a  lease  thereof  from  Bassett  to  Frazier  for  the  term  of  one 
year  from  November  13,  1869. 

It  was  agreed  that  Frazier  did  not  notify  Gates  of  the  eject- 
ment suit,  and  let  judgment  go  against  himself  by  default,  and 
that  Gates  did  not  have  any  knowledge  of  the  pendency  of  the 
ejectment  suit. 

At  the  June  term,  1870,  on  motion  of  Gates  and  John  H. 
Gear,  a  new  trial  was  granted  in  the  ejectment  suit  on  pay- 
ment of  costs. 

fhis  suit  was  commenced  before  a  justice  of  the  peace  July 
20,  1870,  taken  by  ajij^eal  to  the  circuit  court  and  there  tried 
by  the  court  without  a  jury.  The  issue  was  found  for  the 
plaintiff,  Gates,  and  judgment  rendered  in  his  favor,  from 
which  Frazier  has  prosecuted  this  appeal. 

Had  Frazier,  the  mortgagor,  been  the  tenant  of  Gates,  the 
mortgagee,  he  would  have  been  guilty  of  bad  faith  in  not  giv- 
ing the  latter  notice  of  the  pendency  of  the  ejectment  suit,  and 
could  not  refuse  to  deliver  the  possession  to  Gates  on  the 
ground  that  he  held  under,  or  had  acquired,  the  title  of  Bas- 
sett, the  plaintiff  in  ejectment,  under  the  decision  of  this  court 
in  Lowe  v.  Emerson,  48  111.  161.  It  is  there  said,  if  the  ten- 
ant neglects  his  duty  to  give  such  notice  under  such  circum- 
stances, and  a  judgment  of  eviction  is  recovered  against  him 
in  the  ejectment  suit  and  he  attorns  to  the  plaintiff,  when 
called  upon  by  the  landlord  to  surrender  back  the  possession, 
he  can  not  be  permitted  to  refuse  to  do  so  under  the  plea  tliat 
he  has  been  evicted  under  a  paramount  title  under  which  he 
novv^  claims  to  hold. 

The  relation  subsisting  between  mortgagee  and  mortgagor, 
where  the   latter   is   lei't  in   possession,  is  anomalous,  and  its 
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precise  character  is  not  settled.  It  was  discussed  to  some  ex- 
tent in  Carroll  v.  Ballance,  26  111.  9,  and  there  said  that  the 
mortgagee  may  consider  the  mortgagor  as  his  tenant  for  some 
purposes. 

In  Mossy.  Gallimore,  1  Dougl.  282  (269,)  Lord  Mansfield 
said  :  "A  mortgagor  is  not  properly  a  tenant  at  will  to  the 
mortgagee,  for  he  is  not  to  pay  him  rent.  He  is  so  only  quo- 
dani  wodo." 

Whether  Frazier  is  to  be  considered  as  the  tenant  of  Gates 
so  as  to  bring  this  case  within  the  decision  in  Lou-ex.  Emerson, 
or  not.  the  omission  by  Frazier  to  give  Gates  notice  of  the 
pendency  of  the  ejectment  suit,  is  a  circumstance  among  oth- 
ers which  goes  to  mark  the  conduct  of  Frazier  M'ith  bad  faith. 
Frazier,  the  mortgagor,  should  have  paid  the  taxes,  instead 
of  which  he  suffered  the  property  to  be  sold  for  the  taxes  of 
the  very  year  in  which  he  executed  the  mortgage.  He  has, 
ever  since,  and  before  the  mortgage,  been  in  the  actual  occu- 
pation of  the  premises.  The  constitution  of  the  State  required 
Bassett,  before  he  should  be  entitled  to  a  tax  deed,  to  serve 
every  person  in  possession  of  the  lot  with  a  written  notice  of 
his  purchase  of  the  same  for  taxes  three  months  before  the 
expiration  of  the  time  of  redemption  on  the  sale.  It  is  quite 
incredible,  under  the  circumstances,  that  Bassett  could  have 
got  a  tax  title  to  the  lot,  valuable  as  it  was,  without  collusion 
between  himself  and  Frazier.  The  latter  suffered  the  judg- 
ment to  be  recovered  against  him  by  default,  and  on  the  very 
day  the  sheriff  executes  the  writ  of  possession  Frazier  takes 
from  Bassett  a  lease  of  the  premises. 

From  all  the  circumstances,  the  court  that  tried  the  case 
might  well  have  been  authorized  to  find  that  there  was  a  col- 
lusive surrender  of  the  possession  of  Frazier  to  the  claimant 
of  the  tax  title  in  order  to  defeat  the  recovery  of  possession 
by  Gates.  If  so,  Frazier  did  not  fairly  yield  his  possession  to 
Bassett,  and  he  is  bound,  by  the  obligation  of  good  faith  aris- 
ing from  his  deed  of  mortgage,  to  surrender  up  the  possession 
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he  now  holds,  to  Gates,  to  whom  it  rightfully  belongs  as 
against  Frazier,  by  virtue  of  his  title  acquired  under  the 
mortgage. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


The  Adams  Express  Co. 

V. 

Louis   Stettaners 

1.  Common  CARRIER — release  of  liahility.  Wli ere  a  common  carrier  in- 
serts in  the  shipping  receipt  a  condition  that  the  company  will  not  be  lia- 
ble for  loss  beyond  a  specified  sum,  being  less  than  the  value  of  fhe  goods 
shipped:  Held,  that  such  stipulation  does  not  release  the  common  carrier 
unless  it  appears  that  the  shipper  knew  of,  and  assented  to,  the  limitation. 

3.  Where  the  receipt  contains  such  a  stipulation,  and  that  the  carrier 
shall  only  be  held  liable  for  gross  negligence,  and  it  is  assented  to  by  the 
shipper,  still  the  carrier  would  be  bound  for  the  use  of  reasonable  care. 
Common  carriers  can  not,  by  contract,  excuse  themselves  from  reasonable 
care  and  diligence. 

3.  Same — loss  of  goods.  Where  a  person  sends  goods  by  an  express 
company  and  they  fail  to  arrive  at  their  destination,  that  raises  against  the 
company  the  presumption  of  the  want  of  ordinary  care.  The  company 
has  it  within  their  power  to  trace  the  goods  and  discover  wliere  they  were 
lost,  whilst  it  is  not  so  with  the  shipper,  and  hence  the  burden  is  upon 
the  carrier  to  show  that  he  has  used  reasonable  care,  notwithstanding  he 
may  have  stipulated  he  was  only  to  be  held  liable  for  gross  nugligeuce. 

Appeal  from  the  Superior  Court  of  Cook  county. 

Mr.  E.  G.  AsAY  and  Messrs.  Hawes  &  Lawrence,  for  the 
appellant. 

Messrs.  Rosenthal  &  Pence,  for  the  appellee. 
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Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

This  was  an  action  brought  by  the  appellee  against  the 
Adams  Express  Company  to  recover  the  value  of  certain  mer- 
chandise shipped  from  New  York  to  Chicago.  The  case  was 
submitted  to  the  court  upon  the  following  agreement  as  to 
the  facts,  with  liberty  to  both  parties  to  introduce  other  testi- 
mony : 

''It  is  hereby  stipulated  and  agreed  that  the  merchandise  in 
controversy  was  ordered  by  plaintiffs,  merchants  in  Chicago, 
Illinois,  of  Kutter,  Luckemeyer  &  Co.,  merchants  in  the  city 
of  New  York,  in  the  usual  course  of  trade,  and  that  plaintiffs 
ordered  said  New  York  merchants  to  ship  said  merchandise 
to  them  at  Chicago  by  the  defendant,  which  is  an  express 
company  and  common  carrier.  The  value  of  the  goods  at  the 
time  of  loss,  September  13th,  A.  D.  1870,  was  |415.50.  The 
consignors,  said  New  York  merchants,  shipped  said  goods  by 
defendant's  company,  and  received  from  defendant  the  paper 
hereto  annexed.  The  goods  were  not  delivered  to  plaintiffs, 
but  were  lost  in  transit.  No  statement  of  the  value  of  the 
goods  was  made  at  time  of  shipment.  The  same  consignors, 
a  short  time  before  this  shipment,  shipped  a  package  by  same 
company,  of  greater  value  than  $^0,  to  other  parties  (not 
plaintiffs).  Those  goods  were  also  lost.  A  receipt  similar  to 
one  above  was  given  to  consignors  at  time  of  shipment.  The 
consignors  claimed  the  full  value  of  goods  lost,  which  was  at 
first  refused  on  the  ground  that  company  claimed  not  to  be 
liable  for  more  than  $50,  but  was  finally  paid  by  the  company. 
At  the  time  of  payment,  which  was  before  the  goods  in  con- 
troversy were  shipped,  the  company  informed  the  consignors 
that  in  all  shipments  thereafter,  if  they  wished  to  hold  the 
company  liable  for  more  than  $50,  they  must,  at  time  of  ship- 
ment, state  the  real  value  of  package  shipped  ;  that  plaintiffs 
did  not  know,  at  the  time  of  the  shipment  to  them,  of  the  fore- 
going information  by  defendant  to  consignors.  Both  parties 
may  introduce  other  legal  testimony  on  hearing." 
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The  bill  of  lading  which  was  introduced  in  connection  with 
the  foregoing  agreement,  contains  various  stipulations  printed 
underneath  the  receipt  for  the  goods,  one  of  which  is  that  the 
compau}'  shall  not  be  liable  beyond  the  sum  of  $50,  at  which 
the  goods  forwarded  are  to  be  valued,  unless  otherwise  there- 
in expressed,  or  unless  specially  insured,  and  so  specified  in 
the  receipt. 

The  defendant  claimed  it  was  liable  under  this  provision 
only  to  a  judgment  of  $50.  The  court  held  otherwise,  and 
gave  judgment  for  the  value  of  the  goods. 

This  court  has  several  times  held  that  provisions,  like  the 
one  under  consideration,  annexed  to  the  receipt  in  a  bill  of 
lading,  do  not  release  the  carrier  from  his  common  law  liabil- 
ity unless  the  assent  of  the  shipper  to  such  limitation  is  shown, 
and  that  such  assent  is  not  necessarily  to  be  presumed  from 
the  acceptance  of  the  bill  of  lading.  Adams  Express  Co.  v. 
Haynes,  42  111.  90  ;  Western  Transportation  Co.  v.  Newhatl,  24 
111.  466;  Buckkmd  v.  Adams  Express  Co.  97  Mass.  125.  It  is 
ursced  that  the  evidence  in  this  case  shows  what  must  be  con- 
sidered  as  an  assent.  It  is  not  necessary  to  discuss  that  ques- 
tion as  the  judgment  must  be  affirmed   upon  another  ground. 

Even  if  it  should  be  conceded  that  the  shipper,  in  this  case, 
must  be  considered  as  having  assented  to  the  terms  of  the  bill 
of  lading,  we  can  not  hold  the  carrier  excused  from  the  exer- 
cise of  reasonable  and  ordinary  care.  Courts  have  often  had 
occasion  to  express  their  regret  that  common  carriers  have 
been  permitted,  even  by  contract,  to  discharge  themselves 
from  the  obligations  imposed  by  the  salutary  rules  of  the 
common  law.  Practical  monopolies  as  they  often  are,  under 
the  modern  system  of  railway  transportation,  they  seek  to 
impose  their  own  terms  upon  the  public  and  compel  the  ship- 
per to  accept  such  bills  of  lading  as  they  may  choose  to  issue, 
or  not  to  ship  at  all.  The  exemption  relied  upon  by  the  de- 
fendant in  the  present  case,  furnishes  an  illustration.  It  is 
very  unreasonable  in  the  carrier  to  say  that  it  will,  in  no 
event,  be  liable  beyond  the  sum   of  $50   in  the  absence  of  a 
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special  contract,  though  it  may  have  received  much  more  than 
that  sum  merely  in  the  way  of  freight.  If  common  carriers 
desired  to  deal  fairly  with  the  public,  it  would  be  very  easy 
for  them  to  require  the  shipper  to  specify  the  value  of  the 
merchandise  and  insert  the  amount  in  the  receipt,  making 
their  charges  in  proportion  to  their  liability.  If  the  shipper 
should  falsely  state  the  value  he  could  not  complain  at  being 
held  to  his  own  valuation. 

In  ordei-  to  prevent  the  carrier  from  releasing  himself,  by 
contract,  from  all  liability,  courts  have  laid  down  the  rule 
above  stated,  that  he  can  not,  even  by  contract,  exempt  him- 
self from  the  exercise  of  reasonable  care.  Illinois  Central 
Railroad  Co.  v.  Morrison,  19  111.  136;  Adams  Express  Co.  v. 
Haynes,  42  111.  90  ;  N.  J.  Steam  Nav.  Co.  v.  Merchants'  Bank, 
6  How.  (U.  S.)  382  ;  York  Co.  v.  Central  R.  R.  Co.  3  Wallace 
113;  Farnham  v.  Camden  &  Amboy  Railroad  Co.  55  Penn.  58. 

They  have  also  established  the  further  principle  that,  where 
the  goods  fail  to  arrive  at  their  destination  and  the  carrier 
does  not  show  the  manner  of  their  loss,  the  presumption 
arises  against  him  of  want  of  ordinary  care.  Adams  Express 
Co.  V.  Haynes,  42  111.  89  ;  American  Expj7'ess  Co.  v.  Sands,  55 
Penn.  St.  140;  Davidson  v.  Graham,  2  Ohio  St.  Eep.  131. 

This  rule  is  reasonable  and  just.  The  carrier  alone  has  it 
in  his  power  to  show  what  has  become  of  the  goods,  or  why 
they  were  not  duly  delivered.  He  has  the  means  of  tracing 
them  from  the  moment  of  their  shipment.  The  shipper  has 
not.  He  can  only  show  that  he  delivered  them  safely  to  the 
carrier,  and  unless  the  rule  in  question  is  applied,  the  shipper 
would  practically  have  no  remedy,  even  though  his  goods  had 
been  plundered  by  the  very  servants  of  the  carrier.  It  would 
very  rarely  be  in  his  power  to  make  the  necessary  proof. 

In  the  case  before  us,  the  defendant  made  no  proof  what- 
ever, showing  why  the  goods  had  not  arrived.  The  presump- 
tion then  must  be  indulged  that  there  was  the  absence  of  rea- 
sonable care,  and  in  that  event  the  defendant  can  not  excuse 
itself,  even  by  contract.  Judgment  affirmed. 
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City  of  Chicago 

V. 

Thomas   H.   Rogers. 

1.  Practice — verdict.  Upon  the  trial  of  a  cause  in  the  circuit  court,  by 
consent  of  counsel,  the  jury  were  authorized  to  return  a  sealed  verdict, 
and  tlie  court  adjourned;  but  before  the  judge  had  left  hi^  seat  on  the 
bench,  the  jury,  having  agreed,  were  brought  in  and  delivered  an  open 
verdict  in  the  presence  of  the  judge,  clerk  and  plaintiff's  attorney,  in  favor 
of  the  plaintiff,  but  in  tlie  absence  of  defendant  or  his  counsel,  and  were 
discharged :     Held,  tliat  it  was  error  thus  to  receive  the  verdict. 

2.  And  besides,  the  court,  having  adjourned,  could  not  receive  any  ver- 
dict until  it  was  again  convened. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
Hexry  Booth,  Judge,  presiding. 

Mr.  I.  N.  Stiles  and  Mr.  John  Lewis,  for  the  appellant. 

^Messrs.  Merriam  &  Alexander,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  appellee,  in  the 
Cook  circuit  court,  against  appellant,  to  recover  for  injuries 
claimed  to  have  been  received  by  reason  of  defects  in  a  pub- 
lic street  in  the  city.  On  the  trial  in  the  court  below,  by  con- 
sent of  counsel,  the  jury  were  authorized  to  return  a  sealed 
verdict,  the  court  having  adjourned;  but  before  the  judge  had 
left  the  court  room,  or  his  seat  on  the  bench,  he  was  informed 
by  the  officer  having  charge  of  the  jury  that  they  had  agreed 
upon  a  verdict;  thereupon  they  were  brought  in,  and  deliv- 
ered an  open  verdict,  in  the  presence  of  the  judge,  the  clerk 
and  plaintiff's  attorney,  but  in  the  absence  of  defendant's 
counsel,  and  the  jury  were  discharged. 

The  court  having  adjourned  before  the  verdict  was  rendered, 
the  majority  of  the  court  hold  it  was  error  to  receive  it.     The 
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agreement  was,  that  the  verdict  should  be  sealed,  and  it  was  vio- 
lated by  receiving  an  open  verdict.  Again,  the  bill  of  excep- 
tions shows  the  court  had  adjourned,  and  the  court  had  no 
power  to  receive  any  verdict  until  it  was  again  convened. 
This  being  true,  the  court  below  should  have  granted  a  new 
trial.     No  other  error  is  perceived  in  the  record. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


George  Tedrick  et  al. 

V. 

John  H.  Hiis^er. 

1.  Services  as  attorney — whether  compensation  can  be  recovered  for, 
loithout  license  to  practice.  Where  a  party,  representiug  himself  to  be  an 
attorney,  was  employed  by  another  as  such,  and  it  appeared  he  had  no  li- 
cense to  practice  as  an  attorney,  and  in  all  he  did  acted  as  a  regularly  li- 
censed attorney,  it  was  Mid,  he  could  not  recover  for  the  services  so  ren- 
dered. 

2.  Allegations  and  proofs — in  action  against  several.  In  an  action 
ex  contractu  against  several,  there  can  be  no  recovery  unless  a  joint  prom- 
ise or  liability  is  proved. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  John  H.  Hiner 
against  George  Tedrick  and  Thomas  Dugan,  for  services  by 
him  performed  for  the  defendants.  In  the  circuit  court  judg- 
ment was  rendered  in  favor  of  the  plaintiff,  to  reverse  which 
the  defendants  appeal. 

Messrs.  Kretsinger  &  Hannaman,  for  the  appellants. 

Messrs.  Craig  &  Harvey,  for  the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  testimony  in  this  case  clearly  shows  that  appellee  rep- 
resented himself  to  one  of  the  appellants,  Tedrick,  as  an  at- 
torney at  law,  and  familiar  with  the  prosecution  and  direction 
of  actions  of  ejectment..  He  was  introduced  to  Tedrick  as  an 
attorney ;  he  had  held  himself  out  in  Yates  City,  where  he  re- 
sided, as  an  attorney,  and  exhibited  to  persons  there  what  he 
said  was  a  license  to  practice  law.  It  was  in  this  character  he 
approached  Tedrick,  and  as  such  he  was  employed  by  Tedrick 
to  manage  an  ejectment  suit,  which  Tedrick  had  notice  was 
instituted  against  him  to  recover  possession  of  the  farm  on 
which  he  resided.  As  such  attorney,  appellee  advised  and 
counselled  Tedrick,  and  now  seeks  to  recover  compensation 
therefor,  sinking  his  rank  as  an  attorney  and  claiming  to  have 
acted  as  agent  only. 

The  proof  is  clear  that  appellee,  in  all  he  did,  acted  as  a 
regularly  licensed  attorney,  without  having  any  pretensions  to 
such  a  positien,  and  without  any  license  to  practice  as  an  at- 
torney. 

By  section  eleven  of  Chap.  XI,  title,  ''Attorneys  and  Coun- 
selors at  law,"  R.  S.  73,  had  appellee  received  money  or  other 
compensation  from  appellants  for  services  rendered  as  an  attor- 
ney, he  having  no  license,  he  would  be  liable  to  an  action  to 
recover  it  back  by  the  party  paying  it.  The  equity  and  policy 
of  the  statute  forbids  a  recovery  on  his  part  for  services  so 
I'endered. 

There  is  another  objection  to  the  recovery.  There  was  no 
joint  promise  or  liability  to  appellee  proved. 

For  the  reasons  given,  the  judgment  must  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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Henry   Mansfield 

V. 

Almiron    S.   Cole. 

1.  Bailment — diligence.  A  person  receiving  a  horse  to  pasture  for  hire 
is  only  bound  to  the  use  of  reasonable  care  of  tlie  property,  and  only  be- 
comes liable  for  loss  or  injury  to  such  property  where  there  is  a  want  of 
such  care. 

2.  Where  the  owner  of  a  horse  places  it  in  the  hands  of  an  agister, 
and  the  owner  knows  the  animal  to  be  breachy,  if  he  desires  to  have 
more  than  ordinary  care  bestowed  in  keeping  the  animal,  he  should  con- 
tract for  such  superior  diligence. 

Appeal  from  the  Circuit  Court  of  Peoria  county  ;  the 
Hon.  Sabin  D.  Puterbattgh,  Judge,  presiding. 

Messrs.  Ingeesoll  &  McCune,  for  the  appellant. 

Messrs.  McCulloch  &  Rice,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  single  inquiry  presented  by  this  record  is,  whether  the 
evidence  sustains  the  verdict  of  the  jury. 

The  principal  facts  in  the  case  are  as  follows :  The  appel- 
lant delivered  his  horse  to  the  appellee,  to  be  kept  on  his  pas- 
ture. The  horse  broke  out  of  the  enclosure  and  strayed  away, 
and  was  wholly  lost  to  the  appellant. 

The  only  question  involved  in  the  case  is,  whether  the  ap- 
pellee took  the  proper  care  of  the  horse  while  in  his  posses- 
sion. 

It  is  insisted  by  the  appellant  that  the  appellee  ought  to 
have  exercised  a  higher  degree  of  care,  so  as  to  have  prevented 
the  horse  from  escaping  from  his  pasture. 

The  appellee  was  only  bound  to  exercise  ordinary  care,  and 
the  evidence  tends  to  show  that  he  did  use  such  a  degree  of 


192  Harding  v.  Toavn  of  Hale.  [Sept.  T., 

Syllabus. 

diligence  in  the  care  bestowed  on  the  appellant's  horse  while 
in  his  pasture. 

It  appears  from  the  evidence  that  the  horse  was  "  breachy/' 
and  in  view  of  that  fact,  the  appellant  insists  that  the  appel- 
lee ought  to  have  used  a  higher  degree  of  care. 

The  fact  that  the  horse  was  "  breachy,"  seems  to  have  been 
known  to  the  appellant  before  he  let  him  out  to  pasture,  and 
knowing  this  fact,  he  ought  to  have  contracted  for  extraordi- 
nary care.  In  the  absence  of  a  special  contract,  the  agister  ot 
cattle  is  only  bound  to  use  ordinary  care.  Umlaiif  v.  Bassett, 
38  111.  96. 

In  regard  to  the  degree  of  care  that  the  appellee  did  actu- 
ally bestow  on  the  property  of  the  appellant,  there  is  a  con- 
trariety of  evidence,  and  it  is  not  the  province  of  this  court 
to  say  which  was  the  better  evidence,  and  upon  which  the  jury 
ouffht  to  have -relied  with  the  most  confidence.  After  a  care- 
ful  consideration,  we  can  not  say  that  the  verdict  is  against  the 
weight  of  the  evidence. 

The  degree  of  care  bestowed  by  the  appellee  upon  the  prop- 
erty of  the  appellant  while  in  his  possession,  was  a  question 
of  fact  properly  submitted  to  the  jury,  and  in  view  of  all  the 
evidence,  we  do  not  feel  authorized  to  disturb  their  verdict. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Abnee  C.  Haeding 


The  Town   of  Hale. 


1.  Public  highway — obstruction  of.  Where  the  couuly  commission- 
ers lay  out  and  establish  a  public  highway  of  a  prescribed  width,  it  will  be 
confined  to  that  width,  unless  increased  by  dedication  or  otherwise.    The 
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mere  fact  that  it  was  graded,  and  was  traveled  a  greater  width,  but  outside 
of  the  road  no  particular  strip  was  so  used,  does  not  change  the  boundary 
of  the  road. 

2.  Under  the  act  of  1849,  the  owner  of  land  adjoining  a  highway  may 
plant  a  live  fence  on  the  precise  line  of  the  road,  and  may  erect  a  protec- 
tion feuce  not  more  than  six  feet  in  the  road  from  the  live  fence,  and  may 
maintain  it  for  the  period  of  five  years,  without  being  liable  to  prosecution 
for  obstructing  the  highway. 

3.  Bill  in  equity — estoppel.  Where  a  party  files  a  bill  in  equitj'  to  re- 
strain the  removal  of  such  protection  fence,  and,  b}'^  mistake,  alleges  in  his 
bill  that  the  road  was  established  four  rods  wide,  and  afterwards,  by  leave 
of  court,  amends  liis  bill,  and  charges  that  the  road  was,  in  fact,  established 
but  fifty  feet  in  width,  the  first  allegation  does  not  estop  him  from  showing 
he  was  prosecuted  for  obstructing  the  road  that  Avas  but  fifty  feet  in  width. 

4.  Highway — act  of  1849.  In  such  a  case,  it  is  error  to  instruct  tlie  jury 
that,  if  the  defendant  built  a  feuce  in  any  part  of  a  highway  that  had  been 
used  for  more  than  twenty  years  before  the  feuce  was  erected,  they  should 
find  the  defendant  guilty  of  obstructing  the  road.  Such  an  instruction  ex- 
cludes a  defendant  from  all  benefit  of  the  statute  of  1849,  and  should  be 
modified  or  refused. 

5.  Same — dedication.  It  is  error  for  the  court  to. instruct  the  jury  that, 
while  the  voluntary  use  with  the  assent  of  the  owner  of  the  soil  maj^  not 
be  enough  to  create  a  highwa}',  but  when  used,  traveled  by  the  public,  and 
recognized  and  repaired  by  the  public  authorities,  and  acquiesced  in  by 
the  owner,  it  becomes  a  public  highway  by  dedication.  In  such  a  case,  the 
question  of  an  intention  to  dedicate  by  the  owner  is  essential  to  the  dedi- 
cation in  addition  to  the  other  acts  specified  in  the  instruction.  That  ques- 
tion should  be  fairly  left  to  the  jury,  but  is  taken  from  them  by  such  an  in 
struct  io:,. 

Appeal   from  the   Circuit  Court  of  Warren  county  ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Harding  &  McCoy,  for  the  appellant. 

Mr.  John  J.  Glenn  and  Mr.  John  Porter,  for  the  ap- 
pellee. 

Mr.  Justice   McAllister  delivered   the    opinion    of  the 
Court : 

This  action  was  commenced  in  a  justice's  court,  by  the  town 

of  Hale  against  Harding,  to  recover  a  penalty  under  the  statute 
13 — 6  1st  III. 
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for  an  alleged  encroachment  by  the  defendant  upon  a  pub- 
lic highway.  Stat.  1861,  p.  264.  In  that  court  judgment 
was  given  for  the  defendant,  from  which  the  plaintiff  took  an 
appeal  to  the  Warren  county  circuit  coui't,  wherein  the  cause 
was  tried  before  a  jury,  who  returned  a  verdict  against  defend- 
ant of  guilty.  A  motion  for  new  ti-ial  was  made,  overruled 
by  the  court  and  judgment  rendered  upon  the  verdict. 

The  evidence  and  rulings  of  the  court  were  preserved  by 
bill  of  exceptions,  and  the  case  brought  to  this  court  by  ap- 
peal. The  errors  assigned  question  the  propriety  of  the  ruling 
of  the  court  in  refusing  to  grant  the  motion  for  a  new  trial, 
and  in  giving  instructions  on  behalf  of  plaintiff  and  refusing 
those  on  behalf  of  defendant. 

The  bill  of  exceptions  purports  to  contain  all  the  evidence. 
The  road  in  question  was  known  as  the  Monmouth  and 
Oquawka  road,  running  east  and  west  through  sections  27,  28, 
etc.,  Hale  township,  Warren  county. 

The  plaintiff  gave  in  evidence,  without  objection,  the  rec- 
ord of  proceedings  in  the  county  commissioners'  court  of  that 
county,  at  the  October  term,  1838,  purporting  to  lay  out  a 
highway  from  Monmouth  to  Oquawka,  fifty  feet  wide,  and  on 
the  middle  line  through  certain  sections,  including  said  section 
27.  And  also  introduced  in  evidence,  without  objection,  the 
record  of  proceedings  in  the  same  court  at  the  June  term, 
1847,  from  which  it  appears  that  an  order  was  made  that  the 
survey  of  Joseph  Paddocks,  county  surveyor,  of  the  road  com- 
mencing on  sec.  26,  11  north,  3  west,  thence  west  to  Hender- 
son county  line, /or  the  'purpose  of  grading  said  road,  be  filed, 
and  that  the  expense  of  such  survey  be  paid  out  of  the  county 
treasury.  The  survey  was  filed  on  the  10th  of  June,  1847, 
and  reads  as  follows:  "Survey  of  the  road  from  Monmouth 
to  Oquawka,  commencing  at  the  quarter,  section  corner  be- 
tween sections  26  and  27,  then  north  83  deg.  30  min.  west  to 
the  Henderson  county  line  at  the  quarter  section  corner  of 
section  30,  town  11   north,  3  west,  and  of  the  lots  that  were 
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sold  out  to  be  graded,  and  the  names  of  the  undertakers  an- 
nexed to  said  lots,  as  per  plat  hereto  annexed  will  show,  the 
dotted  line  representing  the  road."  This  dotted  line  begins 
near  the  east  line  of  section  27,  and  runs  west  through  tiie 
middle  of  sections  27,  28,  29  and  30. 

The  only  other  proceedings  relate  to  the  letting  of  the  con- 
tracts for  doing  the  grading,  and  acceptance  of  the  work. 

These  proceedings  in  1847  purport  to  be  neither  for  the  pur- 
pose of  laying  out  a  new  road,  nor  the  widening  of  one  already 
laid  out,  but  are  merely  for  the  purpose  of  grading  one  already 
laid  out,  which  was  fifty  feet  in  width.  There  was  evidence, 
however,  tending  to  show  that,  in  making  the  grade  of  the 
road,  under  the  order  of  1847,  through  section  27,  "they  broke 
from  out  to  out  sixty  feet,"  and  that  the  road  laid  out  was  in 
fact  sixty  feet  wide. 

There  was  no  dispute  as  to  the  north  line  of  the  highway, 
through  section  27.  That  line  seems  to  have  been  established 
and  marked  by  a  fence  which  had  existed  for  twenty  years  and 
upwards.  But  there  appears  to  have  been  no  fence  on  the 
south  line  during  any  considerable  part  of  that  time ;  if  there 
was,  the  record  fails  to  show  it. 

It  appears  that  the  ground  through  27,  where  the  road  was 
laid  out,  was  rather  low  and  wet,  and  that  the  work  of  grad- 
ing was  insufficiently  done  to  make  a  good  road ;  that,  as 
was  natural  to  suppose,  in  the  wet  seasons  of  the  year,  the 
travel  encroached  upon  the  lands  on  the  south  side.  But  there 
is  no  evidence  to  show,  nor  is  it  pretended  by  counsel  for  ap- 
pellee, that  such  travel,  outside  of  the  regularly  laid  out  road, 
was  confined  to  any  particular  strip  of  a  given  width;  nor  are 
there  any  circumstances  in  proof  from  which  the  jury  could 
infer  any  intention  on  the  part  of  the  owner  to  dedicate  any 
particular  additional  strip  of  land  on  the. south  side  of  the 
highway  regularly  laid  out,  so  as  to  make  it  a  lawful  highway 
of  any  greater  width  than  the  fifty  feet  as  prescribed  by  the 
county  commissioners'  court,  or  at  most,  than  the  sixty  feet — 
the  width  at  which  it  was  worked. 
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The  defendant,  being  the  owner  of  the  southeast  quarter  of 
section  27,  the  north  boundary  of  which  was  upon  the  south 
line  of  this  highway,  and  wishing  to  plant  a  hedge  or  live 
fence  upon  the  south  line  of  such  highway,  prepared  his  ground 
for  that  purpose,  and,  in  the  spring  of  1869,  built  a  fence  for 
the  protection  of  the  hedge  along  the  margin  of  the  highway. 
That  fence  is  the  alleged  encroachment. 

By  an  act  of  the  legislature,  approved  February  12th,  1849, 
it  is  enacted,  "  That  whenever  any  oM^ner  or  owners,  occupant 
or  occupants,  of  any  land  or  lands  bordering  upon  a  public 
road  or  highway,  except  a  street  or  alley  in  a  town  or  village 
through  which  any  public  road  or  highway  may  pass,  may 
wish  to  plant  any  live  fence  along  the  margin  of  his,  her  or 
their  lands,  it  shall  be  lawful  for  any  such  person  or  persons  to 
set  or  plant  any  such  hedge  or  live  fences  precisely  on  the  line 
of  the  public  road  or  highway,  and  also  to  set  or  plant  on  the 
margin  of  said  road  a  protection  fence,  not  to  occupy  more 
than  six  feet  of  the  margin  of  said  road,  and  such  protection 
fence,  when  planted  opposite  any  fence  or  hedge,  actually  set  or 
planted,  shall  he  permitted  by  su2)ervisors  and  all  other  persons  to 
remain  for  the  term  of  jive  years"  etc.     Stat.  1849,  p.  84. 

The  plaintiff  introduced  in  evidence,  on  the  trial  of  the 
<5ause,  an  original  and  amended  bill  in  chancery,  filed  by  de- 
fendant, as  complainant  therein,  in  the  Warren  circuit  court, 
in  May,  1869,  to  restrain  the  officers  of  the  town  of  Hale  from 
interfering  with  said  protection  fence,  which  bills  were  sworn 
to  by  defendant,  and  upon  which  an  injunction  was  allowed. 
In  the  original  bill  it  is  alleged  that  the  highway  in  question 
was  originally  laid  out  four  rods  wide;  but  having  obtained 
leave  to  amend  his  bill,  he  stated  in  such  amendment  that  it 
was  erroneously  alleged  in  the  original  bill  that  the  road  was 
originally  laid  out  of  the  width  of  four  rods,  and  that  it  was 
in  fact  laid  out  but  fifty  feet  wide. 

The  counsel  for  appellee  seem  to  rely  upon  the  allegation 
of  the  original  bill,  that  the  road  was  laid  out  of  the  width 
of  four  rods,  as  an  estoppel  upon  defendant. 
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"Whether  the  statements  in  the  bill  are  to  be  taken  conclu- 
sively against  the  complainant,  as  admissions  by  him,  has  been 
doubted;  but  the  prevailing  opinion  is  supposed  to  be  against 
their  conclusiveness,  on  the  ground  that  the  facts  therein  stated 
are  frequently  the  mere  suggestions  of  counsel,  made  for  the 
purpose  of  obtaining  an  answer  under  oath.  If  the  bill  has 
been  sworn  to,  without  doubt  the  party  would  be  held  bound 
by  its  statements,  so  far  as  they  are  direct  allegations  of  fact." 
1  Greenlf.  Ev.  sec.  551,  and  the  cases  cited  in  note  2. 

The  allegation  of  the  original  bill  is,  "that  a  public  road 
of  the  width  of  four  rods,  leading  west  from  Monmouth,  in; 
said  county,  and  commonly  known  as  the  Oquawka  road,  was 
laid  out  by  the  proper  authorities  of  said  county  many  years 
ago." 

The  allegation  of  the  amended  bill  is,  "that  the  public  road 
known  as  the  Monmouth  and  Oquawka  road,  mentioned  in 
your  orator's  said  bill,  was  originally  laid  out  of  the  width  of 
fifty  feet,  instead  of  four  rods,  as  erroneously  stated  in  said 
original  bill,  as  shown  by  the  record  of  the  laying  out  of  said 
road,  a  copy  of  which  is  hereto  annexed,"  etc. 

The  position  of  counsel,  that  the  defendant  was  estopped  by 
his  allegation  in  the  original  bill  from  denying  that  this  high- 
way was  laid  out  four  rods  wide,  is  susceptible  of  two  an- 
swers: 1st.  The  allegation,  as  it  originally  stood,  was  not  of 
itself  a  direct  allegation  of  a  fact,  but  a  reference  to  a  legal 
proceeding  and  its  results.  It  partakes  of  the  nature  of  a  de- 
scription. Yet  there  was  such  a  clear  mistake  or  variance, 
that  the  records  of  the  county  commissioners'  court  would  not 
be  admissible  to  sustain  it.  It  would  be  an  extraordinary 
doctrine  that,  if  a  complainant  in  chancery  refers  to  a  legal 
proceeding  in  his  bill,  and  gives  a  mistaken  description  of  it, 
he  is  forever  bound  by  such  mistaken  description,  although 
he  amends  his  allegation  in  conformity  with  the  truth,  under 
leave  of  the  court.  2d.  When  the  amendment  was  made 
under  the  order  of  the  court,  there  ceased  to  be  any  such  alle- 
gation,  that   the   road   was   laid  out    four    rods  wide.      That 
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allegation  became  altered  into  another,  in  conformity  with  the 
truth.  Amendments  to  a  bill  are  always  considered  as  form- 
ing a  part  of  the  original  bill.  Although  it  is  the  practice  to 
call  a  bill  thus  altered  an  amended  bill,  the  amendment  is  in 
fact  esteemed  but  as  a  continuation  of  the  original  bill,  and 
as  forming  a  part  of  it,  for  both  original  and  amended  bills 
constitute  but  one  record.     1  Dan.  Ch.  Pr.  455. 

But  the  plaintiff  having  introduced  the  bill  in  evidence,  the 
defendant  was  entitled  to  the  benefit  of  all  its  allegations  of 
fact  making  in  his  favor.  It  distinctly  alleges,  "that  the  said 
fence  was  and  is  of  a  temporary  character,  intended  merely 
for  the  2^1'otection  of  a  hedge  which  complainant  began  to 
grow  and  attempted  to  raise  on  his  land  and  near  the  line  of 
said  road,  on  the  south  side  thereof,  which  said  hedge  is  loca- 
ted about  six  feet  inside  of  said  fence." 

There  was  no  attempt,  on  the  part  of  plaintiff  below,  to 
controvert  the  truth  of  this  allegation,  or  the  testimony  given 
by  the  defendant  on  the  trial,  that  the  fence  was  made  as  a 
protection  to  his  hedge. 

Such  being  the  state  of  the  case,  the  court,  on  behalf  of  the 
plaintiff,  gave  to  the  jury  the  following  instr-uction : 

"  The  jury  are  instructed,  on  the  part  of  the  plaintiff,  that,  if 
they  believe,  from  the  evidence  in  this  case,  that  the  defend- 
ant, Harding,  erected,  or  caused  to  be  erected  or  built,  a  fence 
in  any  part  of  a  public  highway  running  on  the  north  side  of 
the  southeast  quarter  of  section  27,  11,  3  in  Hale  township, 
in  Warren  county,  and  that  although  they  may  believe,  from 
the  evidence  in  this  cause,  was  not  a  laid  out  road  according 
to  the  statute,  where  the  fence  is  erected ;  yet  if  they  believe, 
from  the  evidence  in  this  cause,  that  any  part  of  said  fence  is 
in  any  part  of  a  public  highway  that  has  been  used,  worked 
and  traveled  for  more  than  twenty  years  before  the  erection 
of  said  fence,  then  they  will  find  the  defendant  guilty,  and 
assess  the  damages  at,"  etc. 
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It  was  shown,  upon  the  trial,  by  witnesses  who-had  made  an 
actual  measurement,  and  the  fact  was  not  disputed  by  anybody 
who  had  made  such  measurement,  that  after  defendant  had 
built  his  fence,  the  width  of  the  highway  between  it  and 
the  fence  on  the  north  line  was  generally  sixty -three  feet, 
though  in  some  places  it  was  only  sixty -two.  This  left  the 
highway  at  least  two  feet  wider  than  any  witness  pretended  it 
was  practically  laid  out  under  the  proceedings  of  1847  ;  but 
even  if  it  be  conceded  that,  by  dedication  or  prescription,  a 
still  wider  strip  was  added  to  it  on  the  south  side,  of  which 
there  is  no  satisfactory  evidence  in  the  record,  still,  as  the  case 
stood  upon  undisputed  facts,  the  real  questions  to  be  submitted 
to  the  jury  were,  whether  the  defendant  had  actually  planted 
a  hedge  upon  his  land  near  the  south  line  of  the  road,  and 
made  the  fence  opposite  the  hedge  for  its  protection,  and 
Avhether  such  fence  took  in  more  than  six  feet  of  the  margin 
of  the  road,  and  they  should  have  been  told  that,  if  the  hedge 
was  actually  planted,  and  the  fence  for  its  protection  included 
more  than  six  feet  of  the  margin  of. the  road,  the  defendant 
would  be  liable,  otherwise  not. 

Instead  of  this,  the  instruction  given  declared  an  absolute 
liabilitv,  if  the  defendant  erected  or  caused  to  be  erected  or 
built  a  fence  in  any  part  of  the  public  highway.  The  effect 
■  of  this  instruction  was  to  exclude  all  consideration  of  the 
grounds  of  defense,  and  to  deprive  the  defendant  of  the  pro- 
tection of  the  statute  of  1849,  and  it  was  error  to  give  it. 

The  second  instruction,  on  behalf  of  plaintiff,  is  thus: 

"^The  jury  are  instructed  the  voluntary  use  of  a  way  by  the 
public,  with  the  assent  of  the  owners  of  the  soil,  may  not  of 
itself  be  enough  to  make  it  a  public  highway;  but  when  the 
fact  that  it  is  used  and  traveled  by  the  public  is  connected 
with  proof  of  its  actual  recognition,  and  repaired  by  the  jsroper 
public  authorities  by  the  public,  and  an  acquiescence  by  the 
owner  of  the  land — that  the  way  is  a  public  highway  by  ded- 
ication.    And  if  the  jury  believe,  from  the  evidence  in  this 
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case,  that  the  public  authorities  of  AVarren  county  and  Hale 
township  worked  and  repaired  the  road  where  the  defendant 
has  his  fence,  and  the  repairing,  working  and  traveling  of  said 
road  by  the  public  was  done  with  the  knowledge  and  assent  of 
the  defendant  or  his  grantor  or  grantors,  then  the  jury  should 
find  for  the  plaintiffs  in  this  case." 

The  vital  principle  of  dedication  is  the  intention  to  dedi- 
cate— the  animus  dedioandi;  and  whenever  this  is  unequivo- 
cally manifested,  the  dedication,  so  far  as  the  owner  of  the  soil 
is  concerued,  has  been  made.     Ang.  on  Highways,  sec.  142. 

In  Marcy  v.  Taylor,  19  111.  634,  the  court  said  :  ''A  dedi- 
cation for  a  highway  may  be  proven  in  various  ways;  it  may 
be  established  by  a  written  grant,  by  long  and  uninterrupted 
user,  or  by  the  acts  and  declarations  of  the  owner  of  the  prem- 
ises; but  to  be  availing,  it  must  be  made  with  the  intention  to 
dedicate."     See  also  Rees  v.  City  of  Chicago,  38  111.  322. 

By  this  second  instruction,  instead  of  submitting  the  ques- 
tion of  intention  to  dedicate,  to  the  jury,  the  court  tells  them 
that  the  facts  of  user  by  the  public,  recognition  by  the  proper 
authorities  and  making  repairs,  "and  nn  acquiescence  h\  the 
owner  of  the  land,"  of  themselves  constitute  dedication.  In 
the  latter  branch  of  the  same  instruction,  the  court  improperly 
assumed  that  the  place  where  the  defendant  has  his  fence  was 
a  road,  and  then  directed  the  jury  to  find  for  the  plaintiff',  if 
they  believed,  from  the  evidence,  that  the  public  authorities 
worked  and  repaired  it,  and  the  repairing,  working  and  trav- 
eling of  said  road,  by  the  public,  was  done  with  the  knowledge 
and  assent  of  the  defendant  or  his  grantor  or  grantors.  This 
instruction  noes  the  length  of  making  any  act  of  working,  re- 
pairing or  traveling  on  this  road,  with  the  knowledge  and  as- 
sent of  the  defendant,  to  constitute  a  cause  of  action  against 
him ;  and  it  goes  still  further,  and  declares  that,  if  the  act  of 
repairing,  working  and  traveling  on  the  road  was  done  with 
the  knowledge  and  assent  of  defendant's  grantor  or  grantors, 
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without  reference  as  to  whether  it  was  before  or  after  their 
grant  to  him,  still  he  shall  be  made  liable.  Such  is  not  the 
law. 

The  instruction  was  manifestly  erroneous,  and  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Samuel  B.  Walton  et  al. 

V. 

J.  D.  Develing  et  al. 

1.  Election — injunction — disobedience.  Where  the  law  authorizes  an 
election  to  be  called  in  a  township  to  determine  whether  a  majoritj^  are  in 
Cavor  of  subscribing  to  the  st(ick  of  a  railroad  company,  and  the  election  is 
called  in  pursuance  to  the  requirements  of  the  law,  a  court  of  equity  has 
no  power  to  restrain  the  officers  from  holding,  or  the  people  from  voting, 
at  such  election.  A  writ  of  injunction  issued  in  such  a  case  is  void,  and 
the  officers  and  people  are  not  bound  to  obey  it,  as  the  court  has  no  juris- 
diction to  issue  the  writ. 

2.  IN.TUNOTION — contempt  of  court.  In  such  a  case,  the  defendants  are 
not  liable  to  be  punished  for  a  contempt  of  court  for  disobedience  to  such 
a  writ.  The  statute  confers  power  upon  the  court  to  punish  for  a  con- 
tempt "for  disobeying  its  process,  rules  or  orders  issued  or  made  conform- 
ably to  law."  And  the  court  having  no  power  to  enjoin  the  holding  of  an 
elrciion,  an  injunction  issued  for  the  purpose  is  not  issued  conformably  to 
law,  and  is  void. 

3.  Officers — legal  duty.  Where  the  law  plainly  requires  an  officer  to 
perform  a  duty,  and  he  is  not  exceeding  or  abusing  his  powers,  but  fairly 
acting  witliiii  the  same,  and  a  court  issues  a  writ  to  restrain  him  from  its 
performance,  he  must  discharge  his  duty  as  prescribed  by  the  law. 

4.  'EtqxjvuY— jurisdiction — error.  Wliere  the  court  has  jurisdiction  of 
the  subject  matter,  but  acts  erroneously,  then  the  person  enjoined  would  be 
in  contempt  by  disobeying  the  writ. 

5.  iNjaNCTiON — dissolution — damages.  Where  a  writ  of  injunction  is- 
sued in  such  a  case,  is  dissolved,  it  is  the  duty  of  the  court,  on  suggestions 
being  filed  by  the  defendants,  to  hear  evidence  and  assess  such  damages  as 
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the  nature  of  the  case  maj'  require.  Nor  does  the  fiict  that  the  writ  of 
injunction  was  void,  affect  the  right  of  tlie  parties  to  recover  damages. 
Parties  have  tlie  same  riglit  to  defend  against  a  void,  as  a  valid,  writ. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  C.  R.  Starr,  for  the  appellants. 

Mr.  Wm.  Potter,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

Upon  application  to  the  master,  a  writ  of  injunction  was  is- 
sued to  restrain  appellants,  who  composed  the  board  of  election 
of  the  town,  from  holding  an  election  in  accordance  with  the 
statute,  in  reference  to  the  subscription  to  the  capital  stock  of 
a  railroad  company. 

The  allegations  in  the  bill  which  seem  to  be  relied  upon  in 
the  argument  are,  that  there  had  been  a  previous  election 
upon  a  proposition  to  subscribe  §50,000,  and  that  the  clerk  of 
the  town,  upon  the  petition  of  ten  legal  voters,  and  tax  pay- 
ers, had  unlawfully  posted  up  notices  that  an  election  would 
be  held  to  determine  whether  or  not  the  electors  of  the  town 
were  in  favor  of  subscribing  §30,000  to  the  stock  of  the  com- 
pany. 

The  election  was  held  in  violation  of  the  injunction,  and 
appellants  were  fined  for  contempt,  which  consisted  of  the 
alleged  disobedience  of  the  process  of  the  court. 

There  is  no  pretense  that  the  special  statute,  by  virtue  of 
which  the  election  was  to  be  held,  had  not  been  fully  com- 
plied with  by  a  proper  petition  and  due  notice. 

By  the  writ  the  clerk,  supervisor,  collector  and  asses.sor  of 
the  town,  and  all  other  persons  therein,  were  enjoined  from 
holding  or  participating  in  the  election. 

Two  questions  arise  for  consideration. 

First — Had  the  court  any  jurisdiction  over  the  subject  mat- 
ter, and  authority  to  issue  the  writ? 
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Second — If  it  had  not,  was  the  alleged  disobedience  a  con- 
tempt of  the  court? 

The  cases  in  which  this  remedial  writ  has  been  issued,  are 
of  almost  endless  variety,  and  yet  there  should  be  some  limit 
to  the  exercise  of  this  enormous  power.  In  Brotvn  v.  Neicall, 
2  Myl.  &  Cr.  558,  Lord  Cottenham,  in  delivering  the  opin- 
ion, said,  as  to  this  power:  "I  am  most  unwilling  to  lay  down 
any  rule  which  should  limit  the  power  and  discretion  of  the 
court  as  to  the  particular  cases  in  which  a  special  injunction 
should  or  should  not  be  granted  ;  but  I  have  always  felt — and 
since  I  have  been  upon  the  bench  I  have  seen  no  reason  to 
alter  my  opinion — that  extreme  danger  attends  the  exercise 
of  this  part  of  the  jurisdiction  of  the  court,  and  that  it  is  a 
jurisdiction  to  be  exercised  with  extreme  caution.  It  is  abso- 
lutely necessary  that  the  power  should  exist  because  there  are 
cases  in  which  it  is  indispensable ;  but  I  believe  that,  practi- 
cally, it  does  as  much  injustice  as  it  promotes  justice,  and  it 
is,  therefore,  to' be  exercised  with  extreme  caution." 

The  strong  language  of  the  learned  chancellor  applies  with 
great  force  to  the  case  at  bar. 

Section  10  of  the  act  to  incorporate  the  railroad  company, 
prescribes  that  the  clerk  of  the  town,  upon  the  presentation  of 
a  petition  signed  by  ten  citizens,  legal  voters  and  tax  payers 
of  the  township,  shall  post  up  notices  of  an  election,  which 
shall  be  conducted  in  the  manner  provided  by  law  for  the 
election  of  town  officers.     Private  Laws  1869,  135. 

The  law  referred  to  in  section  10,  requires  that  the  electors 
shall  meet  at  the  time  and  place  specified  in  the  notice,  choose 
a  moderator,  and  proceed  with  the  election  ;  and  that  the  town 
clerk  shall  be  the  clerk  at  the  meeting. 

An  act  of  the  same  session  of  the  legislature  provides  that 
the  proper  authorities  may,  after  rejection,  again  submit  to 
the  electors  a  proposition  to  subscribe  to  the  capital  stock  of 
any  corporation,  at  their  discretion.     Sess.  Laws  1869,  173. 

Thus  it  will  be  seen  that  the  rejection  of  the  subscription  is 
no  bar  to  a  subsequent  election. 
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No  fraud  is  charged  in  the  bill,  and  it  is  not  alleged  that 
the  act  of  incorporation  is  invalid  and  not  obligatory  upon  the 
officers  mentioned  in  it. 

The  charter  of  the  railroad  company  made  it  the  duty  of 
the  clerk,  upon  request,  to  submit  tlve  question  of  subscribing 
to  the  stock  to  the  voters;  but  when  we  construe  it  in  con- 
nection with  the  other  act,  having  reference  to  the  same  sub- 
ject, we  find  that  he  is  released  from  the  positive  duty  and 
must  exercise  a  discretion. 

There  is  no  charge  of  the  exercise  of  an  unreasonable  dis- 
cretion, or  of  non-compliance  with  the  law. 

In  such  case,  what  must  control  the  officer,  the  mandate 
of  the  court,  or  the  plain  behests  of  the  law?  The  court,  as 
well  as  the  inferior  officer,  must  be  governed  by  the  law. 
When  the  law  imposes  a  positive  duty  upon  a  public  function- 
ary and  a  court  commands  him  not  to  perform  it,  he  must 
obey  the  law  and  disobey  the  writ  of  the  court.  If  the  law 
give  him  a  discretion  in  the  discharge  of  a  public  duty,  the 
implication  is  that  he  must  act  without  other  control  than  his 
own  judgment.  Upon  the  allegations  in  the  bill,  there  could 
be  no  power  or  jurisdiction  in  the  court  to  review  or  restrain 
the  discretion.  If  so,  there  would  be  no  discretion.  The  offi- 
cer, and  not  the  court,  must  discern  and  determine  the  propri- 
etv  of  the  election. 

In  Mooers  v.  SmecUey,  6  Johns.  Ch.  28,  a  bill  was  filed  to 
enjoin  the  supervisors  of  a  town  from  the  allowance  of  certain 
bounties  for  wolf  scalps  to  non-residents  of  the  town,  and  al- 
leging that  the  bounties  were  confined  to  residents,  and  that, 
by  such  action  of  the  supervisors,  the  tax  of  the  plaintiff  was 
greatly  augmented. 

The  law  gave  the  supervisors  authority  "to  examine,  settle 
and  allow  all  accounts,  etc." 

Chancellor  Kent  said  :  "I  can  not  find,  by  any  statute,  or 
precedent  or  practice,  that  it  belongs  to  the  jurisdiction  of 
chancery,  as  a  court  of  equity,  to  review  and  control  the  de- 
termination  of  the   board.     *     *     This  power  implied  and 
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required  the  exercise  of  sound  judgment.  *  *  This  is  not 
the  case  of  a  private  trust,  but  the  official  act  of  a  political 
body  ;  and  in  the  whole  history  of  the  English  court  of  chan- 
cery there  is  no  instance  of  the  assertion  of  such  jurisdiction 
as  is  now  contended  for." 

In  the  case  of  Freioin  v.  Lewis,  4  Myl.  &  Cr.  249,  it  was 
held  that  the  chancellor  had  no  jurisdiction  to  exercise  any 
power  over  the  proceedings  of  the  poor  law  commissioners 
unless  they  wgre  departing  from  the  power  which  the  law  had 
vested  in  them,  or  were  assuming  a  power  which  the  law  did 
not  give  them.  The  chancellor,  in  delivering  the  opinion  of 
the  court,  used  the  following  language:  "So  long  as  those 
functionaries  strictly  confine  themselves  within  the  exercise 
of  those  duties  which  are  confided  to  them  by  the  law,  this 
court  will  not  interfere.  The  court  will  not  interfere  to  see 
whether  any  alteration  or  regulation  Avhich  they  may  direct, 
is  good  or  bad,"  when  there  is  no  departure  from,  or  abuse  of, 
the  powers  granted. 

The  court  had  no  right  to  control  the  discretion  exercised 
in  this  case,  but  the  writ  was  absolutely  void.  The  election 
proposed  would  have  been  an  assemblage  of  the  people  for  a 
lawful  purpose,  and  for  consultation  for  the  common  good.  It 
would  have  violated  no  law;  would  have  been  no  usurpation 
of  authority,  and  would  have  been  the  exercise  of  a  constitu- 
tional right. 

The  writ  not  only  restrained  the  officers,  but  the  electors — 
the  people. 

If  a  majority  of  the  voters  voted  in  favor  of  subscription, 
the  making  of  it  might  be  enjoined  for  good  reasons,  and  the 
issue  of  bonds  might  be  restrained  for  sufficient  cause. 

But  the  attempt  to  check  the  free  expression  of  opinion — to 
forbid  the  peaceable  assemblage  of  the  people — to  obstruct  the 
freedom  of  elections — if  successful,  would  result  in  the  over- 
throw of  all  liberty  regulated  by  law.  The  mere  effort  to 
assume  such  power  is  dangerous  to  the  rights  of  the  citizen. 
If  the  courts  can  (Jictate  to  the  officers  of  the  people  that  they 
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shall  not  hold  an  election  from  fear  of  some  imaginary  wrong, 
then  people  and  officers  are  entirely  subservient  to  the  courts, 
and  the  consequences  are  too  feai'ful  to  contemplate. 

The  principle  which  would  authorize  the  mighty  mandate 
of  a  court  of  chancery,  in  this  case,  would  justify  it  in  every 
election  to  be  held  by  the  people,  and  thus  the  whole  admin- 
istration of  the  government  might  be  obstructed  and  all 
power  and  authority  placed  at  the  footstool  of  the  judge. 

We  are  of  opinion  that  the  court  had  no  jurisdiction  to  is- 
sue the  writ,  and  that  it  is,  therefore,  null  and  void. 

Was,  then,  the  disobedience  of  the  writ  a  contempt  of  the 
court  ? 

Though  the  authorities  are  conflicting,  this  court  has  re- 
peatedly held  that  an  appeal  lies  from  the  judgment  of  the 
circuit  court  to  the  supreme  court  imposing  a  fine  for  con- 
tempt of  the  process  of  the  court.  Stuart  v.  The  People,  3 
Scam.  395;  Crook  v.  The  People,  16  111.  535;  Brown  v.  The 
People,  19  111.  613  ;  Wightman  v.  Wightman.,  45  111.  167  ;  Win- 
helman  v.  The  People,  50  111.  449 ;  Winshij)  v.  The  People,  51 
111.  296. 

According  to  the  statute,  circuit  courts  have  power  to  pun- 
ish all  contempts  "for  disobeying  any  of  its  process,  rules  or 
orders,  issued  or  made  conformably  to  law."  The  process 
must  be  issued  in  compliance  with  the  law.  Its  vitality  de- 
pends upon  this.  If  the  act  enjoined  is  plainly  and  impera- 
tively required  by  law  to  be  performed  by  the  officer,  then  the, 
process  forbidding  it  is  not  made  "conformably  to  law." 

In  this  case,  the  power  to  punish  for  contempt  is  only  aux- 
iliary and  incidental  to  jurisdiction  over  the  subject  matter. 
As  there  was  no  jurisdiction  of  the  matters  alleged  in  the  bill, 
the  subsequent  action  of  the  court  was  extra-judicial  and  void. 
Piper  V.  Pearson,  2  Gray,  120;  Davis  v.  The  Mayor  of  New 
York,  1  Duer,  451 ;  Perry  v.  Mitchell,  5  Denio,  537. 

If,  however,  the  court  had  acted  within  its  powers  and  ju- 
risdiction, although  erroneously,  the  party  would  be  in  con- 
tempt for  breach  of  the  injunction. 
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There  could,  therefore,  be  no  contempt,  as  there  was  no  ju- 
risdiction in  this  case. 

The  court  erred  in  its  refusal  to  hear  proof  upon  the  sug- 
gestion of  damages  for  the  issuance  of  the  injunction.  When 
the  answer  was  filed,  the  court  dissolved  the  injunction.  The 
statute  is  imperative  that,  after  dissolution,  the  court  shall 
hear  evidence  and  assess  such  damages  as  the  nature  of  the 
case  may  require.     Sess.  Laws  1861,  133. 

According  to  the  view  we  have  taken  of  the  case,  there  was 
no  disobedience  of  the  writ,  and  all  of  the  defendants  could 
unite  in  the  suggestion  of  damages. 

Counsel  for  appellees  assumes  that,  if  the  writ  was  void — if 
the  court  had  no  jurisdiction — then  there  was  no  necessity  to 
defend,  or  for  a  motion  to  dissolve  the  injunction. 

The  bill  was,  in  fact,  pending,  and  the  injunction  had  been 
issued.  A  party  has  an  equal  right  to  come  into  court  to  de- 
fend a  void,  as  a  valid  writ. 

The  case  o?  Palmer  v.  Tlie  Board  of  Supervisors,  etc.,  46  111. 
447,  is  not  in  point.  In  that  case  a  mere  temporary  restrain- 
ing order,  for  nine  days,  had  been  issued,  until  the  application 
for  the  injunction  could  be  heard.  Upon  the  hearing,  it  was 
refused.  This  restraining  order  expired  by  its  own  limita- 
tion, and  no  order  of  the  court  was  necessary  for  its  dissolu- 
tion. 

In  this  case,  the  parties  were  liable  to  fine  and  imprison- 
ment— they  were  under  restraint  until  the  court  made  an  or- 
der to  the  contrary — and  it  was  eminently  proper  that  they 
should  appear  in  court  and  make  their  defense. 

It  is  ordered  that  the  decree  of  the  court  dismissing  the  bill 
and  dissolving  the  injunction,  be  affirmed. 

It  is  further  ordered  that  the  judgment  of  the  court,  asses- 
sing a  fine  against  appellants,  be  reversed,  and  that  they  be 
discharged  of  the  alleged  contempt.  And  it  is  further  ordered 
that  the  court  hear  evidence  upon  the  suggestion  of  damages. 
and  the  cause  be  remanded. 

Judgment  reversed. 
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Harvey  M.  Thompson 


Edward  G.  Mason  et  al. 

1.  Will — construction.  Whore  a.  man  provided  in  liis  will  that  his 
estate  should  not  be  divided  until  his  youngest  child  arrived  at  the  age  of 
tweuty-one  years,  and  after  paying  taxes,  repairs,  etc.,  from  the  uet  income, 
required  his  executors  "to  pay  one-third  thereof  to  my  wife  till  the  major- 
ity of  my  youngest  child,  wliicli  one-third  is  to  be  for  her  dower  iu  my  es- 
tate," tlie  balance  of  such  income  to  be  divided  equallj-  among  his  children 
until  the  youngest  became  twenty-one  years  of  age:  Held,  that  this  pro- 
vision was  given  for  and  in  lieu  of  the  dower  of  the  widow  in  the  per- 
sonal estate,  and  that  it  ceased  at  the  death  of  the  widow;  that  it  was 
not  a  bequest  that  was  to  run  till  the  youngest  child  became  twenty-one 
years  of  age,  if  she  should  die  before  that  time. 

2.  Same.  Where  the  will  contained  this  clause,  "at  the  majority  of  the 
youngest  child — and  by  majority  I  mean  the  age  of  twenty-one  years,  and 
not  before — vay  estate  is  to  be  divided  into  eight  equal  parts.  One  undivi- 
ded eighth  I  give  and  bequeath  to  my  wife,  Mary  E.  Starkweather,  to 
luive  and  to  hold  to  her,  her  heirs  and  assigns  forever,  provided  she  then 
elects  to  receive  the  same  in  lieu  of  dower  in  my  estate;  provided,  how- 
ever, that  my  wife  is  not  required  to  elect  whether  she  will  accept  the 
eighth  under  this  will  in  lieu  of  dower  until  the  time  for  partition  of  my 
estate  under  this,  my  will,"  and  the  widow  elected  to  take  under  the  will, 
%vithin  the  time  prescribed  thereby,  and  made  her  will  aflBrming  the 
•election,  and  disposing  of  the  property  she  had  taken  under  her  husband's 
will;  Held,  that  she,  by  electing  to  take  under  the  will,  became  invested 
with  the  absolute  title  to  the  eighth  part  bequeatlied  to  her;  that  the  de- 
vise was  not  on  the  condition  that  she  should  elect  at,  and  not  before,  the 
time  for  the  partition.  By  the  will,  she  had  until  that  time  to  make  her 
election. 

Appeal  from  the  Circuit  Court  of  Cook  county. 

This  was  an  amicable  suit  commenced  by  bill,  brought  by 
Edward  G.  Mason  and  George  H.  Laflin,  executors  of  Charles 
R.  Starkweather,  deceased,  in  the  circuit  court  of  Cook  county, 
against  Harvey  M.  Thompson,  guardian  of  Chauncey  Clark 
Starkweather  and  Frank  Henry  Starkweather,  minors.  It  is 
stated  in  the  bill  that  the  estate  of  the  testator,  at  the  time  of 
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his  death,  in  August,  1867,  was  worth  about  $200,000,  and 
has  doubled  in  value  since  that  time  ;  that  the  net  annual 
income  from  his  estate  is  $12,000,  and  the  gross  income 
about  $22,000. 

It  is  alleged  that  doubts  had  arisen  as  to  the  construction 
of  two  clauses  of  the  will,  the  executors  believing  that,  by  its 
terms,  they  Avere  required  to  pay  to  the  legatees  and  devisees 
of  his  widow,  who  had  made  her  will  and  died,  the  same 
share  in  the  estate  of  her  husband  that  she  would  have  been 
entitled  to  receive  under  his  will  had  she  still  been  living  ; 
but  the  guardian  insisted  that  the  annual  dividend  required  to 
be  paid  to  her  by  her  husband's  will,  ceased  at  her  death. 
And  the  testator  having  devised  to  his  widow  one-eighth  part 
of  his  estate  if  she  should  elect  to  receive  it  when  a  distribu- 
tion of  his  estate  was  directed  to  be  made  by  his  will,  and  she 
having  elected  before  that  time  to  take  under  the  will,  and 
died,  it  was  contended  by  the  guardian  that  no  title  or  inter- 
est to  that  eighth  part  of  the  estate  passed  to  her  devisees  and 
legatees,  as  no  title  could  vest  in  her  until  election  at  the 
time  fixed  for  division  and  partition  of  the  estate.  There  was 
a  provision  in  the  will  that,  if  the  widow  should  elect  not  to 
take  under  the  will,  the  bequest  to  her  was  given  over  to 
three  charitable  institutions,  and  they  were  represented  in 
the  suit  and  claimed  the  share  devised  to  the  widow. 

The  object  of  the  bill  was  to  obtain  a  judicial  construction 
of  the  will. 

The  material  portions  of  the  will  upon  which  this  litigation 
arises  are  as  follows  : 

"Third — I  order  and  direct  that  my  estate  should  not  be 
divided  until  my  youngest  child  becomes  of  the  age  of  twen- 
ty-one years,  and  that,  until  such  time,  the  executors  herein 
named  shall  receive  such  rents,  issues  and  profits  of  my  es- 
tate, and  out  of  the  same  to  pay  all  taxes,  insurance,  and  ex- 
penses of  repairing  the  same,  including  repairs  also,  and  rea- 
sonable compensation  also  for  their  services  in  the  manage- 
ment of  mv  estate,  and  the  net  income  thereof  to  be  divided 
14^6  1st  III. 
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as  follows  :  To  pay  one-third  thereof  to  my  wife  till  the  ma- 
jority of  my  youngest  child,  which  one-third  is  to  be  for  her 
dower  in  mv  estate,  the  balance  of  said  income  to  be  divided 
equally  among  my  children,  share  and  share  alike,  during  and 
until  mv  youngest  child  shall  become  twenty-one  years  of 
age  :  Provided,  however,  that  should  the  share  going  to  my 
two  vouna-est  children,  Chauncev  Clark  Starkweather  and 
Frank  Henry  Starkweather,  not  realize  fourteen  hundred  dol- 
lars ($1400)  each  during  their  minority,  then  I  order  and  di- 
rect that  during  their  minority  they  each  receive,  out  of  the 
net  income  of  my  estate,  that  sura. 

^'Fourth — At  the  majority  of  the  youngest  child — and  by 
majority  I  mean  the  age  of  twenty-one  (21)  years,  and  not 
before — my  estate  is  to  be  divided  into  eight  equal  parts.  One 
undivided  eighth  I  give  and  bequeath  to  my  wife,  Mary  E. 
Starkweather,  to  have  and  to  hold  to  her,  her  heirs  and  as- 
signs forever,  provided  she  then  elects  to  receive  the  same  in 
lieu  of  dower  in  ray  estate :  Provided,  hoioever,  that  my  wife 
is  not  required  to  elect  whether  she  will  take  the  eighth  under 
this  will  in  lieu  of  dower  until  the  time  for  partition  of  my 
estate  under  this  my  will.  If  she  does  not  elect  to  receive  the 
same  in  lieu  of  dower,  then  her  dower  is  to  be  assigned  to  her 
according  to  the  statute  in  such  cases  made  and  provided, 
unless  ray  children  and  legatees  otherwise  agree  with  her.  To 
each  of  my  children,  Ralph  Edward  Starkweather,  Julia  Ma- 
ria Starkweather,  Charles  Huntington  Starkweather,  Chaun- 
cev Clark  Starkweather  and  Frank  Henry  Starkweather,  I 
give  and  devise  each  an  undivided  eighth  of  my  estate,  to 
have  and  to  hold  to  them,  their  heirs  and  assigns  forever. 

^'Seventh — Should  my  wife  not  elect  to  take  the  eighth,  un- 
der this,  my  will,  in  lieu  of  dower,  then  I  give  and  bequeath 
an  undivided  sixteenth  of  my  estate  to  the  American  Board 
of  Commissioners  for  Foreign  Missions,  to  be  by  them  ex- 
pended for  the  uses  of  the  said  Society.  One  undivided  six- 
teenth of  my  estate  I  give  and  bequeath  to  the  Presbyterian 
committee  of  Home  Missions,  incorporated  by  the  State  of 
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New  York  in  1862,  to  be  expended  for  the  appropriate  ob- 
jects of  the  said  Mission.  One  undivided  sixteenth  of  my 
said  estate  I  give  and  bequeath  to  the  trustees  of  the  Presby- 
terian House,  incorporated  in  1855  by  the  legislature  of 
Pennsylvania,  to  be  by  them  expended  for  the  use  of  Sabbath 
schools  and  for  Sabbath  school  purposes ;  and  an  undivided 
sixteenth  of  my  estate  I  give  and  bequeath  to  mv  two  young- 
est children,  Chauncey  Clark  Starkweather  and  Frank  Henry 
Starkweather,  to  be  divided  equally  between  them,  and  to 
have  and  to  hold  to  them,  their  heirs  and  assigns  forever. 
This  bequest  is  in  addition  to  what  they  receive  under  the 
previous  provision  of  this,  my  last  will.  The  legatees  in  this 
clause  are  not  to  be  entitled  to  the  same,  or  the  income  of  the 
same,  till  my  youngest  child  becomes  of  age,  and  the  estate  is 
divided  as  herein  provided. 

"I  give  and  bequeath  to  my  wife,  Mary  E.  Starkweather, 
all  my  household  furniture  and  all  my  library,  wherever  the 
same  may  be,  to  have  and  to  hold  to  her  heirs  and  assigns 
forever :  Provided,  however,  that  it  is  my  wish  that,  at  the 
majority  of  my  youngest  child,  my  library  be  divided  equally 
among  my  children. 

"Nothing  in  this  will  contained  shall  be  construed  as  en- 
titling any  of  the  benevolent  institutions  to  whom  bequests 
are  made  to  any  part  of  the  income  of  my  estate  prior  to  the 
time  of  the  division  of  the  same,  according  to  the  provisions 
of  this  will  ;  all  income  and  profits  of  the  estate,  prior  to  that 
time,  are  to  go  to  my  wife  and  children." 

Charles  E..  Starkweather  died  the  next  day  after  the  date 
of  his  will,  the  27th  day  of  August,  1867,  and  on  the  16th 
day  of  September,  1867,  the  Avill  was  admitted  to  probate  in 
the  county  court  of  Cook  county. 

Mrs.  Starkweather  elected  to  take  under  the  provisions  of 
her  husband's  will  by  two  separate  instruments  in  writing 
filed  in  the  county  court,  one  dated  February  23,  1870,  and 
the  other  July  19,  1870.     She  made  her  will  on  the  same  day 
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with  the  date  of  the  last  of  the  above  named  instruments,  and 
died  October  4th,  1870.  Her  will  was  admitted  to  probate 
November  15th,  1870,  and  contains  the  following  clauses 
bearing  upon  the  questions  before  the  court : 

"Under  and  by  virtue  of  the  last  will  and  testament  of  my 
deceased  husband,  Charles  R.  Starkweather,  I  am  entitled  to 
receive  from  his  executors  the  one-third  part  of  the  net  an- 
nual income  of  his  estate  until  such  time  as  his  youngest 
child  shall  attain  his  majority.  In  case  of  my  decease  before 
such  time  it  is  my  will,  and  I  direct,  that  my  executors  col- 
lect and  receive  from  the  executors  of  my  said  husband  my 
share,  namely,  the  one-third  part  of  the  said  annual  income, 
as  and  whenever  the  same  or  any  part  thereof  may  be  due  and 
payable  by  them,  and  for  such  time  as  under  the  said  will  of 
my  said  deceased  husband  the  same  shall  be  payable  ;  and 
that  as  soon  as  conveniently  may  be,  after  the  said  income  or 
anv  installment  thereof  shall  be  received  bv  rav  executors,  the 
same  shall  be  divided  among  all  my  children  now  living, 
share  and  share  alike,  and  upon  their  several  and  respective 
receipts,  paid  over  to  them  respectively. 

•'Under  and  bv  virtue  of  the  said  last  will  and  testament  of 
my  deceased  husband,  I  am  entitled,  on  the  final  division  of 
his  estate,  when  his  youngest  son  shall  attain  the  age  of 
twenty-one  (21)  years,  to  receive  the  one-eighth  (|)  part  of 
his  said  estate  as  my  own  absolutely,  if  I  elect  to  receive  and 
accept  the  same  in  lieu  of  dower,  Iliave  heretofore,  by  an 
instrument  in  writing,  elected  to  accept  the  provisions  of  his 
will  in  lieu  of  my  dower  in  his  estate,  which  election  I  here- 
by affirm.  And  in  case  of  my  decease  before  the  said  final 
partition  and  division  of  his  estate,  it  is  my  Avill,  and  I  here- 
by direct,  that  the  following  disposition  be  made  of  my  inter- 
est of  the  one-eighth  (^)  2)art  aforesaid  of  his  estate,  to  wit,  as 
follows:  (making  divers  bequests  of  sums  of  money,)  which 
said  foregoing  legacies  are  to  be  paid  out  of  my  said  interest 
of  one-eighth  (^)  in  the  estate   of  my  said  deceased  husband, 
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without  interest,  but  as  soon  as  may  be  after  the  final  division 
of  his  estate,  as  provided  in  his  last  will  and  testament  afore- 
said. 

"To  my  son,  Charles  Huntington  Starkweather,  I  give  and 
bequeath  the  sum  of  one  thousand  dollars  (.^1000),  which  I 
direct  my  executors  to  pay,  in  one  year  from  my  decease,  out 
of  the  share  payable  to  me  of  the  income  of  the  estate  of  my 
deceased  husband,  as  hereinbefore  mentioned.  And  it  is  mv 
design  that  this  shall  represent  to  him  a  wedding  gift  from  me, 
in  case  of  his  marriage. 

"Finally,  all  the  rest  and  residue  of  my  estate,  wherever 
situated,  and  from  whatsoever  source  derived,  it  is  my  will, 
and  I  hereby  direct,  to  be  divided  equally  between  all  my 
children  now  living,  share  and  share  alike." 

The  executors  of  Charles  E..  Starkweather  duly  received 
Mrs.  Starkweather's  papers  expressing  her  intention  to  take 
under  her  husband's  will,  and  she  received  from  them  one- 
third  of  the  net  income  of  his  estate  down  to  September  16th, 
1870. 

His  youngest  child  is  living,  and  was  only  eighteen  years 
of  age  July  13,  1871. 

The  court  below,  on  a  hearing,  rendered  a  pro  forma  de- 
cree, holding  that  the  devisees  of  the  widow  took  one-eight! 
of  the  estate  of  her  husband,  and  were  entitled  to  one-third 
of  the  net  income  from  her  husband's  estate,  as  she  would 
have  been  had  she  lived  until  the  youngest  child  became  twen- 
ty-one years  of  age.  The  guardian  and  others  prayed  and 
perfected  an  appeal  to  this  court. 

Messrs.  Scammon,  ]\IcCagg  &  Fuller,  for  the  appellants. 

Mr.  Edavard  S.  Isham,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

There  ai'e  two  questions  presented  for  our  determination  as 
arising'  under  the  will   of  Charles  R.  Starkweather,  the  first 
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and  the  main  one  being  whether  the  one-eighth  interest  in  the 
estate  became  a  vested  interest  in  Mrs.  Starkweather,  so  that 
she  made  a  valid  disposition  thereof  by  her  will. 

It  is  insisted  on  the  part  of  the  appellants,  they  being  the 
two  youngest  children,  and  the  three  charitable  institutions  to 
whom  the  one-eighth  of  the  estate  given  to  Mrs.  Starkweather 
was  devised  over  by  the  seventh  clause  of  the  will  in  case  she 
should  not  elect  to  take  the  same  in  lieu  of  dower,  that  the 
election  she  did  make  was  prematurely  made  and  therefore 
void,  so  that  no  interest  vested  in  her,  and  the  devise  over  to 
them  took  effect. 

The  testator  devised  to  his  wife  one-ieighth  of  his  estate, 
''provided  she  then  (that  is  when  the  youngest  child  attains 
twenty-one  years  of  age)  elects  to  receive  the  same  in  lieu  of 
dower  in  ray  estate ; "  and  it  is  contended  that  this  was  a  de- 
vise upon  a  condh'ion  precedent  not  only  that  she  should  elect, 
but  that  she  should  elect  at  the  specified  time,  to  take  it  in  lieu 
of  dower  ;  that  a  condition  precedent  must  take  place  before 
an  estate  can  vest;  that  it  must  be  strictly  performed,  and 
that  the  election  here  could  be  made  only  at  the  time  fixed  by 
the  testator,  that  is,  when  the  youngest  child  attained  his  ma- 
jority. 

The  point  of  difference  that  here  arises  is,  whether  it  was 
the  intention  of  the  testator  to  make  it  a  condition  precedent 
to  the  vesting  of  this  estate,  that  the  election  to  take  it  in  lieu 
of  dower  should  be  made  at,  and  not  before,  this  particular 
time. 

The  testator,  having  in  view  the  protection  of  his  wife's  in- 
terest, and  to  guard  against  an  indiscreet  election,  might  have 
made  it  a  condition  precedent  that  she  should  not  exercise  her 
right  of  election  before  a  specified  time.  But  the  will  dis- 
closes no  such  motive  on  the  part  of  the  testator.  The  great 
purpose  of  the  will  was,  as  appears,  to  keep  the  property  to- 
gether under  the  management  of  the  executors,  they  paving 
over  the  rents  and  profits  to  the  wife  and  children  until  the 
youngest  child  became   of   age,  when  the  property  was  to  be 


1871.]  Thompson  v.  Mason  et  at.  215 

Opiiiioii  of  the  Court. 

divided  and  the  devisees  take  their  respective  shares.  So 
far  as  concerned  this  purpose,  the  election  to  take  under  the 
provisions  of  the  will,  in  lieu  of  dower,  might  as  well  be  made 
before  as  at  that  particular  time. 

To  make  it  a  condition  precedent  to  the  vesting  of  the  es- 
tate that  this  election  should  be  made  at,  and  not  before,  the 
time  in  question,  would  not  appear  to  subserve  any  purpose 
of  the  will,  or  to  accord  with  any  expressed  intent  of  the  tes- 
tator. 

The  words  in  the  fourth  clause  of  the  will  givins;  the  eighth 
of  the  estate  to  Mrs.  Starkweather,  ''provided  she  then  elects 
to  receive  the  same  in  lieu  of  dower,"  lend  some  countenance 
to  the  idea  of  a  condition  precedent,  but  it  is  removed  by  the 
immediately  succeeding  proviso  in  the  same  sentence :  "pro- 
vided, however,  that  my  wife  is  not  required  to  elect  whether 
she  will  take  the  eighth  under  this  will  in  lieu  of  dower,  until 
the  time  for  partition  of  my  estate  under  this  my  will." 

This  language  clearly  implies  that  she  may  elect  before  that 
time,  although  she  can  not  be  compelled  so  to  do ;  for,  why 
provide  that  she  should  not  be  required  to  elect  before  that 
time  if  she  had  no  right  to  elect  until  that  time  arrived? 

Under  the  statute  the  widow  must  make  her  election  with- 
in one  year  after  the  probate  of  the  will,  whether  she  will  take 
a  devise  under  it  or  take  her  dower.  Taking  the  Avhole  clause 
together,  its  apparent  meaning  is  that  the  widow  may  elect,  at 
anv  time  prior  to  the  time  for  the  final  division  of  the  estate, 
to  accept  the  provisions  of  the  will  in  lieu  of  dower,  but  shall 
not  be  required  to  do  so,  and  that  her  election  can  not  be 
postponed  beyond  that  time.  She  must  then  elect,  if  she  has 
not  before  elected  ;  the  election  must  be  made  by  that  time. 
For  which  there  is  good  reason,  as  the  time  having  come  for 
the  distribution  of  the  estate,  it  would  be  important  to  know 
whether  it  was  to  be  disencumbered  of  dower  or  not.  But 
no  reason  is  perceived  why  the  widow  might  not  exercise  her 
right  of  election  as  well  before  as  at  that  particular  time,  and 
any  such  condition  of  the  devise,  that  the  exercise  of  such 
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right  could  not  take  place  before,  but  only  at  that  time,  Avould 
seem  to  be  a  merely  arbitrary  and  frivolous  one,  the  making 
of  which  should  not  be  imputed  to  the  testator  in  the  absence 
of  a  clearly  expressed  intention  to  that  effect. 

We  must  adopt  the  contrary  construction  from  that  of  the 
appellants,  and  hold  that  the  election  by  Mrs.  Starkweather^ 
although  made  prior  to  the  coming  of  age  of  the  youngest 
child,  to  accept  the  provisions  of  the  will  in  lieu  of  dower,, 
was  valid,  and  the  eighth  of  her  husband^s  estate  consequently 
vested  in  her  and  passed  by  her  will  to  the  legatees  named 
therein. 

The  other  question  presented  for  determination  is,  whether 
Mrs.  Starkweather's  right  to  one-third  of  the  income  of  the 
estate  determined  with  her  life,  or  was  she  the  absolute  owner 
of  such  one-third  until  the  majority  of  the  youngest  child, 
so  that  she  had  the  power  to  dispose  of  it  by  will. 

The  paramount  purpose  in  this  will  was,  that  the  estate  of 
the  testator  should  be  kept  intact  until  the  youngest  child 
became  of  age.  Even  should  his  wife  prefer  to  take  her 
dower,  the  wish  of  the  testator  is  apparent  that  the  entirety 
of  his  estate  should  not  be  broken  in  upon  by  any  assignment 
of  dower  before  the  arrival  of  the  time  he  had  fixed  upon  for 
its  division,  as  the  fourth  clause  contemplates  that  as  the  time 
when  dower  should  be  assigned,  if  at  all. 

In  furtherance  of  this  leading  purpose  of  the  testator,  a& 
would  seem,  he  directed  that  his  wife  should  not  be  required 
to  elect  between  the  provisions  of  the  will  and  dower  until  the 
time  for  the  division  of  the  estate,  and  in  the  meantime,  to 
remove  all  inducement  to  ask  for  the  assignment  of  dower,  he 
places  her  in  as  favorable  a  situation  as  if  her  dower  were 
actually  assigned  to  her,  by  giving  her  one-third  of  the  net 
income  of  his  estate.  The  direction  in  the  third  clause  is, 
''to  pay  one-third  thereof  (the  net  income  of  the  estate)  to  mv 
wife  till  the  majority  of  my  youngest  child,  which  one-third 
is  to  be  for  her  dower  in  my  estate.''  It  is  to  be  marked  that 
the  testator  does  not  stop  with   the  words   "to  pay  one-third. 
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thereof  to  my  wife  till  the  majority  of  my  youngest  child," 
but  adds,  "which  one-third  is  to  be  for  her  dower  in  my  es- 
tate." 

The  death  of  the  wife  before  the  majority  of  the  youngest 
•  child  was  an  event  evidently  not  in  the  contemplation  of  the 
testator.  This  one-third  of  the  net  income  seems  to  have 
been  a  temporary  provision  for  the  widow,  designed  to  stand 
for  and  take  the  place  of  dower  for  the  time  limited.  It  is 
expressed  to  be,  "for  her  dower  in  my  estate."  It  is  the 
measure  of  dower  in  extent  of  interest.  Dower  imports  a 
life  estate,  and  we  regard  the  true,  construction  to  be  that  this 
was  in  the  nature  of  a  dower  estate  with  its  incident  of  du- 
ration ;  and  as  her  dower  estate  would  have  determined  with 
hev  life,  so  this  right  to  one-third  of  the  income  of  the  es- 
tate terminated  at  that  time. 

To  this  view,  as  respects  dower,  the  appellee's  counsel  op- 
pose the  objection  that  the  word  dower  includes,  under  our 
statute,  one-third  of  the  personal  estate  forever,  after  the  pay- 
ment of  debts,  and  therefore  the  term  should  not  be  taken  to 
import  a  life  estate  any  more  than  an  absolute  one. 

We  are  not  aware  of  any  legal  sanction  for  giving  such  scope 
to  the  term  dower,  save  in  the  act  to  amend  "An  act  concern- 
ing'wills,"  passed  in  1847.  It  is  there  declared,  "The  word 
'dower,'  as  used  in  the  46th  section  of  the  109th  chapter  of 
the  Revised  Statutes,  entitled  'Wills,'  shall  be  construed  to 
include  a  saving  to  the  widows  of  persons  dying  intestate,  of 
one-third  of  the  personal  estate  forever,  after  the  payment  of 
debts."  But  even  this  definition  would  not  include  any  per- 
sonalty here,  as  it  is  not  a  case  of  intestacy. 

We  have  no  doubt  the  testator,  in  his  use  of  the  term,  meant 
dower  proper,  and  it  is  in  that  sense  we  have  considered  it. 

The  court  below  made  a  pro  forma  decree  which,  upon  the 
first  question,  accords  with  the  views  we  have  expressed  ;  but 
upon  the  second  question  it  adjudged  that  Mrs.  Starkweather 
had  an  absolute  and  vested  interest  in  one-third  of  the  net 
income  of  the  estate   until  the  youngest  child  arrived  at  the 
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age  of  twenty-one  years,  and  that  she  made  a  valid  disposi- 
tion thereof  by  her  will ;  as  respects  which  last  question,  the 
decree  is  held  to  be  erroneous,  for  which  reason  it  is  reversed 
in  that  respect,  and  the  cause  remanded  for  further  proceed- 
ings in  conformity  with  this  opinion. 

Decree  reversed. 


Ephraim  Marshall  et  al. 

V. 

Edward  C.  Silliman  et  al. 

1.  CoNSTiTUTioff — subscription  to  railroad  stock.  Au  acl'authorizing  a 
township  to  vote  to  subscribe  for  stock  to  a  railroad,  aud  to  issue  bonds  in 
pa3'ment  of  the  same,  is  allowable  under  the  constitution  of  1848. 

2.  Subscription  for  railroad  stock — notice — conditions.  Where  the 
requisite  number  of  persons  petition  the  supervisor  to  call  an  election  for 
the  purpose  of  voting  whether  the  township  shall  subscribe  for  stock  and 
issue  bonds  to  pay  therefor,  and  name  a  number  of  conditions  of  subscrip- 
tion, aud  the  supervisor  gives  a  notice  without  specifying  any  conditions, 
and  the  vote  results  in  favor  of  subscription,  the  omission  to  specify  the 
conditions  in  the  notice  will  not  invalidate  the  bonds. 

3.  Election— /or  two  propositions  on  the  same  day.  Where  a  notice  was 
given  that  a  vote  wovild  be  had  on  a  particular  day  to  vote  for  and  against 
subscribing  $35,000  to  the  stock  of  a  railroad,  and  subsequently  another 
notice  was  given  for  an  election  on  the  same  day  for  another  subscription 
to  the  same  road,  for  another  sum,  both  elections  were  legal.  One  did  not 
invalidate  the  other. 

4.  But  the  latter  sum  being  voted  in  a  town  meeting,  without  any 
authoritj',  it  was  void,  and  conferred  no  power  on  the  town  authorities  to 
issue  railroad  bonds.  The  law  having  limited  the  subscription  to  $35,000. 
the  vote  of  the  town  meeting  was  wholly  unauthorized. 

5.  Void  election — curative  law.  In  case  of  such  a  void  proceeding, 
the  legislature  has  no  power,  under  the  constitution,  to  pass  a  law  render- 
ing the  election  and  subscription  valid.  It  would  be  to  compel  a  munici- 
pal corporation  to  incur  a  debt  for  purely  a  local  municipal  purpose. 
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6.  The  legislature  has  no  power  to  authorize  a  supervisor  and  town 
clerk  to  create  a  corporate  debt  without  the  consent  of  the  people,  as  the 
power  to  impose  taxes  or  to  create  a  corporate  debt  is  not  incident  to 
their  offices.  But  even  if  such  power  existed  under  a  curative  act  of  this 
character,  it  will  not  be  inferred  that  they  exercised  a  discretion  in  making 
the  subscription,  but  that  they  felt  they  were  bound  to  do  so  under  the  re- 
quirements of  the  act.  It  gave  those  officers  no  choice  to  act  or  not,  but 
declared  the  election  valid  and  binding  on  the  township,  and  declared  the 
subscription  might  be  collected. 

7.  The  case  of  CowgiU  v.  Long,  15  111.  202,  considered  and  distinguished. 

8.  Tax — injunction.  In  such  a  case,  the  tax  levied  to  meet  the  interest 
on  the  bonds  issued  under  the  curative  act  should  be  enjoined,  and  if  the 
bonds  have  not  been  negotiated,  the  railway  company  should  be  required 
to  surrender  them  for  cancellation. 

9.  Election — petition — notice.  The  petition  to  the  supervisor  to  call  an 
election  was  without  date,  but  the  notice  fixed  a  time  and  place  for  the 
election,  which  was  a  sufficient  compliance  with  the  law. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  AVead  &  Jack,  for  the  appellants. 

Messrs.  Harding  &  McCoy,  and  Mr.  J.  S.  Stevens,  for 
the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

On  the  5th  of  March,  1867,  the  legislature  passed  an  act 
incorporating  the  Dixon,  Peoria  &  Hannibal  Kailroad  Com- 
pany. The  sixth  section  authorized  townships  through  which 
the  road  might  pass  to  take  stock  therein,  not  exceeding  ^35,- 
000  for  each  township.  The  question  of  subscription  was  to 
be  submitted  to  a  vote  of  the  people,  which  was  to  be  taken 
upon  a  petition,  signed  by  twenty-five  legal  voters,  being  pre- 
sented to  the  town  clerk,  Avho  was  thereupon  to  give  twenty 
duvs  notice  of  the  time  and  place  of  holding  the  election. 

Under  this  law,  a  petition  was  presented  to  the  supervisor 
of  Brimfield  township,  in  the  county  of  Peoria,  dated  July  9th, 
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1868,  signed  by  twenty -five  legal  voters,  and  asking  that  an 
election  be  held  on  the  3d  of  August  following,  to  vote  upon  a 
subscription  of  ^35,000  to  the  stock  of  the  road.  The  petition 
proposed  that  the  subscription  should  be  upon  condition  that 
the  road  should  be  graded,  bridged  and  tied  within  the  limits 
of  the  town  by  January  1,  1871,  and  that  the  bonds  should  be 
issued,  $15,000  when  the  road  should  be  graded,  and  §20,000 
when  bridged  and  tied — the  bonds  to  be  payable  in  ten,  fifteen 
and  twenty  years.  The  election  was  held  and  the  vote  was  in 
favor  of  the  subscription. 

On  the  same  day  with  this  vote,  another  was  taken,  to  de- 
termine whether  the  town  should  subscribe  $15,000  in  addition 
to  the  $35,000.  The  only  authority  for  taking  this  vote  was 
derived  from  the  provisions  in  article  4  of  the  township  or- 
ganization law,  in  regard  to  special  town  meetings.  This  vote 
also  resulted  in  favor  of  taking  the  additional  stock. 

On  the  9th  of  March,  1869,  the  legislature  amended  the 
charter  of  the  company  and  authorized  towns  to  take  stock  to 
the  amount  of  $100,000.  Acting  under  this  amendment,  on 
the  13th  of  April,  1869,  another  petition  for  an  election, 
signed  by  twenty-five  voters,  was  presented  to  the  supervisor, 
proposing  an  additional  subscription  of  $25,000,  with  condi- 
tions somewhat  similar  to  those  annexed  to  the  first  petition. 
Notice  was  posted  on  the  same  day,  and  on  the  4th  of  May 
the  vote  was  taken  with  the  same  result  as  before,  and  subse- 
quently the  towui  issued  its  bonds  for  $75,000,  and  subscribed 
to  the  stock  for  that  amount,  being  the  total  of  all  the  sums 
for  which  a  vote  was  taken. 

The  bill  in  this  case  was  filed  by  certain  tax  payers  of  the 
town  to  enjoin  the  railway  company  from  negotiating  the 
bonds,  and  the  county  treasurer  from  collecting  the  taxes  as- 
sessed for  payment  of  interest.  The  taxes  sought  to  be  en- 
joined are  the  first  that  have  been  assessed  for  this  purpose. 
On  the  hearing,  the  circuit  court  dismissed  the  bill. 

Before  considering  separately  the  diiferent  proceedings  upon 
which  these  bonds  were  issued,  we  will  refer  to  one  objection. 
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goiug  to  the  validity  of  all  the  bonds.  It  is  very  earnestly  ar- 
gued that  all  acts  of  the  legislature,  giving  to  municipalities 
the  power  to  take  stock  in  railroad  companies  and  issue  bonds 
therefor,  are  unconstitutional. 

In  regard  to  this,  we  desire  only  to  say  that  it  can  no  longer 
be  considered  an  open  question  in  this  court.  As  to  the  fu- 
ture, our  new  constitution  has  removed  this  subject  from  the 
domain  of  controversy.  As  to  the  past,  the  decisions  of  this 
court,  beginning  with  the  case  of  Prettyman  v.  Tazeicell  County, 
19  111.  406,  and  repeated  in  numerous  cases  since  that  time, 
have  solemnly  affirmed  the  validity  of  these  acts.  Under 
these  decisions,  and  in  consequence  of  them,  the  counties, 
towns  and  cities  of  the  State  have  issued  bonds  amounting,  in 
the  aggregate,  to  many  millions,  and  these  have  gone  into  the 
hands  of  bona  fide  purchasers  all  over  the  commercial  world. 

If,  under  these  circumstances,  this  court  were  to  reverse  its 
decisions,  and  thereby  destroy  the  value  of  this  immense 
amount  of  property,  nay,  if  we  were  to  treat  the  question  as 
one  admitting  of  discussion,  we  should  show  but  a  poor  appre- 
ciation of  the  responsible  duties  of  our  office.  If  the  ques- 
tion were  a  new  one,  we  know  not  to  which  side  our  delibera- 
tions might  incline  us,  but  the  highest  considerations  of  justice 
require  us  to  follow,  unhesitatingly,  decisions  which  have 
drawn  after  them  consequences  so  important.  They  have  the 
peculiar  sacredness  which  attaches  to  decisions  that  have  be- 
come established  rules  of  property.  Indeed,  we  could  pro- 
bably pronounce  no  judgment  affecting  the  title  to  realty,  that 
•would  cause  such  loss  to  persons  acting  on  the  faith  of  former 
decisions,  as  the  one  we  are  now  asked  to  render. 

The  legislature  can  repeal  a  statute  without  disturbance  of 
vested  rights,  for  such  repeal  acts  only  upon  the  future.  But 
a  reversal  of  a  judicial  decision  acts  upon  all  the  past,  and 
sweeps  away  all  the  rights  acquired  upon  faith  in  a  rule  de- 
clared by  the  court  of  last  resort  to  be  the  law.  Hence  the 
doctrine  of  stare  decisis,  and  no  case  could  more  cogently  de- 
mand its  application  than  the  one  before  us.     We  decline. 
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therefore,  to  consider  the  argument  upon  this  point,  remark- 
ing, however,  that  the  former  decisions  of  this  court  are  in 
accord  with  those  made  by  the  highest  courts  of  almost  every 
State  in  the  Union. 

We  proceed  to  the  consideration  of  these  different  votes. 

There  are  but  two  objections  taken  to  the  vote  for  the  $35,- 
000.  They  are,  first,  that  the  notice  of  the  vote  or  election 
given  by  the  supervisor  did  not  specify  the  conditions  above 
stated,  named  in  the  petition  to  him,  signed  by  the  twenty-five 
voters,  on  which  they  proposed  to  have  the  bonds  issued ;  and, 
second,  that  the  vote  for  the  |1 5,000  was  held  at  the  same 
time.  Neither  of  these  objections  has  any  validity.  The  law 
merely  required  the  supervisor,  upon  petition,  to  give  a  notice, 
and  this  he  did.  It  is  true,  the  public  might  have  inferred 
fi'om  the  notice  that  the  vote  was  to  be  upon  the  issue  of 
bonds,  without  conditions  for  the  protection  of  the  township. 
If  that  were  so,  the  effect  would  simply  have  been  that  more 
persons  would  be  induced  to  go  to  the  polls  for  the  purpose  of 
defeating  the  project  than  would  have  gone  if  the  notice  had 
specified  the  conditions.  If  the  notice  had  specified  them,  and 
they  had  been  subsequently  disregarded,  there  might  have  been 
excellent  ground  of  complaint.  But  the  notice  was  in  a  form 
best  adapted  to  draw  out  all  the  opposition  to  the  proposed 
vote,  and  if  the  conditions  were  observed  in  issuing  the  bonds, 
as  we  presume  they  were,  in  the  absence  of  objection  on  that 
ground,  the  tax  payers  have  no  cause  for  complaint.  Their 
interests  have  been  guarded  in  a  greater  degree  than  the  notice 
of  the  vote  indicated  they  would  be,  in  case  there  should  be  a 
majority  for  subscription. 

As  to  the  other  objection,  we  do  not  see  what  bearing  the 
separate  vote  for  the  $15,000  had  upon  the  vote  for  the 
$35,000,  or  how  it  affected  the  validity  of  the  latter. 

As  to  the  vote  for  the  $15,000,  it  is  not  claimed  by  counsel 
for  appellees  that  it  was  valid  at  the  time.  The  charter  author- 
ized $35,000,  and  only  that  sum,  to  be  subscribed  by  the  town, 
and  the  vote  upon  this  was  to  be  taken  in  a  manner  specially 
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pointed  out.  That  mode  was  adopted  in  reference  to  the  vote 
for  that  sum.  But  the  vote  for  the  $15,000  was  simply  a  vote 
at  a  special  town  meeting,  called  on  the  application  of  twelve 
voters,  under  the  general  township  organization  law,which  con- 
ferred no  authority  whatever  on  the  township  authorities  to 
hold  this  election.  It  was  an  utterly  void  proceeding.  The 
town  had  no  power  to  take  railway  stock  and  issue  railway 
bonds  independently  of  legislative  action,  and  this  vote  could 
give  none.     The  law  limited  the  stock  to  $35,000. 

It  is,  however,  insisted  by  appellees,  that  an  act  of  the  legis- 
lature, passed  April  17th,  1869,  made  the  election  and  the 
bonds  issued  thereunder  valid.  That  act  is  as  follows,  and 
will  be  found  in  vol.  3  of  Private  Laws  of  1869,  p.  372: 

"Section  1.  Be  it  enacted  by  the  People  of  the  State  of 
Illinois,  represented  in  the  General  Assembly,  That  a  certain 
election  held  in  the  township  of  Brimfield,  in  Peoria  county, 
on  the  third  day  of  August,  1868,  at  which  a  majority  of  the 
legal  voters  iji  said  township,  in  special  town  meeting,  voted 
to  subscribe  for  and  take  $15,000  of  the  capital  stock  of  the 
Dixon,  Peoria  &  Hannibal  Pailroad  Company,  over  and  above 
the  amount  authorized  to  be  taken  by  the  charter  of  said  com- 
pany, is  hereby  legalized  and  confirmed,  and  is  declared  to  be 
binding  upon  said  township,  and  may  be  collected  from  said 
township  in  the  same  manner  as  if  said  subscription  had  been 
made  under  the  provisions  of  said  charter." 

This  law,  if  valid,  had  the  effect  of  creating  a  debt  of  $15,- 
000  against  this  township.  It  declares  that  the  subscription 
is  binding,  and  may  be  collected  from  the  township  in  the  same 
manner  as  if  it  had  been  legally  made.  Before  the  passage  of 
this  act,  it  was  not  binding,  and  could  not  be  collected.  If  it 
is  now  binding,  it  became  so  for  the  first  time  at  the  passage 
of  this  law,  and  is  so  solely  by  force  of  the  law. 

The  question,  then,  whether  the  subscription  is  binding, 
does  not  depend  merely  upon  whether  the  legislature  can  pass 
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a  retrospective  law,  but  upon  whether  it  can  create  a  debt 
against  a  town,  and  require  the  town  to  assess  a  tax  for  its 
payment. 

That  this  is  the  real  question  can  not  be  denied.  It  can  not 
be  said  that  the  town  has  ever  consented  to  the  creation  of 
this  debt.  The  so-called  vote  was  an  idle  form.  Persons  op- 
posed to  the  subscription  were  under  no  necessity  or  obligation 
to  vote  against  it,  because  they  had  a  right  to  regard  the  entire 
proceeding  as  a  nullity.  The  vote  can  no  more  be  accepted  as 
the  action  of  the  town,  or  as  giving  the  consent  of  the  town 
to  the  creation  of  this  debt,  than  would  a  resolution  adopted 
by  the  same  number  of  persons  at  one  of  their  dwellings,  or 
in  a  casual  encounter  at  a  street  corner. 

Neither  can  the  subsequent  issue  of  the  bonds  on  the  5th  of 
May,  1869,  be  taken  as  showing  the  assent  of  the  town.  That 
was  the  mere  ministerial  act  of  the  supervisor  and  clerk,  per- 
formed in  obedience  to  the  act  of  the  legislature. 

We  come,  then,  to  the  question,  whether  the  legislature  can 
create  a  debt  against  a  municipal  corporation  for  municipal 
purposes,  and  subject  it  to  a  tax  for  its  payment,  without  its 
consent. 

Our  new  constitution  expressly  prohibits  this  for  the  future, 
and  the  decisions  of  this  court  substantially  hold  that  it  could 
not  be  done  under  the  constitution  of  1848. 

The  5th  section  of  the  9th  article  of  the  constitution  of 
1848  provides  that,  "the  corporate  authorities  of  counties, 
townships,  school  districts,  cities,  towns  and  villages,  may  be 
vested  with  power  to  assess  and  collect  taxes  for  corporate  pur- 
poses; such  taxes  to  be  uniform  in  respect  to  persons  and  prop- 
erty within  the  jurisdiction  of  the  body  imposing  the  same." 

In  Harward  v.  The  St.  Clair  &  Monroe  Levee  Drainage  Co. 
51  111.  130,  we  held  this  clause  was  an  implied  limitation  upon 
the  power  of  the  legislature  to  grant  the  right  of  corporate 
taxation  to  any  but  the  corporate  authorities.  In  the  subse- 
quent case  of  The  People  ex  rel.  etc.  v.  The  Mayor  of  Chicago, 
lb.  30,  we  went  further,  and  held   that,  although  there  might 
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be  cases  where  the  legislature,  without  the  consent  of  the  cor- 
porate authorities,  might  impose  taxes,  local  in  their  character, 
if  required  by  the  general  good  government  of  the  State,  be- 
cause such  taxes  Avould  not  be  for  corporate  purposes  merely, 
yet  the  legislature  could  not  compel  a  municipal  corporation, 
against  its  own  will,  to  issue  bonds  or  incur  a  debt  for  a  merely 
corporate  purpose,  like  the  creation  of  a  public  park,  or  other 
local  imjirovement.  In  the  last  cited  case,  the  precise  ques- 
tion under  consideration  was  fully  considered,  and  it  is  un- 
necessary to  repeat  what  was  there  said.  See  also  Hessler  v. 
Drainage  Com.  53  111.  110,  and  Lovingston  v.  Wider,  ib.  302. 

These  cases  show  it  to  be  the  settled  doctrine  of  this  court, 
that,  under  the  constitution  of  1848,  the  legislature  could  not 
compel  a  municipal  corporation  to  incur  a  debt  for  merely  local 
purposes,  against  its  own  wishes,  and  this  doctrine,  as  already 
remarked,  has  received  the  sanction  of  express  enactment  in 
our  existing  constitution. 

That  was  the  effect  of  the  curative  act  under  consideration, 
and  it  was  therefore  void. 

It  is  said,  however,  by  counsel  for  appellee,  that  the  legisla- 
ture might  have  authorized  the  town  supervisor,  and  town 
clerk,  as  the  corporate  authorities  of  the  town,  to  subscribe  to 
the  stock  of  this  road,  and  issue  township  bonds  therefor, 
without  a  vote  of  the  people,  and  that  the  curative  act  is  to  be 
considered  as  giving  them  that  power,  which  they  have  duly 
exercised.  The  case  of  the  Toxcn  of  Keithsburg  v.  Frick,  34  111. 
420,  is  cited  in  support  of  this  position. 

It  was  said  in  that  case,  that  the  legislature  might  grant  that 

power  to  the  trustees  of  a  town,  if  it  thought  proper  to  do  so, 

without  taking  a  vote  of  the  j)eople.     We  do  not  dissent  from 

that  position,  but  it  does  not  aid  the  appellees  in  the  present 

case.     The  town  supervisor  and  clerk,  who  issued  these  bonds, 

do  not  represent  a  township,  as  the  board  of  trustees  represent 

an  incorporated  town,  or  the  common  council  represent  a  city. 

The  supervisor  and  town  clerk  are  but  a  part  of  the  corporate 

authorities.     They  have  no  power  of  taxation,  nor  power,  of 
15 — 6  1st  III. 
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themselves,  to  bind  the  city  in  any  way.  The  case  of  Loving- 
ston  V.  Wider,  supra,  may  again  be  cited.  We  said  there  that 
the  police  commissioners  were  not  the  corporate  authorities  of 
East  St.  Louis,  as  they  had  not  been  elected  by  the  people  of 
the  city,  nor  appointed  in  any  manner  to  which  the  people  had 
given  their  consent,  and  therefore  the  legislature  could  not  give 
them  the  power  of  taxation,  by  creating  a  debt  binding  upon 
the  city.  So  of  the  supervisor  and  clerk.  Though  elected  by 
the  people,  they  were  not  elected  for  the  purpose  of  creating  a 
debt  or  imposing  a  tax,  and  the  legislature  could  not  clothe 
these  two  officers,  without  the  consent  of  the  people,  with  a 
discretionary  power  of  taxation  or  of  creating  a  debt,  because 
they  are  not,  by  themselves,  the  corporate  authorities,  in  the 
sense  of  the  constitution. 

But  even  if  these  two  officers  could  be  recognized  as  the 
corporate  authorities,  they  can  not  be  said  to  have  voluntarily 
incurred  this  debt  on  behalf  of  the  town.  The  act  gave  them  no 
discretion.  It  declares  the  subscription  shall  be  binding,  and 
may  be  collected.  It  did  not  authorize  the  corporate  authori- 
ties to  subscribe  to  the  stock  or  not,  as  they  should  think 
proper,  but  declared  that  an  illegal  vote  should  be  a  valid  sub- 
scription, and  left  to  the  town  authorities  only  the  ministerial 
function  of  executing  the  behest  of  the  legislature. 

Counsel  for  appellees  claim  that  this  case  is  like  that  of  Cotc- 
gill  V.  Long,  15  111.  202.  There  is,  however,  a  broad  distinc- 
tion. The  tax,  in  that  case,  was  a  valid  tax,  and  when  the 
court  say,  in  their  opinion,  that  it  was  improperly  voted  in 
July,  they  evidently  mean  merely  that  it  was  improperly  voted 
in  that  month,  for  the  purpose  of  collection  during  the  current 
year.  The  tax  was  legally  imposed,  and  the  only  question  de- 
cided by  the  court  was,  that  the  subsequent  act  of  the  legisla- 
ture legalizing  the  steps  by  which  the  tax  was  illegally  certi- 
fied to  the  county  court  and  placed  in  the  course  of  collection 
during  that  year,  was  so  far  effectual  that  the  tax  could  be  col- 
lected by  virtue  of  the  act.  The  act  dealt  with  a  subject  en- 
tirely under  the  control  of  the  legislature,  namely,  the  subject 
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of  remedy.  The  question  before  the  court  was  very  difi'erent 
from  the  ratification  of  a  void  tax  by  retrospective  legislation-, 
which  the  legislature  could  not,  of  its  own  power,  impose  pros- 
pectively. 

Our  conclusion  is,  that  the  so-called  curative  act  was  a  vio- 
lation of  the  constitution.  Its  object  was  to  compel  this  town 
to  issue  its  bonds  for  railroad  stock  independently  of  its  own 
wishes,  and  this  was  beyond  the  limits  of  legislative  power. 
It  sought  to  accomplish  this  by  declaring  that  a  void  proceed- 
ing was  a  valid  one;  that  a  vote  confessedly  illegal  was  in  fact 
legal.  But  this  vote  was  an  accomplished  fact.  Whether  it 
was  Avithin  the  corporate  powers  of  the  town,  and  binding 
upon  its  people,  was  a  question  which  no  subsequent  legisla- 
tion could  affect;  and  when  the  legislature  undertook  to  say 
that  this  vote  created  a  valid  obligation  against  the  town,  when 
it  did  not,  it  was  attempting,  by  its  own  act,  to  create  a  cor- 
porate debt.  So  far  as  the  tax  was  assessed  for  the  payment 
of  interest  on  the  bonds  for  $15,000,  which,  we  understand 
from  the  record,  were  a  distinct  issue,  it  should  have  been  en- 
joined; and  if  the  bonds  have  not  been  negotiated,  the  com- 
pany should  be  required  to  surrender  them. 

The  objections  taken  to  the  vote  for  the  last  subscription 
of  $25,000  are  not  valid.  The  town  had,  in  the  meantime, 
been  authorized  to  subscribe  to  the  amount  of  $100,000,  and 
this  last  subscription  was  in  substantial  compliance  with  the 
law. 

It  is  objected  that  the  petition  to  the  supervisor  to  call  the 
meeting  did  not  specify  the  day  when  the  meeting  should  be 
called,  as  required  by  the  law.  We  consider  that  provision 
of  the  act  as  merely  directory  and  immaterial.  If  the  notice 
posted  by  the  supervisor  set  forth  the  time  and  place  for  hold- 
ing the  election,  it  was  certainly  of  no  consequence  that  the 
date  was  left  blank  in  the  petition.  It  would  be  difficult  ta 
fix  the  day  in  that,  as  twenty-five  signers  had  to  be  procured, 
which  might  be  the  work  of  considerable  time. 


228  Hubbard  v.  Hubbard  et  al.  [Sept.  T., . 


Syllabus. 


As  the  petition  was  merely  presented  to  the  supervisor  to 
authorize  him  to  act,  we  can  not  discover  any  importance  to  be 
attached  to  the  absence  of  a  date  for  the  meeting.  It  was  suf- 
ficient if  stated  in  the  notice. 

We  are  of  opinion  the  subscription  and  bonds  were  valid 
as  to  the  $35,000  and  the  $25,000,  but  not  as  to  the  $15,000. 

The  decree  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Decree  reversed. 

Mr.  Justice  Walker  :  I  fully  concur  in  all  that  is  said 
in  reference  to  the  constitutional  power  of  the  town  to  vote 
the  subscriptions;  but,  inasmuch  as  the  present  holders  of  the 
bonds  are  not  parties  to  the  bill,  and  as  they  have  a  direct  in- 
terest in  the  tax  sought  to  be  enjoined,  I  think  the  decree  of 
the  court  below  should  be  affirmed  for  the  want  of  parties.  I 
therefore  refrain  from  the  expression  of  any  ojiinion  as  to  the 
regularity  or  validity  of  the  election,  or  the  issue  of  the  bonds, 
and  think  the  decree  should  be  affirmed. 


Ferdinand  B.  Hubbard 

V. 

Solomon  Hubbard  et  al. 

1.  Judgment  on  award — whether  may  be  questioned.  Iq  a  suit  iu  chan- 
cery to  eDjoin  the  collection  of  a  judgment  obtained  upon  an  award,  it  was 
complained  that  the  arbitrator  gave  no  notice  to  the  parties  of  the  hearing 
before  him :  Held,  that  as  the  fact  of  sucli  omission  must  liave  been  known 
to  the  complainant  on  the  trial  of  the  cause  on  the  award,  and  could  have 
been  then  determined,  equity  could  not  relieve  against  it. 

2.  Tlie  object  to  be  deternniied  by  the  arbitration  was  the  balance  due 
from  complainant,  as  purcliaser  of  a  certain  lot  of  ground,  to  his  grantor,  and 
.it  wns  turiliei-  complained  that  the  arbitrator  had  an  interest  in  the  subject 
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matter  submitted  to  liim.  It  appeared  the  arbitrator  was  only  interested 
in  this  wa5^ :  The  money  which  tlie  grantor  had  received  in  part  payment 
for  the  land  was  not  paid  b}^  complainant  directly  to  him,  but  was  loaned 
to  the  arbitrator  and  by  him  advanced  to  the  grantor:  Held,  as  complain- 
ant well  knew  of  such  interest  of  the  arbitrator  when  he  chose  to  submit 
the  matter  in  dispute  to  him,  he  could  not  be  allowed  afterwards  to  setup 
such  interest  to  defeat  the  award. 


Appeal  from  the  Circuit  Court  of  AVhiteside  county;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

Mr.  J.  B.  E,iCE,  for  the  appellant. 

Messrs.  Sackett  &  Bean,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery  to  enjoin  the  collection  of  a 
judgment  for  sixteen  hundred  dollars  which  Renselaer  M. 
Firman  had  obtained  against  the  complainant  in  the  White- 
side circuit  court  at  the  October  term,  1861. 

It  appears  the  judgment  in  question  was  obtained  on  an 
award  made  by  Solomon  Hubbard,  mutually  chosen  by  the 
parties  to  the  judgment,  on  this  submission  : 

''This  is  to  certify  that  I  promise  to  pay  Renselaer  M.  Fir- 
man, in  addition  to  what  I  have  already  paid  him  for  lot  1, 
of  the  southwest  quarter  of  section  18,  town  20,  range  5, 
•whatever  Solomon  Hubbard  decides  is  due  from  me  to  him." 

The  arbitrator  awarded  sixteen  hundred  dollars  as  the 
amount  due.  The  record  of  this  judgment  was  taken  by  ap- 
peal to  this  court  and  the  same  was  affirmed.  Hubbard  v.  Fir- 
man, 29  111.  90. 

Solomon  Hubbard  is  made  a  party  to  the  bill,  on  the  allega- 
tion that,  at  the  time  of  the  submission,  he,  himself,  was  inter- 
ested with  Firman  in  the  matters  submitted,  and  also  in  the 
land  conveyed  by  Firman  to  appellant;  he,  the  arbitrator, 
expecting  to  receive  a  part  of  the  award  which  he  might  ren- 
der against  appellant,  and  a  part  of  tlie  judgment  which  Fir- 
man might  obtain   on    the   award,  and  that  this  arrangement 
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was  fraudulently  and  purposely  kept  secret  from  appellant, 
and  of  which  he  had  no  suspicion  or  knowledge  ;  and  on  the 
further  allegation  that  it  was  impossible  for  appellant  to  ob- 
tain testimony  of  the  facts  on  the  trial  of  the  cause  on  the 
award,  and  until  after  the  cause  had  been  appealed  to  the 
supreme  court ;  and  he  alleges  that  both  the  award  and  the 
judgment  thereon  were  obtained  by  the  fraud  of  Solomon  Hub- 
bard and  Firman. 

The  action  on  the  award  was  hotly  contested,  as  would  ap- 
pear by  the  pleas  filed  by  the  appellant,  being  six  in  number, 
which  must  have  embodied  all  legal  defenses  in  the  power  of 
the  appellant. 

It  is  complained  here  that  Solomon  Hubbard,  acting  as 
arbitrator,  gave  no  notice  to  the  parties  of  the  hearing  before 
him.  This  must  have  been  known  to  appellant  on  the  trial 
of  the  action  at  law,  and  was  then  tried  or  could  have  been 
tried.  Chancery  can  not  relieve  in  such  case.  The  interest 
of  the  arbitrator  could  have  been  known  and  disclosed  on  the 
trial  of  that  action,  for  he  was  sworn  as  a  witness  and  could 
have  been  interrogated  as  to  that  fact.  We  do  not  see  how  it 
was  impossible  to  obtain  the  testimony  in  regard  to  such  in- 
terest on  that  trial. 

As  to  the  interest  of  the  arbitrator  in  the  subject  matter 
submitted  to  him,  we  can  not  perceive  any  of  which  appellant 
was  not  well  advised  when  he  chose  him  as  a  fit  person  td 
adjust  the  matter  between  him  and  Firman.  The  money 
which  Firman  received  in  part  payment  of  the  land,  appellant 
well  knew  was  not  paid  by  him  directly  to  Firman,  but  was 
loaned  to  Hubbard,  and  by  him  advanced  to  Firman,  and  to 
that  extent,  and  to  that  only,  Hubbard  had  an  interest  in  the 
matter  submitted.  This,  appellant  well  knew,  and  if  he  chose 
to  submit  the  matter  to  Hubbard  under  such  circumstances  he 
was  at  perfect  liberty  so  to  do,  and  he  will  not  be  allowed 
afterwards  to  set  up  such  interest  to  defeat  the  award. 

We  perceive  nothing  in  the  record  to  implicate  Hubbard  in 
any  fraud  in  his   award.     Opinions  differ  as  to  the  value  of 
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the  land.  The  consideration  expressed  in  the  deed  from  Fir- 
man to  appellant  is  sixteen  hundred  dollars,  and  several  wit- 
nesses- estimate  it  at  twenty  or  thirty  dollars  per  acre,  while  a 
much  larger  number  are  of  opinion  it  was  not  worth  more  than 
four  dollars  per  acre,  yet  appellant  claims  to  have  paid  Fir- 
man much  more  than  that. 

On  the  whole  record  Ave  can  not  see  that  injustice  has  been 
done  appellant,  ai  d  must  affirm  the  decree. 

Decree  affirmed. 


Toledo,  Peoeia   &  Waksaw  Railroad  Co. 

V. 

John  Darst. 

1.  Eminent  domain — railroad — damages.  On  an  appeal  in  the  circuit 
court  in  a  case  for  the  assessment  of  damages  ou  the  coudemnatiou  of  the 
right  of  way  for  a  railroad,  the  statute  has  given  a  trial  by  jury. 

2.  Damages — esioppd.  Where  a  railroad  company  went  upon  laud  and 
built  their  road  without  procuring  the  right  of  way,  and  occupied  it  for 
twelve  years  and  then  instituted  a  proceeding  to  condemn  the  right  of 
way,  the  company  have  no  right  to  insist  that  the  owner  is  estopped  to 
claim  damages.  He  can  only  be  barred  by  the  statute  of  limitations,  and 
not  by  mere  non-claim  for  a  loss  period  than  the  statute  has  prescribed  to 
bar  his  claim. 

3.  Sale — of  land.  The  mere  fact  that  the  company  entered  upon  the 
land  and  constructed  their  road,  and  occupied  it  for  about  thirteen  years, 
can  not  be  held  to  raise  a  presumption  that  the  owner  had  sold  the  right 
of  way  to  the  company. 

4.  License  to  enter.  The  mere  fact  that  the  company  have  been 
long  in  possession,  in  the  absence  of  all  proof,  will  not  raise  a  presumption 
that  the  owner  had  given  a  license  to  enter  and  construct  their  road,  and 
in  the  absence  of  such  a  license  the  company  must  be  held  liable  for  dam- 
ages resulting  to  other  lands  of  the  owner  from  the  construction  of  the 
road. 
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Appeal  from  the  Circuit  Court  of  Woodford  county;  the 
Hon.S.  L.  Richmond,  Judge,  presiding. 

Messrs.  Bryan  &  Cochran,  for  the  appellant. 
Messrs.  Johnson  &  Hopkins,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  application  to  the  judge  of  the  circuit  court  of 
Woodford  county,  in  which  the  land  is  situated,  on  the  16th 
of  August,  1869,  to  obtain  title  to  lands  occupied  by  appel- 
lant's road  over  two  forty  and  one  eighty-acre  tracts  of  land 
owned  by  appellee.  The  petition  asked  the  appointment  of 
commissioners  under  the  act  of  the  legislature,  approved  Feb- 
ruary 12th,  1849,  incorporating  the  Peoria  &  Oquawka  Rail- 
road Company,  of  which  appellant  is  the  successor.  The  judge 
made  an  order  appointing  three  persons  to  act  as  commission- 
ers under  the  provisions  of  the  law.  On  the  23d  of  the  same 
month  the  commissioners  met,  were  sworn,  went  upon  the 
premises  and  examined  the  ground,  heard  testimony,  and  de- 
termined that  appellee  would  sustain  no  damages  by  the  appro- 
priation of  the  land  to  railroad  purposes.  Their  report  was 
filed  at  the  December  term,  1869,  and  appellee  moved  to  have 
the  assessment  set  aside  and  that  a  reassessment  be  made, 
and  notice  of  his  application  was  served  upon  appellant.  The 
court,  at  the  ensuing  April  term,  granted  the  motion  and  pro- 
ceeded to  hear  the  evidence,  and  assessed  appellee's  damages 
at  $1250,  but  on  motion  of  appellant  set  aside  the  assessment 
thus  made. 

At  the  succeeding  August  term  a  trial  was  had  by  the  court 
and  a  jury,  resulting  in  a  verdict  in  favor  of  appellee  for 
$1220  damages.  A  motion  for  a  new  trial  was  overruled,  and 
the  record  is  brought  to  this  court  on  appeal. 

It  is  insisted  that  the  trial  by  jury  was  unwarranted  by  the 
law,  but  the  assessment  should  have  been  made  by  three  com- 
missioners.    It  is  only  necessary  to  say  that  the  case  was  set 
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down  for  trial  in  the  court  by  consent  of  parties,  on  a  speci- 
fied day,  and  when  the  time  arrived  a  trial  was  had,  both  par- 
ties being  present  and  no  objections  being  made.  But  the  act 
of  1852,  relating  to  right  of  way,  (Sess.  Laws  1852,  page  146,) 
by  the  14th  section,  has  expressly  declared  that,  unless  the 
parties  shall  otherwise  agree,  the  trial  in  the  circuit  court  shall 
be  by  a  jury.  And  this  case  has  been  tried  by  a  jury  in  con- 
formity with  that  act. 

It  is  urged  that  appellee  is  estopped  to  claim  damages  be- 
cause he  has  failed  for  such  a  length  of  time  to  institute  pro- 
ceedings to  recover  damages  ;  that  we  must  j^resume  that  he 
considered  it  a  benefit  and  not  an  injury  or  he  would  have 
taken  steps  to  recover  his  rights.  We  are  aware  of  no  rule  of 
law  which  creates  such  a  presumption  short  of  the  statutory 
period  which  bars  a  recovery.  No  one  would  contend  that, 
because  a  trespasser  had  gone  upon  the  lands  of  another  and 
occupied  them  for  fifteen  years,  when  an  action  of  trespass 
was  brought  he  could  not  recover  for  such  portion  of  the  time 
as  was  not  barred  by  the  statute.  It  would  present  a  novel 
defense  to  insist  that  it  must  be  conclusively  presumed  that  it 
was  a  benefit  to  the  owner  to  have  the  trespass  committed  and 
continued. 

It  is  next  urged  that  the  road  was  constructed  over  appel- 
lee's land  with  his  knowledge  and  consent,  and  that  the  en- 
hanced value  of  his  land  is  such  a  consideration  as  requires 
us  to  infer  a  contract  of  sale  which  should  be  enforced.  In 
the  first  place  we  fail,  on  a  careful  examination  of  the  entire 
record,  to  find  any  proof  that  the  road  was  constructed  with 
the  knowledge  and  consent  of  appellee.  The  proof  shows  that 
the  road  was  constructed  at  that  place  in  1856.  It  is  true,  that 
appellee  swears  that  he  owned  the  land  previous  to  that  time, 
but  he,  nor  any  one  else,  says  that  he  knew  of  it  at  the  time. 
It  would  be  reversing  all  the  rules  bv  which  men  are  enabled 
to  assert  their  rights  to  hold  that  it  was  only  necessary  to 
show  a  party  had  entered  upon  the  lands  of  another  without 
showing  any  authority,    and  occupied    them    about    thirteen 
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years,  and  had  erected  improvements  beneficial  to  the  lands 
of  the  owner,  and  all  others  in  the  vicinity  ;  that  Avhen  he  as- 
serts his  rights  as  an  owner,  he  must  be  presumed  to  have 
bargained  for  the  sale  of  the  land.  Such  a  defense,  we  pre- 
sume, has  never  been  urged  by  a  trespasser  in  an  ejectment 
suit,  and  we  are  unable  to  perceive  any  distinction  in  favor  of 
a  railroad.  It  is  true,  no  doubt,  as  urged,  that  the  construc- 
tion of  this  road  has  enhanced  the  value  of  appellee's  lands, 
but  the  evidence  of  all  of  the  witnesses  who  were  asked  the 
question,  was  that  the  benefit  to  adjacent  lands  over  which 
the  road  did  not  run  was  greater  than  to  this  ;  and  if  so,  why 
should  the  rules  of  the  law  be  reversed  to  prevent  him  from 
asserting  his  rights  ?  These  are  not  the  character  of  benefits 
that  can  be  sued  for  and  recovered  by  the  road,  as,  if  they 
were,  actions  would,  no  doubt,  have  been  brought  by  rail- 
roads in  all  cases  where  lands  have  been  enhanced  by  their 
construction. 

The  note  referred  to  in  the  first  volume  of  Railway  Cases, 
page  47,  it  will  be  seen,  refers  to  English  cases,  which  hold 
that,  where  a  railway  company  gives  notice  that  it  will  appro- 
priate lands  for  the  use  of  the  road,  it  is  held,  under  the  act 
of  parliament,  to  be  an  agreement  on  their  part  to  purchase 
the  lands,  assented  to  on  the  part  of  the  owner,  on  the  terms 
of  making  compensation.  Even  if  it  was  conceded  that  such 
was  the  rule  of  law  in  this  country,  which  we  do  not  deter- 
mine, still,  in  this  case,  there  is  no  evidence  that  such  a  notice 
was  given;  and  that  compensation  was  never  made,  may  be 
inferred  bv  appellant  instituting  proceedings  to  have  the  com- 
pensation ascertained  that  it  might  be  paid. 

But  the  pi^incipal  case,  to  which  we  find  this  note  appended, 
is  The  Baltimore  &  Susquehanna  Railroad  Co.  v.  Nesbit,  10  How. 
R.  395,  in  which  it  is  held  that,  after  damages  had  been  ascer- 
tained, and  before  the  assessment  was  set  aside,  a  tender  of 
the  amount  of  damages  did  not  vest  the  company  with  a  title 
to   the  propertv  or  prevent    another  assessment    binding  on 
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them.  We  cau  perceive  no  ground  for  holding  appellee  es- 
topped from  claiming  damages.  If  the  company  had  supposed 
there  was  a  contract  with  appellee  under  which  the  company 
entered,  and  that  it  had  been  lost  or  only  rested  in  parol,  we 
may  reasonably  conclude  a  bill  in  chancery  would  have  been 
resorted  to  for  the  establishment  of  the  rights  of  the  company, 
rather  than  this  proceeding  to  condemn  the  land  and  to  assess 
the  damages.  This  proceeding  is  strong,  if  not  conclusive 
evidence,  that  no  sale  had  been  made  to  the  company,  and 
that  they  had  not  acquired  the  right  to  occupy  the  right  of 
way. 

It  is  insisted  that,  if  appellee  gave  a  revocable  license  to 
enter,  the  company  were  justified  in  all  their  acts,  and  he  can 
not  recover  damages  for  ditches,  embankments,  excavations, 
obstructions  or  other  injury,  before  a  revocation  of  the  license. 
We  have  seen  that  there  is  no  evidence  of  even  a  knowledge 
by  appellee  that  the  company  was  constructing  its  road  on  his 
land,  much  less  that  he  gave  a  license.  Hence  it  is  unneces- 
sary to  discuss  such  a  question. 

According  to  the  rule  in  the  case  of  The  Alton  &  Sangamon 
Railroad  Co.  v.  Carpenter,  14  111.  190,  there  was  no  error  in 
the  mode  of  proceeding  adopted  in  this  case.  The  witnesses 
on  the  part  of  appellee — and  they  were  numerous — state  that 
they  regard  the  damages  sustained  by  him,  over  and  above  all 
benefits,  to  be  largely  more  than  the  amount  assessed  by  the 
jury.  And  the  instructions  strictly  conform  to  the  rule  an- 
nounced in  that  case,  and  we  do  not  see  that  the  jury  acted  on 
any  different  rule. 

It  is  also  contended  that  the  damages  are  excessive.  We 
have  attentively  read  the  entire  evidence  in  the  record,  and 
fail  to  find  that  it  does  not  fully  sustain  the  verdict.  It  can 
not  be  justly  said  that  the  evidence  preponderates  in  favor  of 
appellant.  The  witnesses  on  the  part  of  appellant,  so  far  as 
they  were  interrogated,  state  they  would  prefer  the  farm  if 
the  road  was  on  adjoining  lands.  They  say  the  land  is  worth 
more  than  it  was  before  the  road  was  constructed.     This  mav 
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have  been,  and  doubtless  was,  owing,  to  a  large  extent,  to  the 
growth  of  the  county,  increase  of  population,  the  construction 
of  other  roads  and  a  variety  of  other  causes.  Some  of  the  wit- 
nesses say  they  would  rather  have  the  farm  with  this  road 
than  without  any  road.  This  may  be  true,  and  still  appellee 
have  sustained  damage.  But  the  Avitnesses  on  the  part  of 
appellee  are  numerous ;  are  of  the  opinion  that  appellee  has  sus- 
tained damage ;  seem  to  be  farmers  of  experience,  and  ac- 
quainted with  the  property  and  its  situation  ;  and  so  far  as  we 
can  see,  testify  fairly  and  intelligently,  and  the  jury  were,  we 
think,  fully  warranted  in  finding  the  verdict  they  did. 

A  careful  examination  of  the  instructions  fails  to  show  that 
they  were  erroneous.  They  were  fully  as  favorable  to  appel- 
lant as  it  had  a  right  to  ask. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affirmed. 


NATiiAisriEL  T.  Tucker 

V. 

Samuel  L.  Gill. 


1.  Judgment — confession.  Where  a  judgment  is  confessed  in  vaca- 
tion before  a  clerk  in  a  circuit  where  that  officer  is  authorized  to  receive 
a  confession,  to  be  valid  under  the  statute  there  must  be  a  declaration,  a 
power  of  attorney  authoriziug  the  confession,  and  proof  of  its  execution 
and  a  plea  of  confession  filed  in  the  office  of  the  clerk. 

3.  Same — lohen  void.  Where  there  was  a  power  of  attorney  to  confess 
a  judgment  ou  a  note  for  $26,000,  the  note  was  described  in  the  declara- 
tion which  claimed  $50,000  damages,  and  the  plea  of  confession  admitted  an 
indebtedness  and  confessed  judgment  for  the  latter  sum,  and  the  clerk  ren- 
dered judgment  for  $26,000 :  Seld,  that  the  attorney  confessing  the  judg- 
ment exceeded  his  power;  that  the  clerk  did  not  have  power  to  deviate 
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from  the  plea  of  confession  in  rendering  the  judgment.    His  doing  so  was 
unwarranted  and  the  judgment  was  void,  and  may  be  attacked  collaterally. 

3.  The  clerk  has  no  judicial  power  but  acts  mlnisteriall}^  and  hence 
can  not  do  otherwise  than  follow  the  papers  filed  in  entering  a  judgment 
by  confession.  He  has  no  power  to  disregard  the  plea  of  confession  and 
proceed  to  determine  for  what  sum  judgment  should  be  entered.  He  must 
enter  judgment  for  the  amount  confessed,  or  not  at  all. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon 
S.  D.  PuTERBAUGH,  Judge,  presiding. 

Messrs.  McCulloch  &  Stephens,  for  the  appellant. 

Mr.  J.  S.  Starr,  Messrs.  Ingersoll  &  McCune,  and  Mr 
H.  B.  Hopkins,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  replevin  in  the  cepit,  brought  by  Tucker  &  Mans- 
field against  Gill,  in  the  Peoria  circuit  court,  for  some  hogs,  in 
which  there  was  a  verdict  and  judgment  for  the  defendant. 

Gill  justified  the  taking  by  virtue  of  a  fieri  facias  issued  to 
him  as  sheriff  of  that  county,  on  the  23d  day  of  October,  1869, 
upon  a  judgment  of  said  court,  for  |26,000  damages,  besides 
costs,  entered  in  vacation  upon  a  warrant  of  attorney  in  favor 
of  one  Eugene  McCune,  against  Cyril  L.  Wood. 

Tucker  &  Mansfield  claimed  title  to  the  hogs  under  a  pur- 
chase from  Wood,  made  on  the  18th  day  of  September,  1869. 

The  pleadings  put  in  issue  the  validity  of  the  judgment, 
which,  it  is  claimed,  was  not  entered  in  conformity  Avith  the 
warrant  of  attorney,  was  without  authority,  and  therefore  void. 
That  position  involves  the  principal  question  in  this  case. 

The  authority  of  the  clerk  to  enter  judgment  in  vacation  is 
found  in  the  act  creating  the  16th  circuit,  to  which  Peoria 
county  belongs,  providing  that  judgment  by  confession  may 
be  entered  at  any  time  "upon  filing  the  proper  papers  with  the 
clerk  of  said  court,  and  shall  have  the  same  force  and  effect 
as  if  entered  in  term  time."     Purp.  Stat.  351, 
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The  expression,  "upon  filing  the  proper  p)Ctpers,^'  includes 
everything  requisite  by  the  common  law  practice  in  such  cases. 
In  jRoundy  v.  Hunt,  24  111.  598,  which  was  a  judgment  by 
confession  in  vacation,  under  a  statute  precisely  like  that 
above  referred  to,  the  court  said :  "As  a  condition  to  the  right 
to  confess  a  judgment  in  vacation,  the  proper  papers  must  be 
filed  with  the  clerk.  This  requirement  of  the  statute  could 
have  referred  alone  to  the  established  practice  in  cases  of  con- 
fession of  judgments  in  courts  of  record.  That  practice  re- 
quires the  plaintiff  to  file  a  declaration  on  his  cause  of  action ; 
that  he  shall  file  the  warrant  of  attorney  with  proof  of  its  exe- 
cution and  a  plea  of  confession.  These,  under  the  practice,  con- 
stitute the  proper  papers  to  authorize  the  confession  of  a  judg- 
ment, and  the  legislature  has  not  conferred  upon  the  clerk  the 
power  to  hear  evidence  and  determine  whether  the  warrant 
of  attorney  was  duly  executed.  Nor  does  the  act  make  him 
the  judge  of  the  sufficiency  of  the  papers  when  filed.  It  only 
authorizes  him  to  require  papers  to  be  filed  which  purport  to 
be  in  conformity  with  the  practice.  ^  *  As  the  clerk  can 
not,  under  our  constitution,  exercise  any  judicial  power,  he 
can  not  determine  the  legal  sufficiency  of  the  papers  required 
to  be  filed  before  the  judgment  is  confessed." 

.  This  case  also  holds  that  the  authority  given  to  the  attor- 
ney must  be  strictly  pursued.  So  again,  in  Chase  v.  Dana,  44 
111.  262,  it  was  said :  "As  a  general  rule,  well  recognized  and 
firmly  established,  an  attorney  in  fact  is  held  to  a  strict  com- 
pliance with  the  authority  conferred."  This  is  in  conformity 
with  the  English  rule  :  "In  entering  up  judgment  on  a  war- 
rant of  attorney,  the  authority  given  by  it  must  be  strictly 
pursued."     1  Tidd's  Pr.  552. 

The  warrant  of  attorney  in  this  case  bears  date  the  29th  of 
September,  1869.  It  recites  an  indebtedness  upon  a  promis- 
sory note  by  Wood  to  McCune,  bearing  even  date  therewith, 
for  the  sum  of  $26,000,  with  interest  at  six  per  cent  from  date, 
and  due  in  one  day  from  date ;  then  constitutes  Robert  G. 
Ingersoll,  or  any  attorney,  etc.,  his  attorney  to  appear  in  any 
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court  of  record  in  term  time  or  vacation,  at  any  time  after  the 
date  of  the  note,  to  waive  service  of  process  and  confess  judg- 
ment in  favor  of  McCune  upon  said  note  for  the  above  sum, 
or  as  much  as  appears  to  be  due  according  to  the  tenor  and 
effect  of  said  note,  and  interest  thereon  to  the  day  of  said  judg- 
ment ;  to  file  a  cognovit  for  the  amount  that  may  be  so  due, 
with  an  agreement  therein  that  no  writ  of  error  or  appeal 
shall  be  prosecuted  upon  the  judgment,  or  bill  in  equity  filed, 
to  interfere  in  any  manner  with  the  operation  of  the  judg- 
ment, and  to  release  errors,  etc. 

The  record  contained  an  affidavit  annexed  to  the  power  of 
attorney,  made  by  one  Haskins  and  taken  before  McCune,  the 
plaintiff,  as  a  notary  public,  to  the  effect  that  the  note  and 
warrant  of  attorney  were  executed  by  Wood  in  his  presence. 
The  declaration  was  upon  the  note  with  an  ad  damnum  in  the 
sum  of  $50,000. 

The  cognovit  contained  in  the  record  confesses  a  judgment 
for  $50,000,  and  contains  the  agreement  ''that  no  writ  of  error 
or  appeal  shall  be  prosecuted  on  the  judgment  entered  by  vir- 
tue hereof,  nor  any  bill  in  equity  filed  to  interfere  in  any  man- 
ner with  the  operation  of  said  judgment."  It  also  contains  a 
release  of  all  errors,  etc. 

In  the  judgment  order  entered  by  the  clerk,  it  is  recited, 
^'that  the  said  defendant  filed  a  plea  to  the  declaration,  and 
therein,  as  to  the  matters  and  things  in  said  declaration  con- 
tained, says  it  is  true  that  he  did  assume  in  manner  and  form 
as  the  plaintiff  has  declared  against  him,  and  that,  by  reason 
of  the  non-performance  of  said  promises  and  undertakings,  the 
plaintiff  hath  sustained  damages  to  the  amount  of  $26,000. 
Therefore  it  is  considered  that  the  said  Eugene  McCune  have 
and  recover  of  the  said  Cyril  L.  Wood  the  said  sum  of  $26,000, 
his  damages  aforesaid,  in  form  aforesaid  confessed,  and  also — " 
etc. 

It  nowhere  appears  in  the  record  of  that  judgment,  nor  is 
it  pretended  by  counsel,  that  there  was  any  other  cognovit  than 
that  for  $50,000. 
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When  attacked  collaterally,  should  this  judgment  be  held 
valid  ?  The  cognovit  is  in  plain  excess  of  the  authority  given 
by  the  warrant  of  attorney.  It  is  not  only  the  rule  applicable 
to  this  case  that,  in  entering  up  judgment  on  a  warrant  of 
attorney  the  authority  given  by  it  must  be  strictly  pursued, 
but  it  is  a  rule  applicable  to  all  cases  of  special  agency,  that 
an  agent  constituted  for  a  particular  purpose,  and  under  a  lim- 
ited power,  can  not  bind  his  principal  if  he  exceeds  that 
power.  The  special  authority  must  be  strictly  pursued.  2 
Kent's  Com.  621. 

Lord  Coke  has  laid  down  the  rule  in  the  following  terms  : 
"Regularly,  it  is  true,  that  where  a  man  doth  less  than  the 
commandment  or  authority  committed  unto  him,  the  com- 
mandment or  authority  not  being  pursued,  the  act  is  void. 
And  where  a  man  doeth  that  which  he  is  authorized  to  do, 
and  more,  then  it  is  good  for  that  which  is  warranted,  and 
void  for  the  rest.  Yet,  both  these  rules  have  divers  excep- 
tions and  limitations."  Co.  Litt.  258  a.  Judge  Story,  in  his 
work  on  Agency,  sec.  166,  says  that  Lord  Coke  is  well  war- 
ranted in  suggesting  that  there  are  exceptions  and  limitations. 
"Where  there  is  a  complete  execution  of  the  authority,  and 
something  ex  abundanti  is  added,  which  is  improper,  then  the 
execution  is  good,  and  the  excess  only  is  void.  But  where 
there  is  not  a  complete  execution  of  a  power,  or  where  the 
boundaries  between  the  excess  and  the  rightful  execution  are 
not  distinguishable,  then  the  whole  will  be  void."  Citing 
Harg.  note  (202)  to  Co.  Litt.  258  a ;  Alexander  v.  Alexander, 
2  Vesey,  644 ;  Com.  Dig.  Attorney  c,  15  ;  Livermore  on  Ag. 
Ch.  5,  sec.  1,  p.  101,  102,  (Edit.  1818.) 

It  is  not  necessary  here  to  determine  whether  the  boundary 
between  the  excess  and  the  rightful  execution  are  so  far  dis- 
tinguishable in  this  case  as  that  the  cognovit  should  be  held 
valid  to  the  extent  of  the  amount  for  which  the  attorney  was 
authorized  to  confess  judgment,  because  the  clerk,  not  pos- 
sessing judicial  power,  had  no  authority  to   determine  that 


1871.]  Tucker  v.  Gill.  241 

Opinion  of  the  Court. 

question.  He  acts  only  as  a  ministerial  officer.  The  plea  of  cog- 
novit  actionem  was  one  of  the  papers  to  be  filed,  and  was  indis- 
pensable to  his  anthoritv  to  make  the  entry  of  judgment,  and 
Avhen  filed  he  must  enter  the  judgment  for  the  amount  con- 
fessed, or  not  at  all ;  because  if  he  does  not  follow  the  cogno- 
vit as  to  the  amount  for  which  judgment  is  to  be  entered,  that 
amount  must  be  ascertained  by  an  assessment  of  the  damages, 
which  requires  the  exercise  of  judicial  functions  by  hearing 
and  passing  upon  evidence,  with  which  power,  under  our  con- 
stitution, he  can  not  be' vested.  To  enter  the  judgment  which 
was  entered  in  this  case,  the  clerk  must  first  have  decided  that 
the  cognovit  was  void  as  to  the  excess  over  the  aiuount  act- 
ually due.  and  then  j^roceeded  to  ascertain  from  evidence 
Avhat  the  amount  actually  due  Avas.  So  it  is  the  same,  in  legal 
effect,  us  if  he  had  proceeded  to  enter  judgment  upon  the  war- 
rant of  attorney,  itself,  without  any  cognovit  at  all.  The  M'ar- 
rant  of  attorney  is  one  thing,  and  the  cognovit  quite  another  ; 
both  were  indispensable  to  the  authority  of  the  clerk  to  enter 
judgment.  He  must  look  to  the  cognovit  alone  for  the 
amount,  and  has  no  capacity  to  determine  it  from  evidence, 
which  he  must  have  done  in  this  case.  It  is  unnecessary,  per- 
haps, to  observe  that,  if  the  judgment  had  been  entered  in 
court  at  a  term,  very  different  consequences  would  attach  ; 
but  the  proceeding  having  been  in  vacation,  conducted  under 
a  special  statutory  authority  by  a  mere  ministerial  officer,  we 
must  hold  that  the  entry  of  this  judgment  in  the  manner  sta- 
ted was  simply  void. 

If  the  judgment  and  execution  were  void,  it  follows,  of 
course,  that  neither  McCune,  the  plaintiff  in  the  execution, 
nor  the  sheriff',  had  any  lawful  authority  to  exercise  control 
over  the  chattels  in  question,  or  to  question  the  sufficiency  of 
their  delivery  to  appellants  under  the  contract  of  purchase 
between  them  and  AVood,  the  supposed  judgment  debtor.  The 
sale  was  good  as  between  the  parties,  and  the  contract  gave 
them  the  right  of  possession. 
16— 61stIll. 
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It  is  the  opinion  of  a  majority  of  the  court  that  the  judg- 
ment of  the  court  below  should  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


Daniel  Sullivan 

V. 

The  City  of  Oneida. 

1.  City  charter — ordinances — liquor  nuisance.  Where  a  city  charter 
authorized  the  coinmou  council  to  declare  the  selling,  giving  awa}',  or  the 
keeping  on  hand  for  sale  any  spirituous  or  intoxicating  liquors,  etc.,  in  the 
city,  a  nuisance,  it  does  not  authorize  an  ordinance  making  it  an  oflFense  for 
any  person  within  the  city  to  have  in  his  or  her  possession  any  intoxica- 
ting liquors,  etc.  The  ordinance  exceeds  the  power  in  the  charter  as  it 
declares  the  possession,  without  the  intent  to  sell,  an  offense. 

2.  The  charter  only  contemplates  a  search  in  the  event  that  liquors 
were  in  the  possession  of  some  person  for  sale  within  the  city.  The  ordi- 
nance authorizes  the  search  and  seizure  if  the  liquors  were  kept  in  the 
city,  whether  the  intention  was  to  sell  them  or  ship  them  for  sale  else- 
where. Such  an  ordinance  might  interfere  with  general  commerce,  but 
when  confined  to  the  ordinary  traflQc  between  the  city  and  its  neighboring 
towns  and  cities,  it  is  unjust  and  illegal,  and  the  ordinance  is  ultra  vires  and 
void. 

3.  City  ordinances — presumption  of  innocence.  It  is  no  answer  to  say 
that  the  person  whose  liquor  is  seized  may  prove  his  innocence — :may 
show  the  purpose  to  be  lawful.  The  law  ought  uot  to  be  guilty  of  such 
harshness  as  to  require  a  man  to  prove  his  innocence  where  there  is  uot 
even  a  suspicion  of  his  guilt. 

4.  Legislative  power — to  restrain  sale  of  spirits.  It  has  often  been 
decided  that  the  general  assembly  may  prohibit  the  retail  of  intoxicating 
liquors.  But  this  charter  has  gone  far  beyond  that,  as  it  authorizes  the 
council  to  license,  regulate  and  tax  the  sale  of  such  liquors ;  to  declare  the 
sale,  and  keeping  on  hand  for  sale,  a  nuisance ;  to  provide  for  its  summary 
abatement  and  suppression ;  and  it  empowers  the  police  magistrate  to  is- 
sue his  warrant  to  search  the  premises  of  persons  suspected  of  selling.  It 
makes  the  mere  possession  pfima  facie  evidence  of  unlawful  intent,  and, 
without  satisfactory  explanation,  evidence  of  sale  and  keeping  on  hand  for 
sale. 
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5.  City  ordinance.  The  ordinance  authorizes  the  police  magistrate, 
ou  complaint  that  any  person  has  such  liquor  for  sale,  more  than  one  gal- 
lon, to  issue  his  warrant  for  the  search  of  his  dwelling  house,  and  if  liquors 
are  found  they  shall  be  seized,  and  the  person  arrested,  and  both  brought 
befoi'e  the  magistrate,  who  shall  at  once  proceed  to  try  the  persou,  and  if 
l)e  should  not  offer  a  satisfactory  explanation  and  show  that  he  had  the 
liquors  for  a  lawful  purpose,  he  shall  be  fined,  and  ordered  to  the  common 
jail  until  fine  and  costs  are  paid,  and  the  liquors  ordered  sold  on  execu- 
tion and  the  proceeds  applied  to  the  payment  of  the  fine  and  costs. 

6.  The  ordinance  is  objectionable  because,  while  it  professes  to  prevent 
the  sale  of  liquors  because  they  are  declared  to  be  a  nuisance  and  should 
be  abated,  it  requires  the  liquors  to  be  sold  by  the  oflScer. 

7.  Same — objectionable.  Another  objection  is,  that  both  the  charter  and 
ordinance  authorize  the  seizure  of  all  liquors  found,  without  reference  to 
quantity;  whilst  the  ordinance  only  authorizes  a  fine  of  $100,  it  authorizes 
a  seizure  of  liquors  to  the  value,  it  maj^  be,  of  thousands  of  dollars,  which 
would  be  ordered  to  be  sold,  as  is  supposed,  to  satisfy  the  fine,  as  it  will 
not  be  presumed  the  sale  would  be  ordered  merely  for  the  exercise  of  un- 
usual or  ai'bitrary  power.  Again,  the  ordinance  does  not  require  the  sur- 
plus to  be  returned  to  the  owner. 

8.  Justice  of  the  vkxc^— jurisdiction.  Whilst  a  justice  of  the  peace 
could  only  render  a  fine  not  exceeding  $100,  yet,  under  this  charter  and 
ordinance,  he  is  authorized  to  adjudicate  to  an  unlimited  amount  of  prop- 
erty, and  this  seizure  is  unreasonable  and  in  violation  of  the  Declaratioa 
of  Rights. 

9.  Constitutional  protection.  Every  man  has  the  right  to  acquire 
and  protect  his  property ;  to  be  secure  against  unreasonable  searches  and 
seizures ;  to  a  fair  trial  before  he  can  be  deprived  of  life,  liberty  or  prop- 
erty; and  in  all  criminal  prosecutions  the  right  to  be  heard,  to  demand 
the  nature  and  cause  of  the  accusation  against  him,  and  to  meet  witnesses 
face  to  face.  Under  this  ordinance  a  person  may  be  deprived  of  his  prop- 
erty without  notice;  condemned  without  witnesses;  his  premises  sub- 
jected to  unreasonable  search,  and  his  property  seized  to  an  unlimited 
amount. 

10.  Property.  Spirituous  liquors,  ale  or  beer,  are  property;  they  are 
chattels;  are  articles  of  consumption  and  of  commerce;  and  the  ordinance 
recognizes  them  as  property  and  directs  their  sale,  and  permits  druggists  to 
keep  them.  Their  abuse  may  be  restrained  and  punishment  inflicted  ou 
those  who  sell  them  to  the  injury  of  others.  As  well  as  other  chattels, 
they  may  come  under  the  designation  of  a  nuisance,  and  to  a  certain  ex- 
tent lose  their  quality  of  property,  but  they  can  not  do  so  per  se. 

11.  Legislative  power — its  exercise.  The  legislature  may  change  the 
presumptions  of  guilt ;  it  may,  to  a  certain  extent,  declare  acts  evidence 
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of  au  unlawful  intent  which  had  before  been  innocent;  it  may  declare  pos- 
session of  property,  on  account  of  its  dangerous  character,  unlawful,  but 
such  laws  must  always  have  proper  safeguards  for  the  security  of  pri- 
vate rights. 

12.  It  is  within  the  power  of  the  legislature  to  doclare  the  possession- 
of  spirituous  liquors,  for  the  purpose  of  sale,  a  quasi  nuisance,  and  to  pro- 
vide a  well  guarded  system  of  suppression  of  its  use ;  and  that  possession 
shall  be  prima  facie  evidence  of  unlawful  intent.  But  in  making  such 
changes  the  utmost  care  should  be  observed  so  as  to  preserve  the  sa- 
credness  of  the  domicil. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Craig  &  Harvey,  for  the  appellant. 

Messrs.  Willoughby  &  Grant,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

We  propose  only  to  consider  the  character  and  validity  of 
the  section  of  the  charter,  and  the  ordinances  read  in  evi- 
dence. 

#  The  warrant  issued  commanded  the  officer  to  search  the 
dwelling  and  out-houses  of  the  accused,  and  if  spirituous 
liquors  were  found  to  seize  the  same  and  bring  them  before 
the  magistrate. 

The  ordinance  greatly  transcends  the  power  granted  to  the 
council. 

The  charter  empowered  the  council  to  declare  the  selling, 
giving  away,  or  the  keeping  on  hand  for  sale,  of  any  spirituous 
or  intoxicating  liquors,  ale,  beer,  or  any  kind  of  fermented 
liquors  within  the  city,  a  nuisance. 

The  necessary  import  and  plain  construction  is,  that  the 
liquors  must  be  kept  to  sell  within  the  city.  It  could  never 
have  been  intended  to  prohibit  the  possession  of  liquors  with- 
in the  citv,  desio;ned  for  sale  elsewhere. 

The  corresponding  sections  of  the  ordinance  are  : 

"♦Sec.  3.  If  any  person  shall,  within  the  city,  keep  on  hand 
for  sale,  any  spirituous  liquors,"  etc. 
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''Sec.  4.  Whenever  complaint,  on  oath,  shall  be  made  be- 
fore the  police  magistrate  that  any  person  within  the  city  has, 
in  his,  her  or  their  possession,  any  intoxicating  liqnors,"  etc. 

It  will  be  seen  at  a  glance  that  the  ordinance  exceeds  the 
power  conferred.  Possession  within  the  city,  without  any 
intention  of  selling  therein,  is  made  the  offense. 

There  is  as  great  a  divergence  between  the  charter  and 
ordinance  in  regard  to  the  search  warrant. 

The  charter  only  contemplated  a  search  in  the  event  that 
liquors  were  in  the  possession  of  some  person,  for  sale  within 
the  citv. 

The  ordinance  plainly  authorized  the  search  and  seizure  if 
the  liquors  were  kept  in  the  city,  whether  the  intention  was  to 
sell  them,  or  ship  them  and  sell  elsewhere. 

The  commission  man  might  have,  upon  storage,  the  liquors 
of  his  correspondent,  for  shipment  to  Chicago  or  St.  Louis, 
and  for  sale  there,  and  yet  his  business  house  is  not  secure 
from  an  unreasonable  search  or  the  property  from  unreason- 
able seizure  and,  it  may  be,  confiscation.  If  the  city  of 
Oneida  was  of  sufficient  importance  to  make  it  a  place  of  de- 
posit for  large  quantities  of  liquors  intended  for  shipment  to 
other  States  and  territories,  though  imported  and  in  the  orig- 
inal packages,  the  ordinance  would  interfere  with  commerce 
between  the  States,  and  it  might  be  with  foreign  commerce. 
But  confine  the  operation  of  the  ordinance  to  the  ordinary 
traffic  between  Oneida  and  its  neighboring  towns  and  cities, 
and  it  is  unjust  and  illegal. 

It  is  apparent  that  the  ordinance  is  ultra  vires  and  void. 
It  may  be  said  that,  in  the  cases  supposed,  the  party  in  pos- 
session may  prove  his  innocence — may  show  the  purpose  to  bo 
lawful.  The  law  ought  not  to  be  guilty  of  such  harshness  and 
absurdity  as  to  require  a  man  to  prove  his  innocence  when 
there  is  not  even  the  suspicion  of  guilt.  The  mere  kindness 
and  courtesy  of  giving  a  glass  of  wine  to  a  friend  may  consti- 
tute a  nuisance  and  be  visited  with  severe  punishment. 
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That  the  legislature  may  prohibit  the  retail  of  intoxicating 
liquors  has  been  often  decided  by  this  court;  but  this  charter 
has  taken  a  long  step  in  advance  of  all  previous  legislation. 
It  empowers  the  council  to  license,  regulate  and  tax  the  sale 
•of  spirituous  liquors  ;  to  declare  the  sale,  and  the  keeping  on 
hand  for  sale,  a  nuisance  ;  to  provide  for  its  summary  abate- 
ment and  suppression  ;  and  it  confers  the  power  upon  the 
police  magistrate  to  issue  warrants  commanding  the  search  of 
the  premises  of  persons  suspected  of  selling.  Then  it  makes 
the  mere  possession  jjr/ma/ac/e  evidence  of  unlawful  intent; 
and,  without  satisfactory  explanation,  sufficient  evidence  of  a 
sale  and  of  keeping  on  hand  for  sale. 

By  the  ordinance,  the  possession  for  sale  may  be  adjudged 
a  nuisance,  and  upon  complaint  that  any  person  has  in  his 
possession,  for  the  purpose  of  sale,  intoxicating  liquors  ex- 
ceeding in  quantity  one  gallon,  a  warrant  shall  issue  for  the 
search  of  his  dwelling  house",  and  if  the  liquors  are  found  they 
shall  be  seized  and  the  person  arrested,  and  both  shall  be 
brought  before  the  magistrate,  who  shall  immediately  proceed 
to  try  the  person,  and  if  he  should  not  offer  to  the  justice  a 
satisfactory  explanation  and  show  that  he  had  the  liquors  for  a 
laic  fill  purpose,  he  shall  be  found  guilty  of  a  nuisance  and  fined, 
and  ordered  to  the  common  jail  until  the  fine  and  costs  are 
paid  ;  and  the  liquors  seized  shall  be  ordered  to  be  sold  on 
execution  as  other  property,  and  the  proceeds  shall  be  applied 
to  the  payment  of  the  fine  and  costs. 

One  remarkable  feature  of  the  ordinance  is,  that  while 
seemingly  intended  for  the  abatement  of  a  designated  nuis- 
ance, it  really  maintains  it.  Blackstone  says,  a  nuisance  is 
anything  that  wOrketh  hurt  or  damage.  The  nuisance  aimed 
at  in  this  instance  must  be  termed  of  a  public  character  as 
affecting  public  morals.  It  must  have  been  regarded  as  nox- 
ious and  injurious  to  the  public  welfare.  Yet  the  council, 
while  bitterly  denouncing  the  offensive  thing  upon  paper, 
made  no  provision  for  its  destruction,  as  a  due  regard  to  the 
public   morals   required.     On  the   contrary,   the   liquors  are 
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recognized  as  property  ;  a  sale  of  them  may  be  ordered  ;  a 
transfer  is  made  to  the  possession  of  another  ;  and  then  a  new 
search  will  probably  begin  ;  or,  will  the  sale  change  the  na- 
ture of  the  liquors  and  expurgate  their  hurtful  qualities?  It 
would  seem  to  an  ordinary  mind  that,  if  the  article  is  so  great 
a  nuisance  as  to  require  such  summary  proceedings  for  its 
suppression,  the  sale  of  it  by  the  officer  should  likewise  be  con- 
sidered a  nuisance  which  ought  to  be  suppressed. 

Another  serious  objection  to  both  charter  and  ordinance  is, 
that  they  direct  the  seizure  of  all  the  liquors  which  may  be 
found,  and  that  all  shall  be  sold.  There  is  no  limitation  up- 
on the  action  of  the  officers  or  of  the  exercise  of  the  right  of 
seizure.  The  fine  can  not  exceed  $100,  yet  liquors  may  be 
seized  of  the  value  of  thousands  of  dollars.  In  this  case, 
liquors  of  the  value  of  §500  were  taken.  The  judgment  ren- 
dered was  in  2^^'>'Sonam  for  |50,  yet  property,  ten  times  the 
amount,  might  be  ordered  to  be  sold  for  its  satisfaction.  The 
only  cause  for  the  sale  must  be  for  the  satisfaction  of  the  judg- 
ment, for  we  can  not  suppose  that  a  sale  would  be  ordered 
merely  for  the  exercise  of  unusual  and  arbitrary  power. 

Who  appropriates  the  surplus  after  the  payment  of  the 
judgment?  In  justice  it  should  be  returned  to  the  owner, 
but  it  is  not  so  provided. 

The  constitution  of  1848  prohibited  justices  of  the  peace 
from  trying  any  person  punishable  by  fine  above  $100. 
Though  the  accused  in  this  case  could  not  be  finetl  in  an 
amount  exceeding  $100,  yet  he  might  virtually  be  punished 
by  deprivation  of  his  property  to  the  extent  of  $500. 

Thus  an  inferior  officer,  limited  in  jurisdiction  and  in 
knowledge  of  the  law,  is  authorized  to  adjudicate  in  reference 
to  an  unlimited  amount  of  property.  The  seizure  of  the  prop- 
erty permitted  is  unreasonable,  and  in  violation  of  the  Dec- 
laration of  nights. 

A  frequent  recurrence  to  certain  fundamental  principles  is 
essential  to  the  preservation  of  good  government,  and  to  the 
security  of  the  liberty  and  personal  rights  of  the  citizen. 
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Every  man  has  the  right  to  acquire  and  protect  his  prop- 
erty ;  to  be  secure  against  unreasonable  searches  and  seizures; 
to  a  fair  trial  according  to  the  course  of  the  common  law,  be- 
fore he  can  be  deprived  of  life,  liberty  or  property ;  and  in  all 
criminal  prosecutions  the  right  to  be  heard,  to  demand  the 
nature  and  cause  of  the  accusation  against  him,  and  to  meet 
the  witnesses  face  to  face. 

Bv  the  svstera  of  measures  devised  bv  the  charter  and  ordi- 
nance,  the  citizen  may  be  deprived  of  property  without  notice; 
condemned  without  witnesses ;  his  premises  subjected  to  an 
unreasonable  search,  and  his  property,  to  an  unlimited  amount, 
seized. 

Spirituous  liquors,  ale  and  beer,  are  property,  as  much  so  as 
money  or  lands.  They  are  chattels ;  are  articles  of  consump- 
tion and  of  commerce.  The  ordinance  recognizes  them  as 
property  and  directs  their  sale  on  execution,  and  permits 
druggists  to  keep  them.  Their  abuse  may  be  restrained,  and 
punishment  inflicted  upon  those  who  sell  them  to  the  injury 
of  others.  They  may,  as  well  as  other  chattels,  come  under 
the  designation  of  nuisance,  and,  to  a  certain  extent,  lose  their 
quality  as  property;  but  they  can  not, per  se,  lose  their  qual- 
ity as  property. 

The  charter  permits  their  seizure  without  any  notice  to  the 
owner.  The  ordinance  is  but  a  slight,  if  any,  improvement. 
It  authorizes  the  seizure  of  the  liquors  and  the  arrest  of  the 
person.  But  if  he  is  not  found,  no  notice,  actual  or  construc- 
tive, is  provided  for. 

If  the  person  be  arrested,  upon  the  trial — if  it  deserve  the 
name — the  prosecution  need  prove  nothing  ;  need  not  pro- 
duce any  witnesses  to  undergo  the  ordeal  of  cross-examina- 
tion. The  complaint  under  oath,  and  the  exhibition  of  the 
liquors  in  court,  make  out  a  'prima  facie  case.  The  accused 
must  then  submit,  or  prove  that  he  kept  the  liquors  for  a  law- 
ful purpose.  His  guilt  is  a  presumption  of  law  unless  he 
proves  his  innocence.  The  exparte  proceedings  of  the  officers 
condemn  him  unless  he  can  make  a  satisfactory  explanation. 
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Thus  the  rule  is  reversed,  that  no  man  can  be  required  to 
explain  until  sufficient  proof  is  offered  to  warrant  a  just  and 
reasonable  conclusion  against  him. 

It  is  no  excuse  that  there  was   a  trial  in  this  case.     This 
only  proves  that  the  prosecution  was  more  tolerant  than  if 
might    have  been.      We  must  look  at  the  stringency  of  the 
law.     A  bad  law  is  none  the  better  because  it   is   not  rigidly 
enforced. 

The  last  clause  of  section  22  of  the  charter  is  still  more 
obnoxious ;  not  on  account  of  a  change  in  the  rules  of  evi- 
dence, but  for  other  reasons. 

The  legislature  may  change  the  law  and  increase  the  pre- 
sumptions of  guilt.  It  may,  to  a  certain  extent,  make  acts 
evidence  of  an  unlawful  intent  which  had  before  been  inno- 
cent. It  may  declare  the  possession  of  certain  articles  of  prop- 
erty, on  account  of  their  highly  dangerous  character,  unlaw- 
ful. But  such  laws  must  always  have  proper  safeguards  for 
the  security  of  private  rights. 

To  lessen  and  prevent  the  evils  of  intemperance  and  the 
innumerable  ills  flowing  therefrom,  it  is  within  the  power  of 
the  legislature  to  declare  the  possession  of  intoxicating  li- 
quors, for  the  purpose  of  sale,  as  quasi  a  nuisance,  and  provide 
a  well  guarded  system  for  the  suppression  of  their  use,  and  to 
enact  that  such  possession  shall  be  |jrwia/ac?e  evidence  of 
unlawful  intent. 

However  we  may  regret  the  modification  or  abandonment 
of  the  wise  principles  of  the  common  law  which  have,  for  ages 
past,  afforded  ample  protection  to  life,  liberty  and  property, 
the  propriety  of  such  action  must  be  left  to  legislative  Avisdom 
and  discretion. 

But  in  making  such  changes,  the  utmost  care  should  be 
observed  so  as  to  preserve  the  sacredness  of  the  domicil. 

There  can  be  no  justification  for  the  search  which  is  author- 
ized by  the  charter.  Possession  is  declared  to  be  evidence  of 
unlawful  intent ;  hence,  the  possession  is  unlawful.  Unlaw- 
ful possession  justifies  the  search  and  seizure  ;  therefore  the 
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mere  possession  justifies  the  search.  Without  actual  sale — 
without  the  overt  act — without  even  intent,  in  fact,  to  violate 
the  law — the  sanctity  of  the  domestic  circle  is  violated  by  an 
odious  search. 

For  cause  so  trivial  the  privacy  of  the  citizen  can  not  be 
invaded  and  his  house  ransacked  from  cellar  to  garret.  If  this 
can  be  done,  the  rampart  which  the  constitution  has  built  up 
to  secure  the  hearthstone  from  rude  intrusion,  is  an  effectual 
defense  no  longer.  The  search  provided  for  is  odious  and 
unreasonable,  and  in  conflict  with  the  Declaration  of  Eights. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  T.  Parker 

V. 

Lewis  Garrison   et  al. 

1.  Specific  performance — wlien  enforced.  Courts  of  equity  will,  as  a 
general  rule,  in  all  proper  cases,  enforce  contracts  relating  to  the  sale  of 
lands,  but  not  in  regard  to  sales  of  personal  chattels.  But  there  are  excep- 
tions to,  or  limitations  of,  the  rule,  as  cases  may  arise  where  a  contract  for 
the  sale  of  chattels  will  be  enforced. 

2.  Purchase  op  land — reUase  of  contract.  Where  a  party  purchased  a 
tract  of  laud  of  another,  and  being  unable  to  make  payments  prevailed  up- 
on his  vendor  to  release  him  from  the  purchase  and  to  agree  to  treat  him 
as  a  tenant  for  the  year  he  occupied  the  premises,  and  to  receive,  in  corn, 
one-half  of  the  grain  raised  on  the  premises  during  the  year,  for  the  rent, 
which  was  to  be  delivered  at  a  specified  place,  but  the  purchaser  refused 
to  perform  his  contract  and  fraudulently  placed  a  part  of  the  corn  in  the 
hands  of  other  persons,  and  was  insolvent :  Held,  as  the  owner  of  the  land 
was  justlj'  and  equitably  the  owner  of  the  corn,  and  as  the  purchaser  had 
been  fully  paid  for  it,  and  was  insolvent,  there  was  not  an  adequate  rem- 
edy at  law,  and  equity  should  afford  relief  by  enjoining  its  sale  by  those 
having  the  possession. 

3.  Replevin.  In  such  a  case,  as  no  delivery  of  the  corn  had  been 
made,  it  is  doubtful  whether  it  could  have  been  recovered  by  writ  of  re- 
plevin, especially  as  a  part  of  it  was  not  separated  from  other  corn  with 
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which  it  was  stored,  and  in  the  hands  of  the  persons  with  whom  it  had 
been  placed  and  apart  in  the  possession  of  the  purcliaser  of  the  land;  and 
if  such  a  recovery  could  have  been  had,  it  would  have  required  several 
suits,  and  there  being  no  plain  and  adequate  remedy  at  law,  relief  was 
granted. 

4.  TJrust  property — loill  be  controlled  by  a  court  of  equity.  Where  the 
contract  is  so  far  completed  that  the  vendor  has  been  paid  in  full  and  has 
no  claim  upon  the  property  arising  from  the  contract,  and  it  only  remains 
to  deliver  possession  of  the  propertj'  to  the  purchaser,  it  seems  the  vendor, 
in  equity,  is  a  trustee  of  the  property  for  the  benefit  of  the  purchaser,  and 
equity  might  take  jurisdiction. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  Chaeles  H.  Wood,  Judge,  presiding. 

The  bill  alleges  that  John  T.  Parker,  about  the  first  of 
February,  1870,  agreed  to  sell  a  tract  of  land  to  Lewis  Garri- 
son for  $4620,  to  be  paid  in  installments,  with  interest ;  that 
nothing  was  paid  on  the  purchase,  but  Garrison  went  into 
possession  of  the  land  and  occupied  and  raised  a  crop  of  corn, 
etc.,  thereon  ;  that,  having  failed,  and  being  unable  to  j^ay  the 
first  installment  falling  due,  Garrison  prevailed  on  Parker  to 
release  him  from  the  purchase,  with  the  agreement  that  Par- 
ker should  treat  him  as  a  tenant,  and  receive  from  him,  for  the 
use  of  the  land  during  the  year  1870,  one-half  of  the  crops 
raised  on  the  land  that  year,  but  all  to  be  paid  in  corn  ;  that 
Garrison  raised  on  the  premises  three  thousand  bushels  of 
corn  and  four  hundred  bushels  of  oats  ;  that  Garrison  had 
hauled  to  Manteno  and  delivered  to  Adam  Sockie,  Leon 
Euzier  and  Gardiner  P.  Comstock,  about  six  hundred  bushels 
of  the  corn,  and  stored  the  same  in  his  own  name,  and  was 
hauling  the  remainder  to  them  to  be  stored  in  the  same  man- 
ner ;  that  Sockie,  Euzier  &  Co.  refused  to  let  Parker  have  the 
corn  or  to  pay  him  for  the  same,  and  that  Garrison  is  insolv- 
ent, and  intended  to  defraud  complainant  out  of  his  rent.  The 
bill  makes  them  all  defendants,  and  prays  that  Sockie,  Euzier 
&.  Co.  be  restrained  from  delivering  the  grain  to,  or  paying 
Garrison  therefor,  and  that  he  be  restrained  from  selling, 
•mortgaging,  pledging,  etc.,  the  grain. 
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To  this  bill  a  demurrer  was  filed,  which  the  court  sustained 
and  dismissed  the  bill,  and  complainant  appeals  to  this  court. 

Mr.  Tho.  p.  Bonfield  and  Mr.  W.  S.  Decker,  for  the 
appellant. 

Mr.  William  Potter,  for  the  appellees. 

Mr.  Justice  Shet>don  delivered  the  opinion  of  the  Court : 

The  question  presented  by  th6  record  in  this  case  is,  whether 
chancery  will  entertain  jurisdiction  of  a  bill  for  injunction  in 
the  nature  of  a  specific  performance  of  an  agreement  respect- 
ing personal  chattels. 

There  is  a  distinction  taken  in  equity,  in  regard  to  specific 
performance,  between  contracts  which  relate  to  land  and  those 
which  relate  only  to  personal  chattels,  the  general  rule  being 
that  equity  will  give  this  relief  in  contracts  of  the  first,  but 
not  in  those  of  the  latter  kind. 

This  distinction  proceeds  upon  the  ground  that,  in  the  case 
of  real  estate,  damages  at  law  may  not  afford  a  complete  rem- 
edy, but  that  in  the  case  of  personal  property  a  compensation  in 
damages  furnishes  an  adequate  remedy. 

But  this  general  rule,  not  to  entertain  jurisdiction  in  equity 
to  enforce  contracts  in  relation  to  personalty,  is  subject  to 
exceptions,  or  rather,  as  Judge  Story  says  in  his  Commenta- 
ries, is  limited  to  cases  where  a  compensation  in  damages  fur- 
nishes a  complete  and  satisfactory  i-emedy.  2  Story  Eq.  Ju. 
sec.  718. 

As  shown  by  the  bill,  complainant  has  an  interest  in  the 
corn  which  is  the  subject  of  this  suit.  It  justly  and  equitably 
belongs  to  him.  The  defendant  Garrison  had  received  from 
him  the  entire  consideration  for  it  in  being  released  from  his 
contract  of  purchase,  and  in  having  enjoyed  the  use  and  pos- 
session of  the  land  purchased,  during  the  year  1870,  and  it  Avas 
his  plain  duty  to  deliver  the  corn  to  the  complainant  at  Man- 
teno  ;  but  in  violation  of  his  duty,  and  in  fraud  of  the  com- 
plainant's rights,  he  was  about  disposing  of,  and  appropriating 
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to  his  own  use,  the  property,  so  that  it  would  be  placed  be- 
yond the  reach  of  the  complainant. 

What  had  the  complainant  in  the  way  of  any  adequate  rem- 
edy at  law  ?  Garrison  was  insolvent.  Any  recovery  of  dam- 
ages against  him  would  have  been  worse  than  bootless,  as  it 
would  only  have  entailed  upon  the  complainant  an  additional 
loss  in  the  form  of  a  bill  of  costs.  And  althoug-h  this  view 
of  the  personal  responsibility  of  a  defendant  seldom  seems  to 
enter  into  the  consideration  of  courts  of  equity,  they  taking  it 
.for  granted  that  what  a  party  is  bound  by  law  to  do,  he  can 
do  and  will  do,  this  consideration  of  personal  responsibility  is 
not  always  disregarded. 

In  a  suit  for  the  transfer  of  stock  according  to  a  contract  of 
sale,  where  performance  was  decreed,  it  was  given  as  a  reason 
that  a  court  of  law  could  not  give  the  property,  but  could 
only  give  a  remedy  in  damages,  the  beneficial  effect  of  which 
must  dejDcnd  upon  the  personal  responsibility  of  the  party. 
Dolout  V.  Rothschild,  1  Sim.  &  Stu.  590. 

The  remedy  by  replevin,  at  least,  would  have  been  doubt- 
ful and  uncertain  from  the  difficulty  of  showing  a  legal  title  in 
the  specific  property,  there  having  been  no  delivery,  and  the 
corn  agreed  to  be  delivered  having  been,  at  the  time  of  the 
agreement,  an  undivided  portion  of  a  larger  quantity  of  corn. 
It  would  have  involved,  too,  the  necessity  of  several  suits,  as 
a  part  of  the  property  was  in  the  possession  of  Sockie,  Euzier 
&  Co.,  and  a  portion  still  remained  in  the  hands  of  Garrison. 

The  complainant's  fit  remedy  was,  to  have  restrained  any 
further  disposition  of  the  property,  and  to  have  Sockie,  Euzier 
&  Co.  restrained  from  paying  over  to  Garrison  the  proceeds 
of  what  had  been  disposed  of,  and  this,  only  a  court  of  equity 
could  give. 

It  was  said,  in  the  case  of  Clark  v.  Flmt,  22  Pick.  231,  be- 
ing a  bill  in  equity  for  the  specific  performance  of  a  contract 
relating  to  personal  property,  "If  the  party  injured  by  a 
breach  of  a  contract  can  not  avail  himself  of  his  remedv  at 
law  for  any  beneficial  purpose,  or  if  it  be  doubtful  whether  he 
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can  or  not,  a  court  of  equity,  if  it  can  relieve  him,  ought  cer- 
tainly to  interpose  and  compel  the  other  party  to  perform  his 
contract." 

We  are  of  opinion  that  the  bill  makes  a  case  for  the  inter- 
ference of  a  court  of  equity,  upon  the  fundamental  rule  of 
equity  jurisdiction  that  there  is  not  a  plain,  adequate  and 
complete  remedy  at  law.  2  Story  Eq.  Ju.  sees.  718,  708,  89, 
721  ;  Clark  v.  Flint,  supra;  Mechanics^  Bank  of  Alexandria  v. 
Seaton,  1  Pet.  299;  Osborn  v.  The  Bank  of  the  United  States,  9 
Wheat.  738  ;  Wood  v.  Rowdiff,  3  Hare  R.  303  ;  Adderley  v. 
Dixon,  1  Sim.  &  Stu.  608;  Sullivan  v.  Tuck,  1  Md.  Ch.  Dec. 
59. 

It  would  seem,  too,  that  jurisdiction  might  be  exercised  here 
on  the  ground  of  executing  a  trust.  With  respect  to  a  per- 
sonal chattel,  equity  will  enforce  a  trust  concerning  it,  but  not 
a  contract. 

The  mere  contract  for  the  sale  and  delivery  of  a  chattel  can 
not,  as  would  a  contract  of  sale  in  the  case  of  land,  create  a 
trust. 

But  it  has  been  held  that,  if  the  contract  in  regard  to  per- 
sonalty be  complete  so  far  as  the  vendor  is  concerned,  if  he 
has  been  paid  all  that  he  was  entitled  to  and  has  no  claim 
upon  the  property  arising  from  the  contract,  and  the  contract 
only  remains  unperformed  to  the  extent  that  the  property  has 
not  been  delivered  to  the  purchaser,  then  the  vendor  would 
become  a  mere  trustee  of  the  property  for  the  benefit  of  the 
purchaser.  Pooley  v.  Budd,  14  Beav.  34  (7  Eng.  L.  &  E.  229). 

The  bill  seems  to  present  such  a  case. 

The  cases  cited  by  appellee's  counsel,  of  Greenway  et  al.  v. 
Thonias,l4:l\\.21l,  Bigeloww .  Andress,  31  111.322,  and  McCon- 
nel  v.  Dickson,  43  111.  99,  to  the  effect  that,  as  a  general  rule,  a 
creditor  must  first  reduce  hisdebt  to  a  judgment  before  he  can 
resort  to  a  court  of  equity  for  aid  in  its  collection,  do  not  ap- 
ply, as  this  bill  is  not  filed  in  behalf  of  a  creditor  merely,  but 
in  behalf  of  one  who  has  an  interest  in  the  property  involved 
which  is  being  endangered. 


1871.]  The  People  v.  Palmer.  255 


Sj'llabus.     Statement  of  the  case. 


The  court  below  should  have  overruled  instead  of  sustain- 
ing the  demurrer  to  the  bill. 

The  decree  is  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 


The  People  of  the  State  of  Illinois 


.     EzEKiEL  H.  Palmer. 

1.  Attorney  at  law — misconduct  in  office.  This  court  is  not  consti* 
tuted  a  censor  of  morals,  so  as  to  require  it  to  pronounce  upon  the  style  of 
manners  and  conversation  which  becomes  a  member  of  the  bar. 

3.  But  this  court  has  the  power,  under  the  statute,  at  discretion,  to 
strike  the  name  of  any  attorney  or  counselor  at  law  from  the  roll,  for  mal- 
conduct  in  office. 

3.  The  statute  further  makes  it  the  duty  of  the  court,  whenever  it  shall 
be  made  to  appear  that  any  attorney  has  neglected,  upon  demand  and  ten- 
der of  reasonable  fees,  to  pay  over  or  deliver  money  or  property  to  his 
client,  to  direct  that  the  name  of  such  attorney  shall  be  stricken  from  the 
roll  of  attorneys. 

4.  Same — at  whose  instance  the  name  of  an  attorney  may  be  stricken  from 
the  roll.  The  statute  which  authorizes  "any  person  interested"  to  apply 
for  a  rule  upon  an  attorney  who  has  failed  to  pay  over  money  collected,  to 
show  cause  why  his  name  should  not  be  stricken  from  the  roll,  should  not 
receive  the  narrow  construction,  that  the  person  who  may  make  the  appli- 
cation must  be  a  creditor.  The  members  of  the  profession,  and  other  per- 
sons besides  creditors,  have  a  deep  interest  in  the  purity  of  those  who  sus- 
tain such  important  relations  to  the  public. 

This  was  a  proceeding  to  strike  the  name  of  an  attorney 
from  the  roll,  for  mal-conduct  in  office. 

Mr.  RowELL,  State's  Attorney,  and  Messrs.  Kelly,  Ful- 
ler &  Moore,  for  the  people. 

Mr.  T.  Lylb  Dickey,  for  the  respondent.      •• 
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Per  Curiam  :  This  is  a  motion  to  strike  the  name  of  the 
respondent  from  the  roll  of  attorneys. 

In  a  certain  contingency,  the  discharge  of  the  duty  required 
is  painful  and  disagreeable,  but  as  it  is  imposed  by  the  statute, 
we  can  not  shrink  from  its  performance. 

Charges  have  been  made  and  proofs  submitted  as  to  un-' 
gentlemanly  conduct  and  language,  on  the  part  of  the  respond- 
ent, to  and  in  the  presence  of  the  judge  upon  the  circuit,  and 
towards  other  members  of  the  profession.  However  unbe- 
coming such  conduct  and  language  may  be,  on  the  part  of  the 
true  gentleman,  we  shall  not  animadvert  upon  them. 

This  court  is  not  constituted  a  censor  of  morals,  so  as  to  re- 
quire it  to  pronounce  upon  the  style  of  manners  and  conversa- 
tion which  becomes  an  honorable  member  of  the  legal  pro- 
fession. This  would  be  an  unwarranted  extension  of  its  pow- 
ers. The  circuit  and  the  inferior  courts  have  ample  authority 
to  protect  themselves,  their  officers  and  suitors,  and  members 
of  the  profession  must  guard  themselves  from  insults  of  the 
character  alleged. 

There  are,  however,  charges  against  the  respondent  which 
we  can  not  pass  by  so  slightly.  A  brief  resume  of  the  facts 
will  be  necessary. 

The  respondent,  as  an  attorney  at  law,  had  entrusted  to  him, 
for  collection,  notes,  secured  partly  by  mortgages,  of  the  amount 
of  about  ^4000,  by  one  McAboy.  He  kept  possession  of  them 
for  some  five  years,  and  paid  some  money  to  his  client.  There 
Avere  occasional  interviews  between  the  parties,  and  several 
attempts  at  a  settlement. 

At  one  time  McAboy  was  sick,  and  sent  for  Palmer.  He 
then  acknowledged  that  he  was  indebted  to  his  client,  and 
promised  to  bring  his  books  and  settle.  McAboy  not  only 
desired  the  payment  of  the  money  due,  but  a  return  of  the 
notes. 

Another  effort  was  made  to  arrange  matters,  when  the 
parties  were  together,  but  Palmer  suddenly  terminated  the 
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interview  with  the  excuse  that  he  must  go  to  his   farm,  and 
remarked  that  they  would  settle  at  some  subsequent  time. 

Two  or  three  demands  were  made  for  a  settlement,  and  after 
long  delay  and  much  trouble,  the  notes  and  mortgages  were 
returned  to  McAboy,  but  no  money  was  paid  to  him. 

The  fees  due  to  the  attorney  had  been  paid  before  the  money 
was  demanded,  but  McAboy  was  forced  into  court,  to  obtain 
it.  Upon  the  first  trial,  McAboy  recovered  against  the  re- 
spondent §235.  By  agreement  of  the  parties,  a  second  trial 
was  had,  and  resulted  in  a  judgment  in  favor  of  McAboy  for 
§870,  which  was  affirmed  in  this  court.  Though  there  might 
be  an  honest  difference  as  to  the  indebtedness  to  McAboy, 
otlier  moneys  were  collected  about  which  the  same  difference 
could  not  exist. 

The  respondent,  as  attorney,  also  received,  in  1863,  from 
one  Forhner,  of  Missouri,  notes  for  collection.  He  collected 
some  money  and  retained  the  notes  until  in  1871,  when  they 
were  demanded  by  Moose  &  Warner,  attorneys,  by  authority 
of  Forhner.  They  exhibited  a  letter  from  Forhner,  directing 
a  surrender  of  the  notes  to  them,  and  also  the  payment  of  any 
money  in  his  hands.  Palmer  acknowledged  that  he  had  the 
notes,  as  well  as  a  balance  of  money,  after  the  payment  of  all 
fees,  but  declined  to  give  up  the  notes  or  pay  over  the  .money, 
as  he  did  not  know  that  the  signature  to  the  letter  was  the 
genuine  signature  of  Forhner,  and  requested  Warner,  the 
member  of  the  firm  who  had  .made  the  demand,  to  call  again. 

At  the  second  interview,  he  agreed  to  pay  over  the  money 
and  surrender  the  notes,  and  Warner  wrote  and  offered  to  him 
a  receipt  for  the  money  admitted  to  be  due,  and  the  notes 
which  Palmer  proposed  to  give  up.  After  reading  the  receipt, 
he  refused  to  carry  out  his  own  proposal,  and  insisted  upon  a 
receipt  in  full  of  all  demands.  Warner  declined  to  give  such 
an  one,  and  the  interview  ended,  and  suit  had  to  be  instituted 
against  the  respondent. 

Palmer   also,  in  1868,   collected,  for   one   Richards,  |123. 

Several  demands  were  naade  for  the  money,  but  he  retained 
17 — 6  1st  III. 
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and  used  it  for  nearly  two  years,  and  was  finally  siied^  and  then 
acknowledged  the  indebtedness  and  paid  it. 

The  excuse  set  up  for  this  last  transaction,  by  the  respondent, 
is,  that  in  1868  he  purchased  a  draft  on  Chicago,  from  the 
bank  of  John  Warner  &  Co.,  payable  to  himself,  for  $110,  in- 
dorsed the  same  to  Richards,  and  transmitted  it  to  him  by 
mail.  He,  however,  admits  that  Richards  did  not  receive  the 
draft,  and  asserts,  in  his  sworn  statement,  that  he  applied  to 
the  bank  where  he  had  purchased  the  draft;  that  the  officers 
of  the  bank  investigated  the  matter  and  ascertained  that  the 
draft  had  not  been  presented  to  the  bank  in  Chicago  on  which 
it  was  drawn,  and  refunded  to  him  the  money. 

John  and  James  R.  Warner,  who  compose  the  banking  firm 
of  Warner  &  Co.,  most  positively  deny  this  statement,  and 
aver  that,  during  the  years  of  1868  and  1869,  Palmer  pur- 
chased of  them  only  one  draft  for  §110,  and  this  was  drawn 
on  a  bank  in  Chicago,  payable  to  Palmer,  and  indorsed  by  him 
to  John  Warrenburg,  and  was  paid  and  returned  to  them  in 
the  due  course  of  business.  They  further  state  that  Palmer 
never  applied  to  them  to  refund  the  amount  of  this  draft,  or 
of  any  lost  or  unpaid  draft,  and  that  no  drafts  can  be  drawn 
by  the  firm,  but  by  one  of  them. 

The  evidence  is  conclusive,  that  the  respondent  has  collected 
money  for  his  clients,  and  has  refused  and  neglected,  after  de- 
mand, to  pay  it  to  them ;  that  he  has  hindered  and  annoyed 
them  in  the  adjustment  of  business  entrusted  to  him,  and  com- 
pelled them  into  litigation  to  obtain  their  property  and  rights. 

The  doubt  expressed  as  to  the  genuineness  of  Forhner's  sig- 
nature was  the  merest  subterfuge,  for  he  was  willing  to  act 
upon  it  afterwards,  without  further  proof.  The  persistence  in 
urging  the  writing  of  a  receipt  in  full  of  all  demands  was 
unreasonable,  and  a  designed  avoidance  of  any  adjustment. 
Palmer  must  have  known  that  a  receipt  for  the  notes  surren- 
dered and  the  money  paid,  was  all  that  he  could  expect. 

Indeed,  it  is  unnecessary  to  comment  upon  the  evidence. 
There  is  no  justification  for  the  conduct  of  the  respondent  to 


1871.]  The  People  v.  Palmee.  259 

Opiuiou  of  the  Court. 

McAboy,  and  Forhner  and  Richards.  He  was  trusted  by 
them,  and  was  bound,  by  the  relation  of  confidence  thus  cre- 
ated, to  act  for  and  towards  them  with  good  faith,  strict  integ- 
rity and  the  highest  honor.  He  should  have  been  prompt  in 
the  collection  and  the  payment  of  the  moneys.  On  the  con- 
trary, he  postponed  the  just  claims  of  his  clients,  evaded  their 
demands,  and  forced  them  to  expense  and  litigation. 

The  statute  provides  that  this  court,  at  discretion^  shall  have 
power  to  strike  the  name  of  any  attorney  or  counselor  at  law 
from  the  roll,  for  mal-conduct  in  office.  It  further  makes  it 
the  duty  of  the  court,  whenever  it  shall  be  made  to  appear 
that  any  attorney  has  neglected,  upon  demand  and  tender  of 
reasonable  fees,  to  pay  over  or  deliver  money  or  property  to 
his  client,  to  direct  that  the  name  of  such  attorney  shall  be 
sti'icken  from  the  roll  of  attorneys  of  this  court. 

Without  the  latter  provision,  the  facts  proved  show  that 
character  of  mal-conduct,  where  the  relation  was  so  confiden- 
tial, as  to  require  the  exercise  of  the  discretion  given  by  the 
statute. 

The  section  of  the  statute  in  relation  to  the  failure  of  an 
attorney  to  pay  over  money  collected,  provides  that,  if  an  at- 
torney shall  refuse  or  neglect,  after  demand  and  tender  of  rea- 
sonable fees,  to  pay  over  or  deliver  any  money  or  property  in 
his  hands,  to  his  client,  "or  to  any  person  authorized  to  re- 
ceive the  same,  it  shall  be  lawful  for  any  person  interested''  to 
apply  to  this  court  for  a  rule  upon  the  attorney  to  show  cause 
why  his  name  should  not  be  stricken  from  the  roll. 

This  statute  can  not  receive  the  narrow  construction,  that 
the  person  who  may  make  the  application  must  be  a  creditor. 
This  would  be  against  both  its  spirit  and  equity.  The  mem- 
bers of  the  profession,  and  other  persons  besides  creditors,  have 
a  deep  interest  in  the  purity  of  those  who  sustain  such  import- 
ant relations  to  the  public.  Besides,  in  motions  of  this  char- 
acter there  is  no  individual  party.  The  information  is  pre- 
sented in  the  name  and  in  behalf  of  the  people,  and  in  this 
case  the  State's  attorney  initiated  the  proceeding. 
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This  court  is  responsible,  to  some  extent,  for  the  honesty  and 
capacity  of  those  who  shall  minister  at  the  altars  of  justice. 
We  must  grant  the  license  to  practice,  and  in  a  proper  case,  it 
is  our  duty  to  disbar. 

In  the  light  of  that  responsibility,  it  is  incumbent  upon  us, 
from  the  record  presented,  to  declare  that  Ezekiel  H.  Palmer 
is  unworthy  of  the  license  which  he  holds,  and  the  confidence 
thereby  created. 

It  is  the  opinion  of  a  majority  of  the  court,  and  is  therefore 
ordered,  that  his  name  be  stricken  from  the  roll  of  attorneys. 

Scott,  J.  dissenting.  Rule  made  absolute. 


Servell  W.  Brown 

V. 

Francis  Devine. 

1.  Mortgage — statute  of  limitation^-  Where  the  mortgagor  of  laud 
conveyed  the  same,  and  the  grautee  complied  with  all  the  requirements  of 
the  limitation  law  of  1839,  and  when  sued  he  relied  upon  that  statute  as  a 
bar:    Held,  as  against  the  mortgagee  the  statute  would  not  apply. 

2.  Same.  This  case  distinguished  from  the  case  of  Cook  v.  Norton,  43 
111.  391,  and  48  111.  20.  In  that  case  it  was  held  that  a  purchaser  from  a 
judgment  debtor,  buying  after  a  sale  on  execution,  and  within  fifteen 
months,  might  set  up  and  rely  upon  this  statute,  against  the  purchaser  un- 
der the  execution,  and  that  the  statute  began  to  run  from  the  time  the  pur- 
chaser might  have  obtained  his  sheriff's  deed.  In  that  case  it  was  said,  if 
the  purchaser  had  the  right  to  suppose  that  the  purchase  from  the  debtor 
was  for  the  purpose  of  redeeming,  he  had  no  right  to  so  think  after  the 
time  to  redeem  had  expired.  And  in  that  consists  the  distinction  between 
the  two  cases,  as  in  this  the  mortgagee  has  no  right  to  suppose  the  purchase 
was  made  for  any  other  purpose  than  to  redeem. 

Appeal  from   the  Circuit  Court  of  DeKalb   county;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 
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Mr.  S.  W.  Beown,  for  the  appellant. 

Mr.  Charles  Kellum,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Coiirt : 

The  question  presented  by  this  record  is,  whether  the  grantee 
of  a  mortgagor  can  set  up  the  statute  of  limitations  of  1839  in 
bar  of  a  bill  to  foreclose. 

It  is  not  denied  that  it  is  a  well  settled  rule,  in  other  tri- 
bunals, that  the  possession  of  the  mortgagor,  or  his  grantee, 
is  not  adverse  to  the  holder  of  the  mortgage,  and  therefore 
the  statute  of  limitations  does  not  run.  It  is  contended,  how- 
ever, that  a  different  rule  must  be  applied  here,  on  the  author- 
ity of  cases  already  decided  by  this  court.  The  only  case 
which  can  lend  any  color  to  this  position  is  that  of  Cook  v. 
Norton,  which  was  twice  before  this  court,  and  is  reported  in 
43  111.  391,  and  48  ib.  20.  We  there  held  that  a  purchaser 
from  a  judgment  debtor,  buying  after  a  sale  on  execution,  and 
before  the  expiration  of  the  fifteen  months,  might  set  up  the 
statute  of  limitations  against  the  purchaser  under  the  execu- 
tion, the  statute  beginning  to  run  from  the  time  the  purchaser 
might  have  taken  out  the  sheriff's  deed. 

When  the  case  was  last  before  the  court,  it  was  chiefly  upon 
this  question,  which  was  then  fully  presented  by  counsel 
and  considered  by  the  court.  We  then  said,  "  If  the  pur- 
chaser at  the  sheriff's  sale  had  a  right  to  suppose  that  the 
purchaser  from  the  judgment  debtor  was  buying  the  fee  merely 
for  the  purpose  of  redeeming,  he  had  no  right  so  to  think  after 
the  time  of  redemption  expired."  This  marks,the  precise  dis- 
tinction between  that  case  and  the  present.  Here  the  right 
of  redemption  was  not  gone,  and  the  mortgagee  had  the  right 
to  suppose  that  the  purchaser  from  the  mortgagor  had  bought 
and  was  holding  the  title  of  the  mortgagor  with  a  view  of  re- 
deeming  whenever  the  mortgagee  should  demand  payment. 
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In  the  former  case,  the  occupant  had  no  title  to  or  legal 
interest  in  the  land,  after  his  right  of  redemption  expired,  and 
yet,  as  he  claimed  under  a  deed  purporting  to  convey  the  fee, 
the  real  holder  of  the  fee  should  have  known,  and  must  be 
presumed  to  have  known,  that  the  possession  was  adverse.  In 
this  case  the  occupant  has  the  title,  subject  merely  to  a  lien 
for  the  payment  of  a  sum  of  money,  and  the  owner  of  the  lien 
has  a  right  to  regard  tlie  possession  as  consistent  with  his  lien, 
and  not  adverse.  Hence,  in  the  one  case  there  is  laches,  in  the 
other  not.  In  the  one  case  the  owner  is  sleeping  upon  his 
rights,  allowing  a  person  without  title,  but  claiming  one,  to 
occupy  and  pay  taxes  upon  his  land.  In  the  other  the  holder 
of  security  for  the  payment  of  a  debt  simply  allows  a  posses- 
sion to  continue,  which  he  has  no  reason  to  consider  hostile, 
and  which  is  a  possession  under  the  very  title  upon  which  his 
debt  is  secured.  In  the  former  case  there  had  been  a  lien  on 
the  one  side  and  a  right  of  redemption  on  the  other,  and  not 
until  the  lien  had  been  converted  into  an  absolute  title,  and 
the  right  of  redemption  lost,  did  the  statute  of  limitations  be- 
gin to  run. 

In  the  case  before  us  the  lien  has  not  been  converted  into  a 
title,  and  the  right  of  redemption  has  not  been  lost. 

We  think  the  court  below  did  not  err  in  holding  the  statute 
of  limitations  had  not  barred  the  right  to  foreclose. 

The  decree  is  affirmed. 

Decree  affi,rmed. 
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NoETHERN  Line  Packet  Co. 

V. 

Frederick  A.  Shearer. 

1.  Contract  for  shipment  op  goods — wJio  to  sue.  Where  a  trauspor- 
tatiou  company  gave  a  shipping  receipt  for  the  transportation  of  goods  from 
one  place  to  another,  and  they  are  lost,  the  person  to  whom  the  shipping 
receipt  is  given  may  bring  the  action,  although  the  property  may  belong 
to  another. 

2.  Evidence — competency  of  loitness.  Where  the  suit  relates  to  the 
wearing  apparel  and  ornaments  of  the  wife,  and  a  suit  is  brought  by  the 
husband  to  recover  for  their  loss — as  the  wife  was,  at  common  law,  vir- 
tually the  owner  of  such  goods,  and  could  only  be  divested  of  such  own- 
ership by  their  sale,  or  gift  to  another  by  the  husband,  she  is  interested  in 
the  property  in  suit  so  as  to  render  her  a  competent  witness  in  such  suit, 
under  the  exception  to  the  5th  section  of  the  act  relating  to  the  compe- 
tency of  witnesses,  which  declares  that,  where  the  suit  relates  to  the  sepa- 
rate property  of  the  wife,  either  may  be  a  witness. 

Appeal  from  the  Circuit  Court  of  Mercer  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Sweeney  &  Jackson,  and  Mr. Walter  J.  Pepper, 
for  the  appellant. 

Messrs.  Pepper  &  Wilson,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellee  in  the 
Mercer  circuit  court  against  aj^pellant,  to  recover  the  value  of 
the  contents  of  a  trunk  claimed  to  have  been  lost  by  appel- 
lant. It  appears  the  trunk  in  question,  together  with  a  quan- 
tity of  household  property,  was  shipped  at  Muscatine,  in  the 
State  of  Iowa,  to  New  Boston,  by  a  steamboat  called  "The 
New  Boston."  The  other  property  was  delivered  to,  and  re- 
ceived by,  appellee,  but  the  trunk,  with  its  contents,  consist- 
ing of  women's  wearing  apparel,  a  china  cup  and  saucer  and  a 
picture,  were  never  delivered.     No  plea  being  filed,  a  default 
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was  entered,  but  it  was  subsequently  set  aside,  appellant 
pleaded,  and  a  trial  was  had  by  the  court  and  a  jury,  resulting 
in  a  verdict  and  judgment  in  favor  of"  appellee.  The  bill  of 
lading  was  given  to,  and  in  the  name  of,  appellee ;  hence,  the 
suit  for  the  loss  of  the  property  could  only  be  brought  by  the 
person  to  whom  the  shipping  receipt  was  given,  and  appellee 
was  entitled  to  sue  on  the  bill  of  lading.  The  contract  of  the 
company  was,  to  deliver  the  property  to  appellee,  and  failing 
to  do  so,  he  can  sue  for  and  recover  its  value.  In  this  respect 
the  suit  was  properly  brought. 

It  is  urged  that  the  court  below  erred  in  permitting  the 
wife  of  appellee  to  testify  as  a  witness  on  the  trial  below.  But 
it  is  insisted  by  appellee  that,  under  the  5th  section  of  the  act 
of  1867  (Sess.  Laws,  3  84),  she  was  competent.  That  section 
declares  that  the  husband  and  wife  shall  not,  by  virtue  of  the 
1st  section  of  the  act,  be  competent  to  testify  for  or  against 
each  other,  etc.,  but  the  section  contains  a  number  of  excep- 
tions, amongst  which  is  this  :  "Except,  also,  in  cases  w^iere 
the  litigation  shall  be  concerning  the  separate  property  of  the 
wife,"  in  which  case  the  statute  declares  they  may  testify  for 
and  against  each  other  in  the  same  manner  as  other  parties 
may  under  the  provisions  of  the  act. 

The  evidence  shows,  and  the  fact  is  not  contested,  that  the 
property  in  controversy  was  the  wearing  apparel  and  chattels 
of  the  wife  of  appellee.  She  testified  that  she  owned  the  trunk 
and  greater  portion  of  the  goods  before  marriage,  and  had 
purchased  the  remainder  afterwards  with  her  own  means;  and 
it  appears  the  parties  were  married  something  over  five  years 
before  the  trial.  In  this  case,  however,  it  does  not  appear 
where  the  parties  were  married.  If  shown  to  have  been  in 
this  State,  then  there  would,  under  this  evidence,  have  been 
no  doubt  that  the  title  to  this  property  was  vested  in  her  un- 
der our  law.  But  they  may  have  been  married  where  no  such 
law  existed.  At  the  common  law  the  wife  retained,  substan- 
tially, the  ownership  of  her  apparel  and  ornaments  suitable  to 
her  rank  and  condition  in  life.     She  was  entitled  to  these  at 
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the  death  of  her  husband,  over  and  above  her  dower,  and  in 
preference  to  all  other  representatives.  Neither  could  tlie 
husband  devise,  by  his  will,  such  ornaments  and  jewels  of  his 
wife.  Blackstone  says,  "though,  during  his  life,  perhaps  he 
hath  the  power,  and  if  unkindly  inclined  to  exert  it,  he  might 
sell  or  give  them  away;  but  if  she  continues  in  use  of  them 
till  his  death,  she  shall  afterwards  retain  them  against  his 
executors  and  administrators,  and  all  other  persons  except 
creditors,  where  there  is  a  deficiency  of  assets."  Blk.  Com. 
vol.  2.  p.  436.  Thus  it  is  seen,  by  the  common  law,  that  her 
personal  apparel  and  ornaments  substantially  belonged  to,  and 
the  beneficial  interest  therein  was  vested  in  her,  until  de- 
prived of  it  by  a  sale  or  gift  by  the  husband,  or  subjected  to 
payment  of  his  debts  on  a  failure  of  other  assets.  If,  then, 
such  was  the  common  law,  we  must  hold  that,  in  this  case,  the 
wife  was  virtually  the  owner  until  divested  by  the  husband 
exerting  his  power  of  selling  or  giving  away  this  property,  or 
it  being  subjected  to  the  payment  of  his  debts.  She,  then, 
was  the  owner  within  the  meaning  of  the  statute,  and  was 
thereby  a  competent  witness. 

It  is  next  urged  that  the  evidence  fails  to  support  the  ver- 
dict. There  can  be  no  question,  had  appellant  introduced  no 
evidence  there  would  have  been  a  clear  case  in  favor  of  ap- 
pellee. And  although  the  testimony  of  appellant  may  have 
had  the  effect  of  producing  doubts,  still  the  jury  were  war- 
ranted in  finding  for  appellee,  and  the  judgment  of  the  court 
below  must  be  affirmed. 

Judament  affirmed. 
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Robert  Keed 

V. 

Hiram  Hastings. 

1.  Warkanty — what  co7istitutes.  While  no  particular  form  of  words  is 
necessary  to  constitute  a  warranty,  yet  there  is  a  distinction  as  to  the  le- 
gal effect  of  expressions  when  used  in  reference  to  a  matter  of  fact,  and 
when  used  to  express  an  opinion.  When  the  representation  is  positive 
and  relates  to  a  matter  of  fact,  if  relied  on  by  the  purchaser  and  it  induced 
the  purchase,  it  constitutes  a  warrantj'^ ;  but  when  the  representation  re- 
lates to  that  which  is  a  matter  of  opinion  or  fanc3%  as  the  value  of  a  horse 
or  other  article  of  propertj^  it  does  not  amount  to  a  warranty  unless  there 
are  other  declarations  which  leave  no  doubt  of  the  intention  to  warrant. 

2.  The  intention  with  which  the  representation  is  made  is  to  be  deter- 
mined by  the  character  of  the  representation  made,  and  the  object  to  be 
effected  by  it. 

Appeal  from  the  Circuit  Court  of  Lake  county  ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Messrs.  Story  &  King,  for  the  appellant. 

Mr.  Sidney  Smith,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  on  a  promissory  note,  with 
the  common  counts.  The  note  was  given  for  a  flock  of  sheep, 
and  the  defense  was,  that  the  plaintiff  represented  to  the  de- 
fendant that  the  ewes,  of  which  there  were  more  than  three 
hundred  in  the  flock,  had  not  been  with  the  bucks — not  more 
than  a  dozen  of  them — and  that  not  more  than  that  number 
were  with  lamb.  The  case  turns  upon  this  point.  The  testi- 
mony was  conflicting,  and  it  was  a  fair  question  for  the  jury 
whether  the  representations  made  were  a  warranty  or  a  mere 
expression  of  opinion.  This  court  has  said  that  no  particular 
form  of  words  is  necessary  to  constitute  a  warranty,  but  there 
was  a  distinction  as  to  the  legal  effect  of  expressions  when  used 
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in  reference  to  a  matter  of  fact,  and  when  used  to  express  an 
opinion.  When  the  representation  is  positive  and  relates  to 
a  matter  of  fact,  it  constitutes  a  warranty,  but  where  the  rep- 
resentation relates  to  that  which  is  a  matter  of  opinion  or 
fancy,  as  the  value  of  a  horse  or  other  article  of  property,  it 
does  not  amount  to  a  warranty  unless  there  are  other  declar- 
ations which  leave  no  doubt  of  the  intention  to  warrant.  To^v- 
ell  V.  Gatewood,  2  Scam.  22  ;  Adams  v.  Johnson,  15  111.  345. 

Appellant  complains  that  this  distinction  was  not  regarded 
by  the  court  trying  the  cause,  in  giving  to  the  jury  the  instruc- 
tions asked  by  plaintiff,  and  we  are  of  that  opinion.  We  think 
the  third,  fourth  and  fifth  instructions  for  the  plaintiif  should 
not  have  been  given  in  the  terms  used,  especially  the  fifth. 
All  of  them,  as  given,  were  calculated  to  mislead  the  jury. 

The  jury  were  not  told  that,  if  the  representations  made  by 
the  seller  were  mere  expressions  of  opinion  as  to  the  condition 
of  the  ewes,  they  would  not  amount  to  a  warranty,  but  if  they 
were  representations  or  statements  of  a  fact  that  the  ewes  had 
not  been  with  the  bucks,  and  which  statements  were  relied  on 
and  induced  the  purchase,  they  would  amount  to  a  warranty. 

It  surely  can  not  be  the  law  that  a  vendor  of"  a  chattel  is 
permitted  to  make  any  false  statements  of  fact  in  relation  to 
the  article,  which  he  may  choose  to  indulge  in,  thereby  induc- 
ing the  purchase,  and  not  be  accountable  to  the  purchaser. 
The  fact  that  the  ewes  had  not  been  with  the  bucks  prior  to 
the  sale,  was  an  important  fact  to  the  purchaser,  and  when 
deliberately  asserted  it  amounts  to  a  warranty,  if  made  with  a 
view  of  assuring  the  buyer  of  the  truth  of  the  fact  asserted, 
and  to  induce  him  to  make  the  purchase  if  the  affirmation  is 
so  received  and  relied  on  by  the  purchaser.  Hawkins  w.  Berry, 
5  Gilm.  39  ;  Ender  v.  Scott,  11  111.  35.  There  is  nothing  in 
the  case  of  Wkeeler  v.  Reed  et  al.  36  ib.  81,  in  conflict  with 
what  is  here  said.  There  the  question  was,  as  to  the  quality 
of  the  flour  sold,  and  the  jury  were  told  that  it  was  not  necessary 
the  word  "warrant"  should  be  used  in  order  to  make  a  warranty 
of  the  quality  of  the  article  sold,  yet,  to  make  any  affirmation  or 
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representation  of  the  quality  amount  to  a  warranty  on  the  part 
of  the  seller,  it  must  appear  to  have  been  made  at  the  time  of 
the  sale  with  the  intention  of  thereby  warranting  the  quality 
of  the  article,  and  not  the  mere  expression  of  the  seller's 
opinion.  In  that  case,  there  was  an  assertion  of  the  quality 
of  the  flour;  here,  it  is  claimed,  was  a  positive  affirmation  of 
an  important  fact  that  should  have  been  in  the  knowledge 
of  the  seller.  The  intention  with  which  the  representation  is 
made  is  to  be  determined  by  the  character  of  the  representa- 
tion made,  and  the  object  to  be  effected  by  it. 

For  the  reasons  given,  the  judgment   is  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


Elias  B.  Bowen  et  al. 

V. 

The  City  of  Chicago. 

1.  Void  assessment.  Au  assessnieut  based  upon  a  former  original 
assessment  ■which  was  void,  is  itself  void. 

2.  All  the  points  in  this  case,  decided  in  Foss  v.  City  of  Chicago,  56  111. 
354.  Also,  see  Workman  v.  Gity  of  Chicago,  and  Union  Building  Association 
V.  Gity  of  Chicago,  post  463,  439.    Those  cases  control  this. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaky,  Judge,  presiding. 

Messrs.  Barker  &  Waite,  and  Mr.  William  Hopkins, 
for  the  appellant. 

Mr.  M.  F.  TuLEY,  for  the  appellee. 
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Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  is  an  appeal  from  the  judgment  of  the  Superior  Court 
of  Cook  county  rendered  upon  a  warrant  for  a  special  assess- 
ment to  make  up  the  amount  which  the  city  failed  to  collect 
of  an  original  assessment  for  curbing  with  curb  stones,  filling, 
grading,  and  paving  with  wooden  blocks  West  Madison  street, 
from  Centre  avenue  to  Robey  street. 

The  points  arising  upon  the  record  question  the  validity  of 
this  second  assessment. 

Under  proper  objections  to  the  application  for  judgment, 
the  counsel  for  appellants  introduced  in  evidence  a  certified 
xjopy  of  the  entire  record  in  both  the  original  and  new  pro- 
ceedings, from  which  it  appears  that  the  original  proceedings 
from  the  first  initiative  step  of  the  board  of  public  works  down 
to  the  order  of  confirmation  were  illegal  and  void  upon  the 
same  grounds  as  in  the  case  ofFossv.  City  of  Chicago,  56  111. 
354. 

In  the  second  assessment  proceedings,  which  are  more  di- 
rectly involved  in  this  case,  the  original  are  treated  as  if  valid. 
That  is  to  say,  although  the  statement  to  the  council  of  the 
estimate  of  cost  and  expense  is  contained  only  in  a  report  in- 
viting an  authority  which  the  council  could  not  legally  give 
to  the  board,  and  which  was  therefore  void,  still,  that  estimate 
so  reported  is  taken  as  the  basis  for  the  deficiency  to  be  lev- 
ied by  the  second  proceedings,  and  is  the  only  estimate  ever 
stated  to  the  council  by  the  board. 

The  statute  of  1867,  amendatory  of  the  city  charter,  makes 
it  indispensable  to  a  valid  ordinance  that  the  council  should 
first  obtain  an  estimate  of  the  cost  and  expense  of  the  im- 
provement. None  has  ever  been  obtained  but  a  void  one. 
The  same  statute  makes  it  indispensable  to  a  valid  assessment 
that  the  common  council  shall,  in  the  order  directing  the  do- 
ing of  the  work  or  making  -the  improvement,  specify  what 
amount  of  the  estimated  expense  shall  be  assessed  upon  the 
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property  deemed  specially  benefited,  and  what  amount  shall 
be  chargeable  to  the  general  fund. 

The  only  order  or  ordinance  in  either  the  original  or  second 
proceeding,  purporting  to  specify  such  amounts,  is  the  origi- 
nal ordinance,  which  was,  from  the  beginning,  null  and  void. 
It  is  true, that  the  commissioners,  in  their  report  recommend- 
ing the  second  assessment,  give  it  as  their  opinion  that  the 
amounts  specified  in  the  original  ordinance  were  fair  and 
proper  proportions  of  the  original  estimate  to  be  assessed  up- 
on property  benefited,  and  chargeable  to  the  general  fund. 
But  the  ordinance  which  accompanied  their  report  and  was 
passed  by  the  council,  is  wholly  silent  in  that  respect,  so  that 
we  find  the  opinion  of  the  board  of  public  works  substituted, 
without  any  statutory  authority,  to  the  place  of  amounts  ex- 
pressly required  by  the  statute  to  be  specified  by  the  order  of 
the  common  council. 

The  36th  section  of  chapter  7  of  city  charter,  (Gary's  Laws 
75),  under  which  the  new  proceedings  are  claimed  to  be  au- 
thorized, expressly  requires  the  new  assessment  to  be  made  as 
nearly  as  may  be  in  the  same  manner  as  is  prescribed  for  the 
first  assessment.  Under  a  proper  objection  to  the  judgment, 
appellants'  counsel  offered  in  evidence  the  contract  under 
which  the  work  was  alleged  to  have  been  done,  and  offered  to 
prove  the  fact  of  its  completion,  and  that  it  actually  cost  some 
$25,000  less  than  the  original  estimate  upon  the  basis  of  which 
the  new  assessment  was  made.  But  upon  objection  of  the  cor- 
poration counsel  the  court  excluded  the  evidence  and  gave 
judgment  against  the  different  parcels  of  land  returned  as 
delinquent  for  the  same  identical  amount  assessed  upon  them 
in  and  by  the  original  proceedings,  which  included  $350  for 
the  costs  of  such  proceedings,  and  irrespective  of  the  amount 
actually  remaining  unpaid  after  the  work  was  completed. 

The  points  arising  in  this  case  were  all  ruled  in  the  cases 
of  Workman  v.  City  of  CJiicago  and  Union  Building  Association 
V.  City  of  Oiicago,  post  463,  439'.     Those  cases  control  this. 
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We  do  not  hesitate  to  say,  from  what  appears  in  this  record 
of  the  nature  and  character  of  the  second  assessment,  that  the 
judgment  upon  that  warrant  is  founded  in  wrong  and  oppres- 
sion, and  from  these  and  other  similar  cases  before  us,  we  feel 
constrained  to  say  that  it  does  seem  that  the  board  of  public 
works  of  Chicago  conduct  their  proceedings  much  more  in  the 
harsh  spirit  of  a  grasping  and  not  over-scrupulous  creditor 
pursuing  the  property  of  his  debtor,  than  with  that  fair,  im- 
partial, considerate  disposition  which  should  characterize  the 
acts  of  every  trustee,  and  especially  of  public  trustees,  admin- 
istering a  high  and  important  public  trust,  involving  the  per- 
formance of  the  very  delicate  duty  of  interfering  with  the 
rights  of  private  property. 

We  are  of  the  opinion  that  the  new  assessment  was  not 
made  upon  the  proper  basis  ;  that  the  court  erred  in  exclud- 
ing the   evidence  offered,  and   that  the  judgment   should  be 

reversed. 

Judgment  reversed. 


Geaistderson  R.  Phares 

V. 

NoERis  S.  Barber. 

1.  Evidence — admissibility  of.  lu  au  action  ou  a  promissory  note  by 
the  payee  against  the  maker  and  his  sureties,  one  of  the  issues  involved 
was,  whether  or  not  the  sureties  had  been  released  by  an  agreement  be- 
tween them  and  the  payee  upon  a  sufficient  consideration.  The  existence 
of  such  an  agreement  was  positively  testified  to  by  one  of  the  sureties  and 
the  principal  maker,  and  as  positivelj^  denied  by  the  payee.  In  rebuttal 
the  plaintiff  introduced  a  witness  who  detailed  a  conversation  between  the 
payee  and  the  sureties  in  regard  to  an  application  which  they  intended  to 
make  to  the  principal  maker,  to  prevail  upon  him  to  secure  the  debt  In 
some  other  manner.  It  was  also  in  evidence  that  the  principal  maker  had 
executed  to  the  payee  a  certain  mortgage.    Upon  cross-examination  the 
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witness  was  asked  if  anything  was  said  in  that  conversation  about  releas- 
ing the  sureties  from  the  note.  Objection  was  made  to  the  question  and 
sustained  by  the  court:    Held,  the  question  sliould  Iiave  been  answered. 

2.  Same — latitude  of  cross-examination.  Tlie  objection  to  the  question 
that  it  was  leading  coukliiot  prevail,  for,  on  cross-examination,  a  partj' 
has  a  right  to  propound  leading  questions. 

3.  Neither  can  it  be  said  that  the  refusal  of  the  court  to  permit  the 
question  to  be  answered  excluded  no  fact  from  the  jury,  for  it  forestalled 
inquiry  which  may  have  resulted  in  important  testimouj'. 

4.  And  counsel  are  not  bound  to  disclose  the  object  of  questions,  upon 
cross-examination,  when  the  court  can  easily  see  that  they  are  germane  to 
the  issue. 

5.  Same — conversations  between  parties.  Besides,  when  a  witness  details 
a  conversation,  the  party  against  whom  the  evidence  is  offered  is  entitled 

o  the  whole  of  the  conversation. 

6.  Same — witness^ury.  In  respect  to  the  effect  of  the  mortgage  given 
by  the  principal  maker  of  the  note  to  the  payee,  on  the  liability  of  the 
sureties,  the  former  testified  as  follows :  "My  understanding  was  at  the 
time,  and  still  is,  that  the  mortgage  was  given  to  release  the  securities  and 
secure  the  payment  of  the  note.  I  think  Barber  (the  payee)  understood  it 
in  that  way  also:"  Held,  the  evidence  was  properly  excluded  from  the 
jur3^  The  purpose  in  the  execution  of  the  mortgage  could  only  be  ascer- 
tained by  the  acts  and  declarations  of  the  parties  in  connection  with  the 
instrument.  The  object  of  the  testimony  should  have  been,  not  to  obtain 
the  idea  of  the  witness  upon  undisclosed  facts,  but  to  elicit  facts  to  enable 
the  jury  to  form  their  own  conclusion. 

7.  Same — pJioJiographic  report  of  testimony.  A  transcribed  phonographic 
report  of  the  evidence  of  a  witness  given  on  a  former  trial,  can  not  be 
road  for  the  purpose  of  contradicting  the  witness  on  the  subsequent  trial. 
The  legislature  has  not  declared  that  such  reports  shall  be  evidence  for  any 
purpose. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
S.  D,  PuTERBAUGH,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Norris  S.  Bar- 
ber against  Granderson  E,.  Phares,  Thomas  J.  Huffman  and 
William Croka,  on  the  following  promissory  note: 

"On  the  1st  day  of  February,  1858,  we,  or  either  of  us, 
promise  to  pay  Norris  S.  Barber,  or  bearer,  of  Knox  county, 
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Illinois,  the  sum  of  $314,  it  being  for  value  received,  with  use. 

Dated  Elba,  Knox  county,  Illinois,  this  30th  day  of  January, 

1857. 

G.  H.  Phares, 
Thomas  Huffman, 
William  Croka.^' 

The  defendants,  Phares  and  Croka,  pleaded  as  follows : 

First — Non-assumpsit. 

Second — That  they  signed  the  said  note  sued  on  as  securi- 
ties for  Thomas  J.  Huffman,  and  that  said  Huffman  after- 
wards, and  before  the  commencement  of  this  suit,  paid  the 
note  in  personal  property,  viz  :  Two  horses,  set  of  harness,  a 
plow  and  a  wagon,  which  were  accepted  by  plaintiff  in  dis- 
charge and  payment  of  said  note. 

Third — That  they  were  sureties,  and  that  plaintiff,  after  the 
note  was  due,  on  April  12,  1858,  extended  the  time  for  the 
payment  of  said  note  to  the  6th  day  of  January,  1859,  for  a 
valuable  consideration,  without  their  knowledge  and  con- 
sent, and  took  a  chattel  mortgage  from  Huffman  to  secure  the 
debt. 

ft 

Fourth — That  they  were  sureties,  and  after  the  note  became 
due  plaintiff  took  other  and  different  security  from  the  defend- 
ant Huffman,  viz :  a  chattel  mortgage  on  two  horses,  set  of 
harness,  a  wagon  and  a  plow,  with  the  agreement  that  the 
taking  of  such  other  security  should  release  defendants  Phares 
and  Croka,  from  all  liability  on  said  note. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  the 
plaintiff  for  $382.47,  from  which  judgment  the  defendant 
Phares  appeals. 

Mr.  D.  McCuLLOCH,  and  Messrs.  Wead  &  Jack,  for  the 
appellant. 

Messrs.  Johnson  &  Hopkins,  for  the  appellee. 
18 — G  1st  III. 
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Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

Appellant  and  one  Croka  were  sureties  upon  a  note  execu- 
ted by  them  and  HuiFman,  as  principal,  to  appellee. 

It  would  be  alike  unimportant  and  improper  to  review  the 
evidence,  as  the  case  must  be  submitted  to  another  jury  for 
the  error  of  the  court  below  in  refusing  a  proper  question  to 
be  answered  which  might  have  elicited  competent  and  mate- 
rial testimony. 

One  of  the  issues,  and  the  main  one,  was,  whether  or  not 
the  sureties  had  been  released  from  their  obligation  to  pay  the 
note  by  an  agreement  between  them  and  the  payee  of  the 
note,  upon  a  sufficient  consideration. 

The  existence  of  such  an  agreement  was  positively  testified 
to  by  appellant  and  Huffman,  and  as  positively  denied  by 
appellee. 

In  rebuttal,  appellee  introduced  as  a  witness  one  Ford,  who 
detailed  a  conversation  between  appellee  and  the  sureties  in 
regard  to  an  application  which  they  intended  to  make  to 
Huffman,  to  prevail  upon  him  to  secure  the  debt  in  some 
other  manner. 

Upon  cross-examination,  this  witness  was  asked  the  follow- 
ing question  :  "Was  anything  said  in  that  conversation  about 
releasing  Phares  and  Croka  from  the  note?^'  Objection  was 
made  to  the  question  and  sustained  by  the  court,  and  excep- 
tion taken. 

This  question  should  have  been  answered.  Upon  cross- 
examination  a  party  has  a  right  to  propound  leading  ques- 
tions. The  answer  would  necessarily  have  been  merely  affirm- 
ative or  negative.  If  affirmative,  the  natural  and  necessarv 
inquiry  would  have  been,  "What  was  said  about  releasing 
them  ?" 

It  is  said  that  the  refusal  of  the  court  excluded  no  fact  from 
the  jury.  It  may  have  had  the  same  effect.  It  forestalled 
inquiry  which  may  have  resulted  in  important  testimony. 


• 
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Counsel  are  not  bound  to  disclose  the  object  of  questions 
upon  cross-examination  when  the  court  can  easily  see  that 
they  are  germane  to  the  issue.  In  snch  case,  it  is  not  neces- 
sary to  propose  to  the  court  to  prove  any  particular  fact.  Such 
practice  would  destroy  the  power  and  defeat  the  ultimate  pur- 
pose of  cross-examination. 

It  is  also  a  well  settled  rule  that,  where  a  witness  details  a 
conversation,  the  party  against  whom  the  evidence  is  offered 
is  entitled  to  the  whole  of  the  conversation,  and  any  action  of 
the  court  which  prevents  its  obtainment  violates  this  rule  of 
law. 

The  question  was  proper,  and  the  objection  to  it  should  have 
been  overruled. 

It  is  also  contended  that  the  court  erred  in  excluding  the 
testimony  of  Huffman  as  to  his  understanding  of  the  effect  of 
a  mortgage  given  by  him  to  appellee.  The  following  is  the 
language  of  the  witness  :  "My  understanding  was  at  the  time, 
and  still  is,  that  this  mortgage  was  given  to  release  the  secur- 
ities and  secure  the  payment  of  the  note.  I  think  Barber  un- 
derstood it  in  that  way  also." 

The  purpose  in  the  execution  of  the  mortgage  could  not  be 
ascertained  in  this  manner.  This  could  only  be  determined 
by  the  acts  and  declarations  of  the  parties  in  connection  with 
the  instrument. 

If  the  term  "understanding"  was  used  as  synonymous  with 
"opinion,"  then  the  evidence  was  properly  excluded.  The 
mere  statement  of  the  case  is  a  sufficient  argument  to  show 
the  impropriety  of  the  witness  in  the  expression  of  an  opinion. 
The  very  object  of  impanelling  a  jury  was  to  exclude  all 
mere  opinion  and  submit  to  them  the  facts  for  their  opinions. 

If  the  witness  employed  the  word  in  its  common  accepta- 
tion, the  ruling  of  the  court  was  still  unquestionably  right. 
Understanding,  in  common  parlance,  means  a  comprehension 
of  a  particular  state  of  things.  The  object  of  the  testimony 
should  have  been  not  to  obtain  the  idea  of  the  witness  upon 
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undisclosed  facts,  but  to  elicit  facts  to  enable  the  jury  to  form 
their  conclusion. 

The  testimony  was  properly  excluded. 

We  do  not  think  it  was  error  to  refuse  the  introduction  of 
the  testimony  of  appellee  for  the  purpose  of  contradiction,  as 
transcribed  from  a  phonographic  report  of  a  former  trial  be- 
tween these  parties.  So  far  as  the  record  shows,  appellee  had 
never  seen  this  transcript  of  his  evidence,  and  did  not  even 
know  of  its  existence.  It  may  have  been  a  fair  and  truthful 
report  of  his  testimony,  and  it  may  not. 

These  reports  are  taken  for  the  convenience  of  the  parties. 
The  legislature  has  not  declared  that  they  shall  be  evidence 
upon  the  trial,  or  for  any  purpose,  and  we  have  no  power  to 
legislate. 

For  the  refusal  to  permit  the  witness  Ford,  to  answer,  the 
judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


President  and  Trustees  of  Lockport 
George  Gaylord. 

1.  Town  charter — borrowing  money.  Where  the  charier  of  a  town 
prohibited  the  trustees  from  borrowicg  money,  unless  authorized  by  a  vote 
of  its  citizens,  aud  they  directed  the  street  commissioner  to  open  a  street, 
and  in  doing  so  he  borrowed  from  the  plaintiff,  at  different  times,  various 
sums  of  money,  amounting  to  several  hundred  dollars,  the  trustees  after- 
wards issued  orders  on  the  treasury  for  the  amount,  and  suit  being  brought 
to  recover  the  amount  due  on  them :  Held,  that  the  orders  were  issued  in 
violation  of  law,  and  were  void,  as  the  transaction  was,  in  substance,  bor- 
rowing money  without  being  authorized  bj^  a  vote  of  the  citizens  of  the 
town. 

2.  Curative  law — constitutional  power.  In  such  a  case,  after  the  orders 
were  issued,  the  general  assembly  passed  a  law  amending  the  town  charter 
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aud  by  a  section  therein  declared  the  orders  should  be  valid  and  binding, 
but  the  title  of  the  act  had  no  reference  to  the  validating  of  these  orders: 
Held,  this  was  a  special  or  local  law,  and  that  there  were  two  subjects  in 
the  law,  aud  the  constitutional  requirement  was  not  observed  in  express- 
ing this  matter  in  the  title,  and  the  provision  to  make  the  orders  valid  was 
therefore  void,  and  they  were  not  aflfectcd  b}'  the  enactment. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
JosiAH  McRoBERTS,  Judge,  presiding. 

Messrs.  VanArmax  &  Vallette,  for  the  appellant. 

Messrs.  Fellows  &  Leonard,  and  Mr.  L.  S.  Parker,  for 
the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court » 

The  board  of  trustees  of  the  village  of  Lockport  ordered  the 
street  commissioner  to  repair,  or  rather  open,  Seventh  street. 
He  proceeded  to  do  so,  and  in  the  execution  of  the  work,  bor- 
rowed from  the  plaintiff,  at  different  times,  sums  of  money, 
amounting  in  all  to  several  hundred  dollars.  The  commis- 
sioner made  his  report,  showing  his  receipts  aud  expenditures 
in  detail,  and  the  trustees  ordered  their  clerk  to  issue  to  the 
plaintiff  orders  on  the  treasury  for  the  amounts  borrowed  of 
him.  This  was  done,  and  this  suit  was  brought  to  recover  the 
amount  of  these  orders.  The  plaintiff  recovered  judgment 
in  the  court  below,  and  the  defendant  appealed. 

The  charter  of  the  village  has  the  following  clause  : 

"  The  said  trustees  shall  have  no  power  to  borrow  money, 
or  issue  any  evidences  of  indebtedness,  at  any  time,  for  an 
amount  above  what  is  already  provided  for  by  taxes  levied,  or 
other  certain  sources  of  revenue,  unless  specially  authorized 
so  to  do  by  a  vote  of  the  majority  of  the  legal  voters  of  the 
corporation." 

It  is  contended  that,  in  this  transaction,  the  trustees  bor- 
rowed money;  that  the  orders  issued  on  the  treasury  are  evi- 
dences of  indebtedness,  and  that  as  the  conditions  under  the 
foregoing   provision   of  the   charter,   on    which   these   things 
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might  be  done,  did  not  exist,  there  can  be  no  recovery  in  this 
suit. 

AVe  incline  to  regard  this  position  as  well  taken.  By  the 
provision  in  question,  the  legislature  seem  to  have  undertaken 
to  protect  the  citizens  of  this  village  against  the  disastrous 
consequences  which  have  elsewhere  resulted,  from  the  reck- 
less and  improvident  financial  management  of  municipal  offi- 
cers. It  is  much  easier  to  make  public  improvements  on 
credit  than  with  ready  money ;  to  throw  the  expense  of  them 
upon  others  who  are  to  come  after,  than  to  pay  for  them  at  the 
time.  The  credit  system  tempts  to  the  making  of  lavish  and 
unnecessary  expenditures.  The  contrary  one  leads  to  the 
making  of  such  only  as  are  needful  and  judicious,  and  tends 
to  insure  economy  in  the  making  of  them. 

Instances  are  not  wanting  in  the  experience  of  the  State, 
where  municipalities  have  gone  on  making  improvements  un- 
der a  vicious  credit  system,  causing  depreciation  of  their  credit 
and  their  evidences  of  indebtedness  to  be  hawked  about  at 
large  discounts,  whereby  they  were  compelled  to  pay  greatly 
enhanced  prices  for  whatever  they  got  done,  resulting  in  the 
accumulation  of  burdens  of  debt  weighing  them  down  in  bank- 
ruptcy. 

The  general  assembly  thought  proper,  for  the  protection  of 
the  citizens  of  this  village,  to  secure  for  them  the  "  pay  as  you 
go"  policy,  and  prevent  the  making  of  expenditures  in  ad- 
vance and  in  anticipation  of  the  means  of  payment,  by  deny- 
ing to  their  officials  the  power  of  borrowing  money  or  issuing 
any  evidences  of  indebtedness  at  any  time  for  an  amount 
above  what  was  already  provided  for  by  taxes  levied,  or  other 
certain  sources  of  revenue,  unless  specially  authorized  so  to  do 
by  a  vote  of  the  majority  of  the  legal  voters  of  the  corpora- 
tion. These  conditions  which  authorized  the  borrowing  of 
money  or  issuing  of  evidences  of  indebtedness  did  not  exist  in 
this  case. 

We  regard  the  transaction  in  question  as  essentially  a  bor- 
rowing of  money  by  the  trustees,  and  that  to  sanction  it  would 
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be  to  allow  a  plain  evasion  of  the  charter.  We  deem  it  our 
duty  to  give  effect  to  this  provision  of  the  charter  and  secure 
to  the  citizens  of  this  village  the  protection  intended,  and  not 
fritter  away  the  provision  by  construction. 

We  hold,  then,  that  the  transaction  with  the  appellee  was 
unauthorized  and  void,  as  within  the  direct  prohibition  of  the 
charter. 

.  But  it  is  insisted  that  the  act  of  the  trustees  was  learalized 
by  subsequent  legislation. 

In  1869,  the  legislature  passed  an  act  entitled,  "An  act  to 
amend  the  charter  of  the  village  of  Lockport,  passed  Febru- 
ary 12th,  A.  D.  1853,"  the  6th  section  of  which  is  as  follows: 

••'  That  the  appropriations  made  by  the  president  and  trus- 
tees, and  orders  drawn  by  the  clerk  in  February,  A.  D.  1867, 
be  and  the  same  are  hereby  fully  legalized  in  all  respects." 

The  orders  sued  on  bear  date  February  19th,  1867,  and  so 
appear  to  come  within  the  purview  of  the  act. 

To  this  it  is  answered,  that  the  act  of  1869  is  in  violation 
of  the  following  clause  of  section  23  of  article  3  of  the  con- 
stitution :  "  And  no  private  or  local  law  which  may  be  passed 
by  the  general  assembly  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title;"  that  the  subject  of 
the  sixth  section  is  not  expressed  in  the  title  of  the  act.  The 
title  is  appropriate  to  all  the  provisions  of  the  first  five  sections 
of  the  act,  as  they  are  in  reference  to  and  amendatory  of  the 
said  original  act  mentioned  in  the  title. 

We  do  not  perceive  how  the  6th  section  can  be  regarded 
as  germane  to  the  subject  expressed  in  the  title.  The  legaliza- 
tion of  unauthorized  acts  of  the  corporation  can  not  be  consid- 
ered to  be  amendatory  of  its  charter.  The  6th  section  does 
not  profess  to  amend  the  original  act  of  incorporation,  or  define 
the  powers  to  be  exercised  by  the  corporation  in  future;  its 
only  possible  effect  is  to  benefit  individuals  who  may  happen 
to  be  the  holders  of  the  certificates  mentioned.  The  object  of 
this  6th  section  is  not  expressed  in  the  title  of  the  act,  and  we 
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must  hold  that  it  was  passed  in  violation  of  the  constitution, 
and  is  therefore  void. 

For  the  reasons  indicated,  in  the  view  of  a  majority  of  the 
court,  the  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Charles  0.  P.  Holden 

V. 

Joel  H.  Hulburd  et  ah 

1.  Instructions  should  he  based  on  the  evidence.  It  is  not  error  to  re- 
fuse instructions,  although  they  assert  correct  principles  of  law,  when 
they  are  not  applicable  to  the  facts  in  the  case. 

2.  New  trial — verdict  against  the  evidence.  In  this  case  the  verdict  of 
the  jury  is  regarded  as  fully  sustained  by  the  evidence. 

Appeal   from  the    Superior  Court  of  Cook    county ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Joel  H.  Hul- 
burd and  George  A.  Herrick  against  Charles  C.  P.  Holden  to 
recover  the  balance  due  on  a  bill  of  builders'  hardware  pur- 
chased by  the  defendant  from  the  plaintiffs.  A  trial  by  jury 
esulted  in  a  verdict  and  judgment  for  the  plaintiifs  for  |346.30. 
To  reverse  this  judgment  the  defendant  appeals. 

Mr.  Wm.  H.  Holden,  for  the  appellant. 

Messrs.  Bacon  &  Norton,  for  the  appellees. 


r 
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Per  Curiam  :  The  evidence  abundantly  sustains  the  ver- 
dict. 

The  bill  of  goods  amounted  to  $1308.52.  It  was  credited 
with  $800  cash,  paid  by  appellant,  and  with  merchandise  re- 
turned $162.22,  leaving  a  balance  of  $346.30. 

The  evidence  in  behalf  of  appellees  was,  substantially,  that 
appellant  employed  an  architect  to  superintend  the  erection  of 
certain  buildings,  and  gave  to  him  authority  to  purchase  hard- 
ware for  the  same. 

The  architect  testified  that  he  purchased  articles,  similar  to 
those  described  in  the  bill,  from  appellees ;  that  he  agreed 
with  them  as  to  the  prices  of  the  leading  articles  ;  that  a  pass- 
book was  kept  which  was  seen  by  appellant  when  he  made  a 
payment  of  $500  ;  that  appellant  had  this  book  when  last  seen 
by  him,  and  that  he  knew  of  the  purchases  of  appellees. 

Notice  was  given  to  produce  the  pass-book  upon  the  trial, 
but  it  was  not  brought  forward  by  appellant. 

Hulburd,  one  of  appellees,  testified  that  he  spoke  to  appel- 
lant before  the  purchase  of  any  goods  ;  he  replied  that  his 
architect  should  examine  them ;  sold  a  few  of  the  articles ; 
that  the  prices  were  fixed  by  his  partner,  and  that  he  took  the 
pass-book  to  appellant  who  paid  him  $500  on  the  bill,  and 
that  he  made  no  objections. 

Herrick,  another  of  appellees,  testified  that  he  agreed  with 
the  architect  as  to  the  prices  ;  that  he  sold  about  one-half  of 
the  goods ;  the  prices  were  fair  and  reasonable  ;  that  he  could 
identify  them,  and  that  they  were  delivered  according  to 
agreement. 

Cameron,  a  carpenter  upon  the  buildings,  testified  that  he 
was  authorized  by  the  architect  to  exchange  some  of  the  goods, 
and  that  he  purchased  some. 

A  clerk  of  appellees  testified  that  he  sold  the  goods  not  sold 
by  Herrick,  who  fixed  the  prices. 

On  the  part  of  the  defense  there  was  evidence  to  show  that 
the  hardware  for  such  houses  ought  to  have  cost  a  much  less 
sum. 
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Appellant  also  testified  that  the  goods  were  of  a  high  price, 
bat  admitted  the  eroployment  of  his  architect  to  purchase  for 
him,  and  that  he  handed  to  him  the  card  of  appellees. 

The  evidence  most  decidedly  preponderates  in  favor  of  the 
verdict.  Indeed,  it  is  rare  that  so  long  an  account  is  so  fully 
proven. 

The  refusal  of  the  court  to  give  the  following  instructions 
is  assigned  for  error  : 

''The  jury  are  instructed,  as  a  matter  of  law  in  this  case, 
that  a  principal  is  only  .bound  by  such  acts  of  his  agent  as  are 
in  the  line  of  his  agency,  and  if  an  agent  does  things  outside 
of  his  agency  and  not  within  its  legitimate  range,  then  his 
principal  is  not  bound  by  such  of  his  acts  as  are  thus  outside 
of  his  agency. 

"An  agent  should  act  fairly  by  his  principal,  and  any  acts 
of  fraud  on  his  part,  known  to  the  person  or  persons  who  seek 
to  bind  the  principal,  can  not  bind  the  principal  as  to  such 
fraudulent  acts." 

These  instructions  should  not  have  been  given.  While  they 
assert  correct' principles  of  law,  they  have  no  application  to 
the  facts  proven. 

The  architect  pursued  his  authority  and  acted  within  the 
scope  of  his  agency. 

It  is  a  fair  presumption  that  the  acts  of  Cameron  were  by 
direction  and  under  the  supervision  of  the  architect.  The 
exchanges  and  purchases  by  him,  as  he  testified,  were  to  facil- 
itate the  prosecution  of  the  work. 

The  fraud  insinuated  is  not  developed  by  the  evidence. 

From  the  record  before  us,  we  think  that  the  judgment 
should  be  affirmed. 

Judgment  a£lirmed. 
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James   N.  Wethekill 


A¥iLLiAM  Ohlendorf  et  al. 

1.  ilECHANic's  LIEN — w7iet?ier  it  exists.  Where  a  party  contracts  to 
build  a  house,  aud  other  parties  furnish  materials,  which  are  used  in  the 
building,  on  the  credit  of  the  contractor,  the  material-men  have  no  lien  on 
the  building  for  the  materials  so  furnished. 

2.  Same — construction  of  an  agreement — lien  must  he  created  tinder  the  stat- 
ute. Heeney  &  Campbell  furnished,  on  the  credit  of  a  party  who  had  con- 
tracted to  build  a  house  for  one  Gierke,  materials  which  were  used  in  tlie 
building  of  Gierke's  house.  When  tlie  house  was  partial!}^  completed,  the 
■contractor  having  abandoned  his  contract,  Gierke  executed  the  following 
agreement  in  writing:  "This  is  to  certify  that  I,  H.  Gierke,  hold  mj^self 
responsible  for  all  lumber  and  materials  furnished  by  Heene)'-  &  Campbell 
for  the  erection  of  store  on  Halsted  street  and  in  course  of  erection,  and 
will  paj^  all  of  our  account  for  said  store  when  the  building  is  complete": 
Meld,  tliat  a  fair  interpretation  of  the  agreement  would  onlj'  bind  Gierke 
to  the  extent  of  materials  delivered  after  its  date — the  claim  tliat  it  inclu- 
ded all  the  materials  before  that  time  furnished  being  answered  by  the  fact 
that  there  was  no  consideration  expressed  in  the  Avriting  for  the  under- 
taking. 

3.  Aud  if  there  had  been  a  consideration  expressed,  it  would  not  have 
created  a  lien  on  the  premises  for  the  materials  previously  furnislied, — as 
a  mechanic's  lien,  or  that  of  the  material-men,  being  statutory,  and  pecu- 
liar in  itself,  can  only  be  claimed  when  the  case  is  brouglit  within  the  stat- 
ute. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

William  and  Louis  Ohlendorf  filed  their  petition  to  estab- 
lish and  enforce  a  lien  on  certain  premises  for  the  materials 
furnished  by  them  and  used  in  erecting  a  building  on  the 
premises.  Herman  Gierke  and  James  N.  Wetherill  were  made 
parties  defendant. 

Heeney  and  Campbell  filed  an  intervening  petition  to  estab- 
lish a  lien  on  the  same  premises  for  materials  furnished  by 
them  and  used  in  the  building. 
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Gierke  held  a  leasehold  interest  in  the  lot  of  ground,  and 
contracted  with  one  Sullivan  to  erect  the  building  on  the  same. 

Wetherill  claims,  the  premises  having  been  sold  under  a 
judgment  against  Gierke,  and  he,  Wetherill,  having  purchased 
from  the  purchasers  at  such  sale,  that  he  is  now  the  owner  of 
the  leasehold  interest  in  the  lot  and  building,  and  denies  the 
lien  of  the  several  petitioners. 

After  a  portion  of  the  materials  for  which  Heeney  &  Camp- 
bell claim  a  lien  had  been  furnished,  Gierke,  Sullivan  having 
abandoned  his  contract  to  erect  the  building,  executed  to  them 
the  following  written  agreement: 

"Chicago,  Sept.  6,  1870. 
"This  is  to  certify  that  I,  H.  Gierke,  hold  myself  responsi- 
ble for  all  lumber  and  materials  furnished  by  Heeney  & 
Campbell  for  the  erection  of  store  on  Halsted  street  and  in 
course  of  erection,  and  will  pay  all  of  our  account  for  said 
store  when  the  building  is  complete.  Number  of  store,  343 
Halsted  street." 

Thereupon  Heeney  &  Campbell  furnished  the  remainder  of 
the  materials,  for  which  they  claim-  a  lien. 

Upon  a  hearing  by  the  court,  a  jury  being  waived,  a  decree 
was  entered  finding  that  Herman  Gierke  is  indebted  to  Ohlen- 
dorf Bros.  $1077.16,  to  Heeney  &  Campbell  $473.66;  that 
the  indebtedness  in  both  cases  is  for  materials  furnished  in 
the  erection  of  the  building  known  as  No.  343  South  Hal- 
sted street,  under  contract  with  Gierke,  and  the  same  is  a  lien 
on  the  premises,  and  that  the  interest  in  the  lot  is  a  leasehold 
held  by  Gierke  under  a  lease  from  Hull.  Ordered,  that  the 
petitioners  recover  of  Gierke  the  amounts  of  their  respective 
debts;  that  said  sums  are  a  lien  upon  said  leasehold  interest 
and  the  house,  the  lot  being  a  part  of  No,  1,  etc.,  commencing 
at  point,  etc.,  and  unless  said  sums  are  paid  within  100  days 
from  date  that  the  leasehold  interest  and  building  be  sold  as 
other  lands  and  tenements  are  sold  on  execution,  etc. 

Wetherill  appeals. 
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Mr.  E,.  H.  Forrester,  for  the  appellant. 

Messrs.  Jones  &  Gardner,  Messrs.  Runyan  &  Avery, 
and  Messrs.  Loomis  &  Comstock,  for  the  appellees. 

Per  Curiam  :  The  proof  is  quite  satisfactory  in  this  case, 
that  the  lumber  delivered  by  Ohlendorf  was  on  the  credit  of 
Sullivan,  the  contractor,  and  to  him  he  must  look  for  pay- 
ment. jSTo  lien  is  created  against  the  lot,  as  the  owner  of  it 
made  no  contract. 

A  fair  interpretation  of  Gierke's  written  undertaking  to  pay 
would  only  bind  him  to  the  extent  of  the  lumber  delivered  by 
Heeney  &  Campbell  after  the  date  of  it.  The  claim  that  it 
included  all  the  lumber  before  that  furnished,  is  answered  by 
the  fact  that  there  is  no  consideration  expressed  in  the  writing 
for  the  undertaking,  and  if  there  was,  it  would  not  create  a 
lien  on  the  premises.  A  mechanic's  lien,  or  that  of  the  mate- 
rial-men, is  statutory,  peculiar  in  itself,  and  can  only  be  claimed 
when  the  case  is  brought  within  the  statute. 

There  is  no  pretense  for  this  action.  The  judgment  is  re- 
versed. 

Judgment  reversed. 


Isaac  Cook 

V. 

Emily  M.  Norton  et  dl. 

Appeal — stare  decisis.  Where  a  case  has  been  twice  before  this  court, 
and  all  of  the  questions  decicled  in  the  same  way  on  both  trials,  when  the 
record  is  bronght  here  a  third  time  on  the  same  questions,  the  court  will 
refuse  to  again  consider  the  errors  assigned.  The  case  must  be  considered 
as  determined  by  the  former  adjudications,  and  the  questions  can  not  be 
opened  for  re-discussion. 
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Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Sleeper  &  Whitox,  for  the  appellant. 
Messrs.  Dent  &  Black,  for  the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

This  record  is  here  for  the  third  time.  The  opinion  of  the 
court  on  the  two  former  occasions  will  be  found  reported  in 
43  111.  391,  and  48  111.  20.  When  the  case  was  first  before 
us,  we  held  the  defense  under  the  statute  of  limitations  would 
have  been  complete  but  for  the  insufficient  proof  of  one  of 
the  tax  receipts,  and  on  that  ground  the  judgment  was  re- 
versed and  the  cause  remanded.  '  On  the  next  trial,  the  defect 
in  the  proof  was  supplied,  and  after  judgment  for  the  defendant, 
the  record  was  again  brought  here,  and  we  again  held  that  the 
defendant  was  entitled  to  protect  himself  under  the  statute, 
and  also  held  the  proof  complete,  and  affirmed  the  judgment. 

The  plaintiff  having  taken  a  new  trial  under  the  statute, 
and  another  judgment  having  been  rendered  against  him  in 
the  Superior  Court,  he  again  brings  the  record  here  and  urges 
for  the  third  time,  but  on  this  occasion  by  new  counsel,  that 
the  defendant  can  not  set  up  the  statute,  presenting  again  for 
the  consideration  of  the  court  the  same  questions  that  were 
formerly  presented  by  very  able  counsel  in  a  very  exhaustive 
argument.     Not  a  single  new  fact  appears  in  the  record. 

In  the  case  of  HoUoicbush  v.  JlcConnel,  12  111.  204,  which 
was  brought  here  the  second  time  and  argued  in  full,  after  the 
court  had,  at  a  previous  term,  settled  the  questions  controlling 
the  case,  and  had  remanded  it  for  the  purpose  of  taking  an 
account,  the  court  use  the  following  language : 

"Both  these  questions  were  substantially  settled  when  the 
case  was  here  before.  The  first  one  was  the  very  point  then 
decided,  and  the  court  has  now  no  power,  if  it  had  the  incli- 
nation, to  reverse  that  decision.     There  is  no  mode  provided 
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by  law,  except  it  be  upon  a  rehearing,  whereby  the  final  de- 
cision of  a  case  in  this  court  can  be  reversed  or  set  aside  at  a 
subsequent  term.  There  must  be  an  end  of  litigation  some- 
where, and  there  would  be  none  if  parties  were  at  liberty,  after 
a  case  had  received  the  final  determination  of  the  court  of  last 
resort,  to  litigate  the  same  matter  anew  and  bring  it  again  and 
again  before  the  court  for  its  decision."  Washington  Bridge 
V.  Stewart,  3  Howard,  413;  Booth  v.  Commonwealth,  7  Mete. 
286. 

We  commend  this  language  to  the  attention  of  counsel  for 
appellant,  and  will  only  remark  further  that,  after  this  court 
has  twice  decided,  upon  this  same  record,  the  questions  now 
presented,  we  must  regard  the  action  of  counsel,  in  bringing 
the  case  here  for  another  argument,  as  showing  a  misconcep- 
tion of  their  professional  duty,  and  not  entirely  respectful  to 
the  court. 

For  the  reasons  given  in  our  former  opinions,  the  judgment 

is  affirmed. 

Judgment  ajffirmed. 


The  City  of  Galesburg 

V. 

Erastus  D.  Higley. 

1.  Municipal  corporation — power  over  streets  and  sidewalks.  Where 
the  city  charter  clothes  it  with  power,  and  it  is  the  duty  of  the  city,  to  pre- 
vent obstructions  from  continuiug  in  the  streets  and  sidewalks,  it  is  gross 
negligence,  if  known  to  the  city  officials,  to  permit  an  opening  in  a  side- 
Avalk,  made  to  i.dmit  light  into  the  basement  of  an  adjoining  building,  to  re- 
main a  long  time  without  gratings  or  other  protection,  and  to  permit  large 
goods  boxes  to  remain  piled  upon  the  opposite  side  of  the  walk  so  as  to  im- 
pede and  endanger  the  safety  of  persons  passing  along  the  walk ;  and  when 
continued  a  great  while,  the  city  will  be  charged  with  notice  of  the  defects 
and  obstructions,  and  is  liable  for  injuries  produced  thereby. 
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2.  li^STRVcnot^s— finding  of  jury  under.  An  appellate  court  will  not 
say  a  jury  has  disregarded  an  instruction  when  the  evidence  is  conflicting, 
and  it  is  a  fair  question  for  the  jury  to  determine  whether  thej'  shall  be- 
lieve the  witnesses  on  the  one  side  rather  Lhau  the  oilier;  nor  will  the  court 
saj'  that  tlie  witness  was  impeached  because  other  witnesses  testified  to  con- 
tradictor}' statements  said  to  have  been  made  bj'  him,  especially  when  the 
contradicting  witnesses  are  not  positive  in  their  testimony,  and  the  witness 
sought  to  be  impeached  is  corroborated  by  other  evidence. 

3.  Damages — verdict.  A  verdict  will  not  be  set  aside  in  this  class  of 
cases  because  the  damages  appear  to  be  large.  They  fnust  be  excessive  and 
palpably  so,  before  the  court  will  interfere. 

Appeal  from  the  Circuit  Court  of  Knox  county  ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  AVii.liams,  Clark  &  Calkins,  for  the  appellant. 

Messrs.  Craig  &  Harvey,  and  Messrs.  Hannaman  & 
Kretsinger,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  brought  by  appellee,  in  the 
Knox  circuit  court,  against  appellant,  to  recover  for  injuries 
sustained  from  his  falling  into  an  opening  in  the  sidewalk  of 
one  of  the  public  streets  of  the  city. 

It  appears  that  the  opening  was  about  three  feet  long,  twenty 
inches  wide,  and  eighteen  deep,  and  was  on  the  side  of  the 
walk  next  the  wall  of  a  building,  and  was  made  for  the  pur- 
pose of  admitting  light  through  a  window  into  a  cellar  under 
the  building.  By  the  fall,  his  left  wrist  was  sprained,  and  he 
was  perhaps  otherwise  bruised.  It  seems  that  appellee  was 
returning  from  the  railroad  depot,  and  it  was  dark  and  raining 
at  the  time,  and  to  avoid  getting  wet  he  swears  he  was  run- 
ning on  the  sidewalk,  and  came  in  contact  Avith  some  boxes  on 
the  outer  edge  of  the  sidewalk,  and  turning  to  the  other  side 
of  the  walk,  to  avoid  the  boxes,  he  fell  into  the  opening.  The 
accident  occurred  between  eight  and  nine  o'clock  in  the  even- 
ing. 
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The  boxes  were  of  large  size,  and  were  nearly  opposite  to 
the  opening.  The  opening  had  been  covered  by  iron  grating, 
which  had  for  a  long  time  been  removed,  and  it  was  at  the 
time  wholly  unguarded  by  railing  or  other  protection. 

A  careful  examination  of  the  evidence  shows  that  the  injury 
was  serious,  painful  and  more  than  probably  permanent  in  its 
character,  and  if  not,  that  it  will  be  slow  in  recovering  and 
require  a  great  while  for  the  cure  to  become  complete. 

The  grounds  most  strongly  urged  for  a  reversal  are,  whether 
the  city  was  negligent  in  failing  to  remove  these  obstructions, 
and  in  not  having  the  opening  closed  or  secured  against  dan- 
ger of  accident. 

The  city  is  clothed  with  ample  power,  and  it  is  its  duty, 
to  prevent  such  obstructions  or  the  keeping  open  such  pits  on 
tlie  public  and  traveled  streets  of  the  city.  Permitting  this 
dangerous  obstruction  and  defect  on  this  sidewalk  was  gross 
negligence,  if  known  to  the  city.  That  its  officials  must  have 
known  of  this  and  two  other  openings  in  the  sidewalk  in  the 
front  of  the  building  to  accommodate  it  with  light,  there  can 
scarcely  be  a  doubt.  They  had  been  unguarded  for  months, 
if  not  years,  previously,  and  the  city  must  be  presumed  to 
have  had  notice  of  their  condition  ;  and  that  they  were  dan- 
g-erous  is  clearly  shown,  as,  previous  to  the  injury  of  appellee, 
some  four  or  five  persons  hdd  fiillen  into  one  or  another  of 
them  whilst  passing  in 'the  night  time. 

Vie  regard  the  evidence  on  this  question  as  clear  beyond 
doubt,  although  some  witnesses  may  say  they  do  not  regard 
them  as  dangerous.  The  fact  that  so  many  persons  had  pre- 
viously fallen  into  them  is  more  conclusive  than  mere  opinion 
to  the  contrary. 

Tt  is  next  insisted  that  the  evidence  fails  to  show  that  the 

city  had  notice  that  there  were  boxes  on  the  sidewalk  ;   that 

they  may  have  only  been  placed  there  a  few  hours  previously  ; 

and  the  evidence  of  one  of  appellant's  witnesses  is  referred  to 

in  support  of  this  theory.     He  gives  it  as  his  opinion  that  the 

box  against  which  appellee  ran  had  that  evening  fallen   upon 
19— 6  1st  III. 
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the  walk  from  a  pile  outside.  Why  he  should  advance  such 
an  opinion,  he  does  not  state,  and  no  reason  appears  in  the 
evidence,  unless  it  be  to  exculpate  himself  from  neglect  of 
dutv  in  not  removing;  the  obstruction,  and  to  relieve  the  citv 
from  liability.  There  is  nothing  shown  from  which  we  can 
reasonably  conclude  that  such  a  thing  would  probably  occur. 
All  bodies,  according  to  the  laws  of  nature,  remain  at  rest,  un- 
less sufficient  force  is  applied  to  overcome  such  a  tendency,  and 
yet  it  is  insisted  that  these  boxes  may  have  departed  from  that 
natural  state  without  any  cause  being  assigned. 

But  there  is  abundant  evidence  that  boxes  were  on  the  side- 
walk at  various  times  prior  to  the  accident.  One  witness  says 
they  were  there  all  of  the  time.  From  this  evidence  the  jury 
were  fully  warranted  in  the  inference  that  these  boxes  had  been 
there  a  sufficient  length  of  time  to  charge  the  city  with  notice. 
They  had  the  right  to  believe  that,  if  it  was  usual  for  boxes 
to  remain  there,  these  had  been  there  long  enough  for  those 
having  the  repair  of  the  streets  in  charge  to  have  known  it, 
and  removed  them ;  and  with  all  of  this  circumstantial  evi- 
dence against  the  city,  there  was  no  evidence  on  its  part  to 
show  that  they  had  been  there  but  a  few  hours,  as  it  is  con- 
tended they  may  have  been — if  there  only  a  few  hours,  it  could 
no  doubt  have  been  proved  by  persons  occupying  the  adjacent 
buildings.  * 

We  fail  to  perceive  how  the  jury  could  have  reasonably  ar- 
rived at  anv  other  conclusion  than  thev  did. 

It  is  likewise  insisted  that  the  jury  disregarded  appellant's 
instructions,  and  particularly  the  fifth.  It  informs  them  tha't,  in 
determining  the  weight  to  be  given  to  the  testimony,  they  should 
take  into  consideration  the  fact,  if  it  appeared,  that  appellee 
was  contradicted  by  a  number  of  witnesses,  who  are  named, 
as  to  his  statements  respecting  the  injury  a  short  time  after  it 
occurred,  and  if  they  believed  that  he  had  sworn  willfully  false 
as  to  any  material  fact,  then  they  were  at  liberty  to  disregard 
his  evidence  as  to  any  and  all  of  his  statements  not  sworn  to 
by  one  credible  witness.     The  last  clause  of  this  instruction  is 
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clearly  erroneous,  as  a  witness  may  be,  and  frequently  is,  as 
fully  corroborated  by  circumstantial  evidence  as  by  that  of  a 
witness.  ^ 

But  on  examining  the  evidence  of  the  witnesses  referred  to 
in  the  instruction,  we  are  not  prepared  to  hold  the  jury  did 
wrong  in  believing  appellee's  version  of  the  occurrence.  They 
had  before  them  the  undisputed  fact  that  he  had  fallen,  and 
that  he  was  seriously  injured;  and  the  witnesses  are  by  no 
means  positive  as  to  what  he  did  say.  Again,  all  know  that 
it  is  easy  for  a  conversation  to  be  misunderstood,  or  not  re- 
membered, and  one  of  the  witnesses  seems  to  have  made  it  his 
business  to  seek  for  admissions  from  appellee.  One  of  them 
first  says  that  appellee  told  him  he  did  not  know  that  he  was- 
hurt  until  the  next  evening,  whilst  on  his  cross  examination 
he  says  appellee  said  he  was  not  aware  that  he  was  seriously 
hurt  until  that  time.  This  is  slender  ground  upon  which  to 
claim  a  contradiction. 

Another  witness  states  that  appellee,  at  the  time  the  acci- 
dent occurred,  stated  that  he  fell  on  the  palm  of  his  hand,  and 
the  two  physicians  say  they  so  understood  him  when  he  called 
on  them  for  advice.  Even  admit  this  to  be  true,  still  it  does 
not  follow  that  he  willfully  swore  falsely.  The  fall  only  occu- 
pied an  instant  of  time,  and  being  unexpected,  he  would  not 
remember  all  of  the  particulars  with  clearness  and  perfect 
distinctness,  and  may,  on  reflection,  have  concluded  that  it  oc- 
curred differently.  But  we  are  not  prepared  to  hold  such  a 
fact  so  material  that  it  should  destroy  his  entire  testimony, 
when  we  have  concurrent  evidence  that  he  fell,  in  all  other 
particulars,  as  he  states,  and  that  he  was  then  injured.  His 
evidence  as  to  all  material  points  was  sustained  by  corrobor- 
ating evidence,  and  the  jury  acted  under  the  instructions. 

It  was  urged  that  the  injury  resulted  from  bad  treatment 
and  malpractice  in  managing  the  injury.  The  physicians  dis- 
agree as  to  whether  the  injury  was  the  natural  result  of  the 
fall.  The  appellee's  medical  witnesses  seem  to  have  testified 
as  fairly  and  intelligently  as  those  introduced  by  the  city,  and 
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we  can  not  hold  that  the  jury  were  required  to  disregard  the 
evidence  of  appellee's  witnesses  rather  than  that  of  appellant's. 
The  ihjurv  was  received,  and  the  jury  had  before  them  evi- 
dence of  the  condition  of  appellee's  hand,  which  was  shown 
to  have  been  paralyzed  and  useless,  and  the  presumption  would 
be  that  it  was  the  result  of  the  fall,  if  not  shown  to  have  been 
produced  by  some  other  cause,  and  we  are  nnable  to  say  that 
such  other  cause  has  been  shown. 

It  is  lastly  urged  that  the  damages  are  excessive.  Whilst 
they  are  perhaps  high,  still  they  are  not  so  excessive  as  to  re- 
quire a  reversal.  When  wfe  consider  that  appellee's  hand  is 
paralyzed  and  can  not  be  used,  and  when  all  of  the  evidence 
fails  to  show  that  it  is  probable  that  it  will  be  restored,  we  can 
not  say  that  $3000  is  grossly  excessive.  To  be  deprived  of 
the  use  of  a  hand  permanently  is  a  great  and  grevious  loss  to 
any  one,  and  it  becomes  more  so  to  a  person  who  is  dependent 
npon  his  labor  for  the  support  of  himself  and  a  family.  The 
mere  fact  that  we  might  not  have  found  so  large  a  sum  had  we 
been  jurors,  is  not  ground  for  undertaking  to  control  the 
action  of  a  jury  in  assessing  damages,  and  we  can  not  say  the 
finding   is  grossly  excessive ;  and  the  judgment  of  the  court 

below  is  affirmed. 

Judgment  affirmed. 

Mr.  Chief  Justice  Lawrence  took  no  part  in  the  decision 
of  this  case. 
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Daniel  F.  Buckley 

V. 

John  Boutellier. 

1.  Mechanics'  lien — description  of  tlie  premises.  In  a  suit  in  cliancery 
in  est.ablisli  and  enforce  a  mechanics'  lien,  it  was  objected  that  the  descrip- 
tion of  the  premises  was  so  indefinite  and  uncertain  as  to  be  no  guide  1?o 
the  sheriff  in  advertising  and  selling  them.  In  tlie  record  the  premises 
are  described  as  "building  No.  181,  South  Leavitt  street,  in  the  city  of 
Chicago,  and  further  described  as  lot  8  and  19  in  block  No.  1  of  Banks' 
subdivision  of  lot  9  in  block  11  of  Rockwell's  addition  to  Chicago."  This 
description  was  held  sufficient. 

3.  And  the  objection  that  the  congressional  subdivisions  of  the  land 
were  not  given  in  the  description,  was  regarded  as  frivolous. 

3.  Amendment  of  pleadings.  After  the  cause  was  submitted  to  the 
jury,  it  being  discovered  that  the  replication  which  had  been  filed  trans- 
posed the  parties,  the  court  permitted  a  formal  and  proper  replication  to 
be  filed :     Held,  that  such  action  of  the  court  was  not  error. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 

Mr.  John  L.  Doran,  for  the  appellant. 

Mr.  D.  L.  Carmichael,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery  to  establish  and  enforce  a  me- 
chanic's lien,  and  an  appeal  taken,  and  the  case  presented  on 
an  abstract  so  barren  and  imperfect  as  to  justify  the  court  in 
dismissing  the  appeal.  Nor  does  the  brief  filed  by  the  appel- 
lee aid  us  very  much  in  our  examination  of  the  case. 

The  point  made  by  appellant  is,  that  the  description  of 
the  premises  is  so  indefinite  and  uncertain  as  to  be  no  guide 
to  the  sheriff  in  advertising  and  selling  them. 

The  description  is  not  set  out  in  the  abstract,  nor  in  appel- 
lant's or  appellee's  brief,  and  we  are  referred  to  the  record  for 
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it.  In  the  record  the  premises  are  described  as  ''building  No. 
181  South  Leavitt  street,  in  the  city  of  Chicago,  and  further 
described  as  lot  8  and  19  in  block  No.  1  of  Banks'  subdivision 
of  lot  9  in  block  11  of  Rockwell's  addition  to  Chicago."  The 
objection  that  the  congressional  subdivisions  of  the  land  are 
not  given,  is  frivolous. 

Another  objection  is,  that  the  court  permitted  a  formal  and 
proper  replication  to  be  filed  after  the  cause  was  submitted  to 
the  jury,  it  being  discovered  that  the  replication  which  had 
been  put  in  transposed  the  parties.  This  was  proper,  under 
the  decision  of  this  court  in  Jameson  v.  Conway,  5  Gilm.  227. 

There  is  no  error  in  the  record,  and  the  decree  is  affirmed. 

Decree  affirmed. 


James  Hoag- 

V. 

Martin  Switzer  et  al. 

1.  Constitution  op  1848 — road  damages.  Under  the  constitution  of 
1848,  and  the  statutes  in  force  in  March,  1870,  a  party  is  not  entitled  to 
damages  by  reason  of  the  construction  of  a  highway  adjoining  and  abut- 
ting against  his  lands  where  no  part  thereof  has  been  taken  for  the  use  of 
the  road. 

2.  Road  damages — power  of  commissioners.  At  that  date  the  commis- 
sioners of  highways  had  no  power  to  consider,  assess  or  award  consequen- 
tial or  remote  damages  to  a  party  by  reason  of  the  construction  of  a  high- 
way where  no  part  of  his  lands  had  been  taken  for  that  purpose.  The  road 
law  of  1861,  sections  55,  56  and  68,  does  not  conflict  with  this  view,  but 
sustains  it. 

3.  Division  fences — their  removal.  The  proprietors  of  adjoining  lands 
are  not  under  any  legal  obligation  to  perpetually  maintain  division  fences 
with  each  other.  It  is  a  matter  of  convenience  between  the  parties,  which 
eitlier  party  may,  at  his  pleasure,  terminate  by  giving  the  statutory  notice. 
And  when  the  same  thing,  and  nothing  more,  is  done,  under  the  direction 
of  the  town  officers,  no  damages  can  occur 
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Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
SiLVANUS  Wilcox,  Judge,  presiding. 

Messrs.  Botsfoed  &  Barry,  for  the  appellant. 

Messrs.  Mayborne  &  Brown,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

In  March,  1870,  the  commissioners  of  the  town  of  St. 
Charles,  upon  petition  presented,  proceeded  to,  and  did,  lay 
out  and  establish  a  public  highway,  not  on  the  lands  of  appel- 
lant, but  adjoining  thereto,  the  south  line  of  his  land  consti- 
tuting the  north  line  of  the  road  where  the  same  passes  his 
premises.  The  commissioners  assessed  the  damages  which 
the  owners  would  sustain  by  reason  of  the  construction  of  the 
road  over  their  respective  lands,  but  declined  to  assess  any 
damages  to  the  appellant,  on  the  ground  that  no  land  belong- 
ing to  him  had  been  taken  for  the  use  of  the  road. 

Notice  having  been  served  on  the  several  parties  through 
whose  lands  the  road  passes,  to  remove  their  fences  and  open 
the  road  to  the  use  of  the  public,  the  appellant  filed  his  bill 
for  an  injunction  to  restrain  the  town  officers  from  causing 
the  highway  to  be  opened,  and  also  to  restrain  the  proprietors 
of  the  adjoining  lands  from  removing  their  division  fences 
built  in  connection  with  the  fences  on  his  premises. 

The  principal  allegations  in  the  bill  upon  which  the  appel- 
lant expects  relief  in  a  court  of  equity  are,  that  the  highway 
as  now  laid  out  abuts  on  the  south  line  of  his  premises  for  a 
very  considerable  distance ;  that  there  is  a  division  fence  up- 
on the  line  for  the  entire  distance,  one-half  of  which,  only,  he 
had  hitherto  been  required  to  maintain,  the  other  half  having 
been  maintained  by  the  owners  of  the  adjoining  lands;  that 
if  the  road  shall  be  established  he  will  be  compelled  to  main- 
tain and  keep  in  repair  the  entire  line  offence,  and  to  rebuild 
or  purchase  of  the  adjoining  proprietors  one-half  of  the  same, 
besides  having  the  whole  south  line  of  his  farm  exposed  to  the 
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encroachments  of  stock  and  travel  on  the  highway,  and  that 
he  had  never  petitioned  for,  or  consented  to,  the  laying  out 
of  such  road,  nor  received  any  damages,  and  that  the  commis- 
sioners had  refused  to  consider  whether  he  had  sustained  any 
damages. 

Upon  filing  the  answer  of  the  appellees,  supported  by  affi- 
davits, the  court  dissolved  the  injunction  which  had  previously 
been  temporarily  awarded,  and  dismissed  the  bill,  and  that 
decision  is  now  assigned  for  error. 

The  only  question  arising  on  the  record  material  to  be  con- 
sidered is,  whether  the  appellant  is  entitled  to  damages  by 
reason  of  the  construction  of  a  highway  adjoining  and  abut- 
ting against  his  lands  where  no  part  has  been  taken  for  the 
use  of  the  road. 

The  proceedings  in  regard  to  laying  out  the  road  were  had 
prior  to  the  adoption  of  the  present  constitution,  and  are  not 
affected  by  any  construction  that  may  be  given  to  the  13th 
section  of  the  2d  article,  entitled  "Bill  of  Rights."  The  ques- 
tion must  be  determined  by  the  construction  that  shall  be 
given  to  the  statutes  in  force  at  the  time  the  proceedings  were 
had. 

We  have  carefully  examined  the  statutes  in  force  at  that 
date,  and  can  find  in  them  no  provision  for  awarding*  conse- 
quential or  remote  damages  to  a  party  by  reason  of  the  con- 
struction of  a  highway  where  no  part  of  his  lands  has  beea 
taken  for  that  purpose.  The  question  is  not  whether  a  person 
ought  to  be  redressed  where  his  premises  may  have  been  in- 
jured by  reason  of  taking  of  the  adjoining  private  property 
for  public  uses,  but  whether  the  legislature  has  provided  an;, 
remedy  other  than  the  common  law  remedies  of  which  such 
party  may  at  any  time  avail. 

It  is  insisted  that  the  damages  required  to  be  assessed  un- 
der the  56th  section  of  the  act  of  1861,  are  not  confined  to 
damages  to  the  owners  of  lands  actually  taken  for  the  use  of 
the  road,  but  may  extend   to  a  party  who  may  feel  himself 
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aggrieved  by  the  construction  of  a  highway  adjoining  and  abut- 
ting against  his  premises. 

The  true  meaning  of  that  section  must  be  ascertained  from 
the  context.  By  reference  to  the  55th  section  of  the  road  law, 
it  will  be  seen  that,  "whenever  the  commissioners  of  high- 
ways shall,  determine  to  lay  out  any  new  road  or  alter  any  old 
one,  they  shall  cause  a  survey  to  be  made  by  a  competent  sur- 
veyor, who  shall  make  report  to  them  of  such  survey,  accom- 
panied with  a  plat  particularly  describing  the  route  by  metes 
and  bounds,  courses  and  distances,  and  also  the  land  over 
which  the  road  passes."  It  is  in  regard  to  lands  over  which 
the  road  passes,  where  the  commissioners  can  not  agree  with 
the  owners,  that  they  are  required,  under  the  56th  section,  to 
assess  damages,  and  not  to  the  owners  of  lands  who  may  deem 
themselves  aggrieved  by  the  construction  of  a  highway,  whose 
lands  are  not  actually  taken  .for  that  purpose.  There  is  no 
provision  in  regard  to  assessing  damages  to  parties  who  may 
feel  themselves  injured,  or  who  may  have  actually  suffered 
consequential  damages  by  reason  of  the  public  appropriating 
the  adjoining  private  property  to  the  uses  of  a  public  highway 
where  no  part  of  their  land  is  taken,  and  in  the  absence  of 
such  a  provision  the  commissioners  are  not  authorized  to  as- 
sess. The  duties  and  powers  of  commissioners  of  highways 
are  defined  by  law,  and  they  can  exercise  no  other  than  such 
as  are  conferred  by  statute.  Whether  the  law  affords  a  party, 
who  may  be  actually  injured  by  the  construction  of  a  highway 
abutting  against  his  lands,  any  remedy,  it  is  not  now  necessary 
for  us  to  express  an  opinion.  Our  investigation  is,  and  must 
be,  confined  to  the  inquiry  whether  the  commissioners  of  high- 
ways, under  the  statute,  are  authorized  to  award  damages  in 
such  cases. 

We  do  not  think  that  the  view  suggested  by  the  counsel  for 
the  appellant  is  at  all  aided  by  a  reference  to  the  68th  section 
of  the  act  of  1861.  That  section  only  provides  who  may,  and 
in  what  manner  appeals  may  be  taken  from  assessments  made 
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under  the  preceding  section,  and  it  does  not,  and  was  not  in- 
tended, to  confer  any  new  powers  on  the  commissioners  of 
highways. 

It  is  conceded  that  no  part  of  the  land  taken  for  the  use  of 
tlie  road  in  controversy  belonged  to  the  appellant,  and  if  he 
is  damao-ed  at  all  it  would  be  bv  the  wrongful  removal  of  the 
division  fences.  The  suggestion  that  the  commissioners  of 
highways  may  have  acted  with  improper  motives  in  making 
the  location  of  the  road,  can  not  be  considered  in  a  proceed- 
ing of  this  kind. 

We  are  unable  to  comprehend  in  what  manner  the  appel- 
lant would  be  injured  by  the  construction  of  the  road.  The 
proprietors  of  the  adjoining  lands  were  not,  and  are  not,  un- 
der any  legal  obligations  to  perpetually  maintain  division 
fences  with  the  appellant.  They  could  at  any  time,  by  com- 
plying with  the  provisions  of  the  statute  in  that  regard,  re- 
move their  respective  fences.  It  is  a  matter  of  convenience 
between  the  parties  which  either  party  may,  at  his  pleasure, 
terminate,  by  giving  the  proper  notice.  Even  under  the  no- 
tice sriven  bv  the  commissioners  of  highways  to  the  owners  of 
the  inclosed  lands  through  which  the  road  passes  to  open  it, 
thev  could  not  remove  their  division  fences  without  having 
first  given  the  appellant  the  statutory  notice  of  their  intention 
so  to  do.  No  one  will  doubt  that  it  would  have  been  lawful 
for  the  owners  of  the  adjoining  lands  to  have  given  the  notice 
required  by  the  statute,  at  the  proper  time,  of  their  intention 
to  remove  their  part  of  the  division  fences,  and,  of  their  own 
motion,  to  dedicate  a  highway  abutting  against  the  lands  of 
the  appellant  to  the  use  of  the  public.  In  such  a  case,  it 
would  hardly  be  insisted  he  would  be  entitled  to  damages.  It 
is  not  perceived  how  he  is  any  more  injured  because  they  do 
the  same  thing,  and  nothing  more,  under  the  directions  of  the 
town  officers. 

Under  the  construction  that  we  have  given  to  the  statute, 
the  appellant  was  not  entitled  to  have  the  question  of  dama- 
ges considered  by  the  commissioners  of  highways  at  the  time 
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they  laid  out  the  road,  nor  was  it  necessary  that  any  assess- 
ment should  be  made  of  the  damages  he  may  have  sustained 
before  the  road  could  be  legally  opened.  They  had  no  lawful 
authority,  under  the  statute,  to  make  any  assessment  in  the 
premises,  and  rightfully  declined  to  do  so. 

The  views  that  we  have  expressed  render  it  unnecessary  to 
discuss  the  other  points  made  in  the  argument. 

The   injunction  was   properly  dissolved   and    the    bill   dis- 
missed, and  the  decree  is  affirmed. 

Decree  affirmed. 


Solomon  F.  Flint 
William  Lewis. 

1.  Trust  abvseb— jurisdiction  in  equity.  Where  there  is  a  conspiracy 
by  the  holder  of  a  note  secured  by  trust  deed,  to  take  advantage  of  the 
maker  of  the  deed,  aud,  by  an  abuse  of  the  trust,  wrougfully  to  deprive 
him  of  his  equity  of  redemption,  the  right  of  the  latter  to  relief  rests  upon 
the  clear  aud  solid  ground  of  equitable  jurisdiction  over  trusts,  for  the  con- 
trol of  all  fraudulent  abuses  of  them,  unless  barred  by  the  paramount 
claims  of  a  bona  ficle  purchaser  for  valuable  consideration,  and  without  no- 
tice. 

2.  Notice  to  puuchaser — what  constitutes.  Where  a  person  'is,  and 
for  thirty  years  has  been,  in  the  open  and  visible  possession  of  a  tract 
of  land  as  his  farm  and  residence,  that  possession  is  notice  to  all  the  world 
that  he  has  some  interest  in  the  land ;  and  whoever  buys  it  while  that  pos- 
session continues,  takes  it  subject  to  that  interest,  whatever  it  may  be. 

8.  Sasie — deed  as  notice.  And  in  such  a  case,  where  one  half  the  land 
lay  within  four  miles  of  a  thriving  aud  populous  citj^  and  the  other  half 
much  nearer,  and  was  sold  under  a  trust  deed  at  the  rate  of  $100  for  each 
forty  acres,  which  facts  were  recited  in  the  deed  made  by  the  trustee,  a 
second  purchaser  who  buys  the  land  a  few  days  later,  taking  a  quit-claim 
deed  in  which  the  expressed  consideration  is  $1000,  is  chargeable  with  no- 
tice of  all  the  facts  recited  in  or  shown  by  the  deed  from  the  trustee. 
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4.  Same — inadequacy  of  price.  And  in  such  a  case,  where  the  last  pur- 
chaser claims  to  have  bought  in  good  f;iith  without  notice,  and  j^et  lived  at 
the  time  within  four  miles  of  the  land,  which  was  then  worth  $50  an  acre, 
his  claim  must  be  denied,  since  it  is  wholly  unnatural  to  suppose  that  he 
made  the  purchase  without  knowing  where  the  farm  was  situated,  its  geu- 
eriil  character  and  value;  and  tlie  fact  that  a  farm  worth  $4000  had  been 
lately  sacrificed  for  $200,  would  suggest  to  any  mau  of  ordinary  judgment 
that  there  was  some  mistake,  or  some  overreaching,  in  the  transaction  suf- 
ficient to  put  him  upon  inquiry,  and  liis  failure  to  make  such  an  inquiry  is 
equivalent  to  notice. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hod. 
Arthur  K.  Smith,  Judge,  presiding. 

Messrs^  Williams,  Clark  &  Calkins,  and  Messrs.  Frost 
&  TuNNiCLiFF,  for  the  appellant. 

Messrs.  Craig  &  Harvey,  and  Mr.  S.  C.  Lanphere,  for 
the  appellee. 

Mr.  eTusTiCE  McAllister  delivered  the  opinion  of  the 
Court : 

On  the  23d  day  of  May,  1863,  the  appellee,  William  Lewis, 
being  indebted  to  a  firm  doing  business  in  the  city  of  Gales- 
burg,  in  this  State,  under  the  name  of  C.  S.  Colton  &  Sons,  in 
the  sum  of  $874.08,  executed  to  said  firm  his  four  promissory 
notes  of  that  date,  for  the  sum  of  §218.52  each,  and  payable 
respectively  in  one,  two,  three  and  four  years  from  date,  with 
interest  at  the  rate  of  ten  per  cent  per  annum,  payable  annu- 
ally. .  As  security  for  the  payment  of  these  notes,  he,  at  the 
same  time,  executed  a  trust  deed,  for  the  benefit  of  the  payees, 
to  one  Milo  D.  Cooke,  as  trustee,  the  deed  covering  two  fortv- 
acre  tracts  of  land  situate  in  Knox  county,  near  said  city,  and 
properly  described  in  the  deed,  which  declared  the  trust  and 
contained  the  power  that,  in  case  of  default  in  the  payment  of 
the  notes,  either,  or  any  part  of  them,  then,  on  the  application 
of  any  legal  holder,  it  should  be  lawful  for  said  trustee  to  sell 
and  dispose  of  said  premises  and  all  right,  benefit  and  equity 
of  redemption  of  the  grantor  therein,  at  public  auction,  at  the 
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south  door  of  the  court  house  of  said  county^  for  the  highest 
and  best  2^rice  the  same  tvill  bring  in  cash,  ten  days  public  notice 
having  been  previously  given  of  the  time  of  such  sale,  by  ad- 
vertisement in  one  of  the  newspapers  at  that  time  published 
in  said  county.  It  also  authorizes  the  trustee  to  execute  a  deed 
to  the  purchaser. 

Under  this  power,  the  trustee  sold  the  land  conveyed.  It 
was  purchased  by  one  Stoddard,  for  $100  for  each  forty-acre 
tract,  to  whom  the  trustee  executed  a  deed,  and  Stoddard  quit- 
claimed to  Flint. 

Lewis  filed  his  bill  in  the  Knox  county  circuit  court,  alleging 
a  fraudulent  collusion  between  Stoddard  and  one  of  the  Col- 
tons,  to  cheat  him  out  of  said  lands,  and  breach  of  duty  on 
the  part  of  the  tru^ee,  and  asked  to  have  the  sale  and  deeds 
thereunder  set  aside,  and  to  be  allowed  to  redeem,  alleging 
that  Flint  purchased  Avith  notice,  etc. 

Flint,  Stoddard,  the  Coltons,  and  Cooke,  the  trustee,  were 
made  parties  defendant,  and  filed  their  answers,  to  which. rep- 
lication was  filed. 

The  cause  was  heard  upon  pleadings,  proofs  and  exhibits, 
and  a  decree  was  rendered  in  favor  of  Lewis,  setting  aside  the 
sale  and  deeds.  The  defendants  appealed  from  that  decree,  to 
this  court. 

It  appears  that  Lewis  paid  the  first  three  notes,  and  all  in- 
terest, not  precisely  when  due,  but  in  a  manner  satisfactory  to 
the  payees.  When  the  last  note  came  due,  in  May,  1867,  it 
seems  that  Colton  did  not  want  the  principal.  The  interest 
was  paid,  and  by  mutual  consent  the  principal  was  to  remain 
unpaid  another  year.  About  the  time  it  would  be  due  by  that 
understanding,  Lewis  called  on  C.  S.  Colton  and  inquired  of 
him  if  he  wanted  his  money.  The  latter  proposed  to  him  to 
pay  the  interest  and  $18.52,  so  as  to  reduce  the  principal  to 
just  $200,  and  let  that  remain  another  year. 

William  Lewis  was  far  advanced  in  life,  and  was  blind. 
Relying  probably  on  the  previous  dealings  between  him  and 
C.  S.  Colton,  with  whom  he  had  all  the  dealings,  so  far,  when 
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May,  1869,  came  around,  he  did  not  go  to  see  Colton  until  the 
29th  day,  some  three  days  after  the  balance  was  due,  by  their 
verbal  understanding.  He  then  asked  C.  S.  Colton  if  he 
wanted  his  money.  The  latter  replied  that  he  needed  the 
money.  Lewis  then  said,  as  he  testifies  :  ''Give  me  the  mort- 
gage, and  I  will  go  to  Stoddard  and  get  the  money."  Colton 
then  said:  ''Don't  do  it;  don't  you  let  this  mortgage  go  into 
any  stranger's  hands;  it  is  safe  in  our  hands,  and  we  can  do 
very  well  without  the  money  for  another  year."  This,  Wil- 
liam Lewis  testified,  was  the  first  time  he  had  ever  said  he 
wanted  the  money,  and  witness  supposing,  in  his  blindness, 
that  Colto^i  was  still  present,  replied:  "I  will  have  it  in  a 
few  days."  But  before  this  remark  was  uttered,  Colton  had 
gone. 

It  is  true  that  C.  S.  Colton,  though  rather  evasively,  denies 
having  such  conversation,  at  the  time  alleged,  and  his  son, 
John  B.  Colton,  who  himself  claims  to  have  been  present,  de- 
nies it  in  toto.  But  the  complainant,  testifying  to  an  affirma- 
tive fact,  is  corroborated  by  his  son,  who  was  with  him,  and 
there  is  an  inherent  probability  in  his  favor  arising  from  other 
circumstances. 

John  B.  Colton  testifies  "  that  Wm.  Lewis  wanted  to  pay 
him  money  oh  the  notes  before  they  M^ere  due,  and  witness  told 
him  he  would  rather  have  the  trust  deed  than  the  money. 
Afterwards,  Lewis  wanted  witness  to  take  the  money  to  ac- 
commodate him.  It  was  a  portion  of  what  was  due  on  the 
trust  deed,  but  not  all." 

So  it  was  true,  in  fact,  that  they  could  get  along  another 
year  very  well  Mathout  the  money,  and,  indeed,  it  is  very  ap- 
parent, from  the  evidence,  that  until  C.  S.  Colton  parted  with 
control  over  the  note,  and  it  was  supposed  that  an  opportunity 
had  been  presented  to  John  B.  Colton  and  Stoddard  to  over- 
reach old  Mr.  Lewis,  and  wrongfully  deprive  him  of  his  farm 
by  means  of  the  trust  deed,  the  holders  of  the  note  were  very 
willing  to  let  the  balance  lie  and  take  their  interest,  which  had 
been  promptly  paid.     Besides,  old  Mr.  Lewis,  before  he  gave 
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the  deed,  and  ever  afterwards,  was  extremely  anxious  lest 
some  advantage  would  be  taken  of  him,  and  he  lose  his  farm. 
The  Coltons,  including  John  B.,  were  perfectly  aware  of  this 
and  had  given  him  strong  assurances  that  no  such  advantage 
would  be  taken  of  him.  Acting  under  this  fear,  which  was 
perhaps  stimulated  somewhat  by  the  abrupt  manner  in  which 
C.  S.  Colton  had  left  him  while  talking  about  the  balance,  he 
proceeded  at  once  to  raise  the  money  with  'svhich  to  pay  it. 
He  succeeded;  and  on  the  10th  of  June,  1869,  sent  his  son, 
Hiram,  with  it,  to  make  the  payment;  but,  strange  to  say, 
neither  of  these  Coltons  could  be  found,  aud  he  went  back 
with  the  object  unaccomplished.  On  the  20th  of  the  same 
month,  Hiram  was  sent  again,  and  although  using  every  rea- 
sonable degree  of  diligence,  neither  of  them  could  be  found. 
Then,  on  the  28th  of  the  same  month,  a  neighbor  took  the 
money,  Hiram  accompanying  him,  and  they  both  went  in 
search  of  some  of  the  Coltons,  for  the  purpose  of  paying  this 
balance,  but  neither  could  be  found,  and  the  messengers  were 
told  that  they  had  all  gone  East,  which  appears  to  have  been 
untrue. 

In  the  course  of  these  efforts,  Stoddard  was  made  aware  of 
Lewis'  purpose  to  pay  the  balance. 

But  what  were  the  Coltons  doing,  meanwhile  ? 
After  the  conversation  on  the  29th  of  May,  when  C.  S.  Col- 
ton left  so  suddenly,  C.  S.  and  his  other  son  transferred  their 
interest  in  the  note  to  John  B.  Colton.  C.  S.  Colton  at  that 
time  well  knew  that  old  Mr.  Lewis  had  not  come  prepared  to 
pay  the  balance,  on  account  of  the  manner  of  their  former 
dealings,  and  their  expressed  desire  to  let  it  lie  and  draw  their 
interest;  and  they  well  knew,  from  his  previously  expressed 
anxiety  in  respect  to  the  matter,  that  they  could  have  the 
money  in  a  very  few  days,  by  saying  that  they  wanted  it.  But 
C.  S.  Colton,  after  giving  an  assurance  which  would  have  the 
tendency  to  allay  the  old  man's  fears,  withdrew  suddenly  from 
the  conference  before  hearing  Lewis'  reply,  and  it  is  highly 
probable,  from  the  fact  that  they  could  not  be  found  when  the 
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messenger  was  in  search  of  them  to  make  the  payments,  and 
from  the  fact  that  Stoddard,  who  was  acting  in  concert  with 
them,  knew  of  it,  that  they  were  all  aware  that  old  Mr.  Lewis 
was  ready  and  anxious  to  pay  oiF  the  lien  upon  his  home, 
where  he  had  lived  for  upwards  of  thirty  years  and  raised  his 
family.  But  while  Lefwis  was  prepared  and  making  earnest 
endeavors  to  pay  the  §200,  which  was  all  that  remained  un- 
paid, and  his  agents  seeking  the  payees,  to  make  the  payment — 
while  all  the  parties  lived  in  Galesburg,  except  old  Mr.  Lewis, 
and  he  lived  only  four  miles  out — while  there  were  three  news- 
papers published  in  Galesburg — John  B.  Colton  went  to  Knox- 
ville,  nine  miles  from  Galesburg,  five  miles  further  away  from 
Lewis  than  Galesburg,  where  he  and  his  family  did  their  trad- 
ing and  business,  and  on  the  15th  of  June^  1869,  prepared  and 
caused  to  be  published  in  a  Knoxville  paper,  a  notice  of  trus- 
tee's sale  of  the  eighty  acres  covered  by  the  trust  deed,  on  the 
28th  of  that  month.  The  notice  recited  the  trust  deed,  the 
notes,  bearing  date  on  the  23d  of  May,  1863,  and  stated  that 
the  note  for  $218.52,  bearing  that  date,  and  due  in  four  years 
from  date,  had  been  assigned  to  John  B.  Colton ;  that  it  was 
due  and  all  unpaid;  which  John  B.  Colton  knew  at  the  time 
was  false,  for  he  knew  that  the  interest  had  been  paid,  and  the 
principal  reduced  to  $200. 

One  tract  of  this  land  lies  only  half  a  mile  from  the  city 
limits  of  Galesburg,  and  the  other  somewhat -farther.  Lewis 
was  old  and  blind.  There  was  no  agreement  in  the  deed  ex- 
pressly waiving  personal  notice,  nor  any  expressly  requiring 
it.  If  the  payment  of  the  amount  due  was  what  was  wanted, 
they  knew  that  personal  notice  to  him  of  the  sale  would  bring 
it.  If,  on  the  other  hand,  the  notice  had  been  published  in  a 
Galesburg  paper,  then  it  is  more  than  likely  some  of  the  neigh- 
bors and  friends  of  the  old  man  or  his  son  would  have  seen  it, 
and  the  sale  stopped. 

Tliis  was  evidently  not  a  desirable  result,  on  the  part  of  the 
managers  of  the  scheme. 
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Suffice  it  to  say,  that  Lewis  got  no  notice,  and  the  very  day 
his  agents  were  seeking  after  the  Coltons  to  pay  the  balance, 
the  trustee  sold  the  farm  of  eighty  acres  to  Stoddard,  he  bid- 
ding the  sum  of  $100  for  each  forty-acre  tract,  and  under  the 
power,  the  trustee  executed  to  him  a  deed. 

This  land  was  proven  to  have  been  worth  $50  per  ace, 
making  an  aggregate  of  $4000. 

But  it  turns  out,  according  to  the  evidence,  that  John  B. 
Colton  and  Stoddard  had  been  acting  in  concert  in  the  matter 
of  the  sale;  that  the  former,  not  caring,  under  the  circum- 
stances, to  take  the  fruits  of  his  scheme  to  defraud  this  old 
blind  man  out  of  his  farm  directly  into  his  own  hands,  had, 
between  the  time  of  advertising  and  the  sale,  made  a  transfer 
of  his  interest  in  the  note  to  Stoddard,  and  the  latter  seems  to 
have  been  troubled  with  a  like  uneasiness,  and  becomes  sud- 
denly seized  with  a  desire  to  become  rid  of  the  title  he  had 
acquired.  He  concludes  that  he  would  like  to  be  the  proprie- 
tor of  some  real  estate,  as  he  says,  in  the  city.  Flint  had 
some  lots  which  he  had  been  using  for  a  cow  pasture,  which 
he  traded  with  Stoddard  for  the  Lewis  farm;  and  on  the  13th 
of  Jul}',  1869,  Stoddard  and  wife  executed  to  Flint  a  quit-, 
claim  deed  of  it.     The  consideration  expressed  was  $1000. 

We  shall  not  stop  to  criticise  the  action  of  the  trustee  in 
permitting  or  making  the  sale  under  the  circumstances.  The 
right  to  relief  rests  upon  the  clear  and  solid  ground  of  equit- 
able jurisdiction  over  trusts,  and  to  control  all  fraudulent 
abuses  of  them,  unless  barred  by  the  paramount  claims  of  a 
bona  fide  purchaser  for  valuable  consideration,  and  without 
notice. 

This  sale  was  made  under  the  power  contained  in  the  trust 
deed,  in  pursuance  of  a  most  clearly  definable  conspiracy  be- 
tween John  B.  Colton  and  Stoddard,  to  take  undue  advantage 
of  Lewis,  and,  by  an  abuse  of  the  trust,  to  wrongfully  deprive 
him  of  his  equity  of  redemption.  It  is  one  of  those  inequit 
able  proceedings  which  a  court  of  equity  will  readily  undo, 
20— 6  1st  III. 
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unless  prevented  by  the  position  occupied  by  Flinty  which 
it  is  insisted  is  that  of  a  bona  fide  purchaser  without  notice. 

Unless  the  conveyance  to  Flint  was  a  mere  pretense  to  cre- 
ate the  color  of  a  bona  fide  purchase,  it  is  wholly  unnatural 
that  he  made  the  exchange  without  first  knowing  where  the 
Lewis  farm  was  situated,  its  general  character  and  value. 

The  deed  from  the  trustee  to  Stoddard  recited  the  facts,  and 
among  them  the  fact  that  Stoddard  had  become  the  purchaser 
at  the  price  of  §100  for  each  forty-acre  tract. 

Flint  is  chargeable  with  notice  of  whatever  that  deed  re- 
cites. '  Scott  V.  3foore,  3  Scam.  306.  • 

That  forty  acres  of  improved  land  situate  so  near  to  the 
limits  of  the  city  of  Galesburg  should  have  been  sold  for  only 
§100,  and  that  any  old  resident  should  permit  a  cultivated  farm 
of  eighty  acres,  upon  which  he  had  resided  so  long,  to  be  sac- 
rificed for  the  sum  of  §200,  would  be  suggestive  to  any  man 
of  ordinary  judgment  that  there  was  some  mistake,  or  some 
overreaching  in  the  transaction. 

If  Flint  knew  none  of  these  things,  it  must  have  been  be- 
cause the  conveyance  to  him  was  a  sham,  and  he  had  no  real 
interest  in  it.  But  he  is  chargeable  with  notice  of  what  is  re- 
cited in  the  deed  from  the  trustee  to  Stoddard. 

Old  Mr.  Lewis  was  then,  and  had  been  for  more  than  thirty 
years,  in  the  open  and  visible  possession  of  the  land.  That 
possession  was  notice  to  all  the  world  that  he  had  some  inter- 
est in  the  land;  and  whoever  bought  it,  while  that  possession 
continued,  took  it  subject  to  that  interest,  whatever  it  might 
be.  Dyer  \\  Martin  et  al.  -4  Scam.  146  5  Brown  v.  Gafifney,  28 
111.  150;  Riley  v.  QidgJey,  50  111.  304. 

The  facts  of  which  Flint  was  chargeable  with  notice,  and 
the  fact  of  Lewis'  possession,  were  sufficient  to  put  the  former 
upon  inquiry,  and  his  failure  to  make  inquiry  is  equivalent  to 
notice.  If  he  had  gone  to  Lewis,  the  party  in  possession,  and 
inquired  of  him  in  respect  to  his  interest  in  the  lands,  he  would 
have  doubtless  learned  that  it  was  that  of  one  who  held  the 
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equity  of  redemption,  which  had  not  been  cut  off  by  the  pre- 
tended and  fraudulent  sale  under  the  trust  deed. 

It  is  objected  that  the  decree  contains  the  finding  of  a  fact 
not  alleged  in  the  bill,  viz:  that  the  complainant  had  sup- 
posed, until  a  certain  time,  that  the  instrument  he  had  given 
was  only  a  mortgage.  It  is  true  that  there  is  no  such  allega- 
tion in  the  bill,  and  the  recital  is  impi'operly  in  the  decree ; 
but  that  recital  is  not  necessary  to  support  the  decree,  as  there 
are  others  sufficient  for  that  purpose.  In  such  case  we  will 
not  reverse,  for  the  introduction  of  a  single  isolated  recital, 
not  based  upon  a  proper  allegation,  where  there  are  others'suf- 
ficient  to  support  the  decree.  The  facts  found  in  the  decree 
for  its  support  are  not  as  strongly  stated  against  the  defend- 
ant as  the  evidence  warrants;  neither  will  we  reverse  for  that 
reason. 

We  are  of  opinion,  upon  the  whole  case,  that  the  decree  of 

the  court  below  should  be  affirmed. 

Decree  affirmed. 


John  Hammees  et  al. 

V. 

James  H.  Dole  et  al. 

1.  Chattel  uo^tOtKOcS,— foreclosure  in  chancery.  Where  there  are  sev- 
eral successive  liens  and  incumbrances  on  the  same  property,  so  that  a 
foreclosure,  by  sale  in  the  ordinary  way,  could  not  be  made  without  in- 
jury to  the  adverse  claimants,  a  court  of  equity  may  properly  be  called 
upon  to  determine  and  adjust  the  rights  and  equities  of  the  parties. 

2.  Same — void  mortgage.  The  principle  would  remain  the  same  even 
if  the  bill  alleged  all  the  mortgages  and  liens  to  be  void  except  those  of 
the  complainants,  since  that  would  compel  the  court  to  determine  as  to 
the  diiferent  liens.  And  if,  on  the  hearing,  such  an  allegation  should 
prove  true,  it  would  be  inequitable  then  to  dismiss  the  bill,  involve  the 
complainants  in  costs,  and  remit  them  to  thei-r  remedy  at  law. 
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3.  Acknowledgment — officer  interested.  A  chattel  mortgage  acknowl- 
edged before  one  of  the  mortgagees  who  is  a  justice  of  the  peace,  is  void 
as  to  other  mortgage  creditors,  for  it  is  against  the  pohcy  of  tlie  law  that 
any  officer  should  perform  either  a  ministerial  or  a  judicial  act  in  his  own 
behalf  It  would  be  no  answer  to  this  objection  that  such  mortgagee  was 
the  onlj^  justice  in  the  township. 

4.  Same — officer  wanting.  Where  there  is  no  such  officer  as  the  statute 
prescribes  for  taking  the  acknowledgment  of  a  chattel  mortgage,  or  if  ht 
be  incompetent,  the  parties  will  be  remitted  to  their  rights  at  common  law, 
under  which  all  sales  of  personal  property,  unaccompanied  by  possession 
in  the  vendee,  are  absolutely  void.  Our  statute  has  only  changed  this  rule 
so  as  to  permit  the  mortgagor  to  retain  possession  where  the  mortgage, 
.properly  acknowledged  and  recorded,  provides  for  it. 

Appeal  from  the  Circuit  Court  of  Woodford  county;  the 
Hon.  S.  L.  Richmond,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  in  May,  1869,  by  James 
H.  Dole  and  others,  alleging  the  following  facts :  On  the  2d 
day  of  July,  1868,  one  Joel  Wheeler,  since  deceased,  being 
then  indebted  to  Salzman  &  French,  made  certain  notes  there- 
for and  executed  a  chattel  mortgage  by  way  of  security.  This 
mortgage  was  acknowledged  on  the  same  day  before  Henry 
Salzman,  a  justice  of  the  peace  of  the  proper  township,  and 
one  of  the  said  mortgagees.  The-  notes  were  subsequently 
assigned  to  the  appellants  herein. 

Afterwards,  on  the  28th  of  September,  1868,  Wheeler  being 
then  indebted  to  James  H.  Dole  and  others,  executed  a  note  to 
them  for  the  amount  and  secured  it  by  another  mortgage  on 
the  same  chattel  property.  Both  mortgages  were  recorded  at 
the  same  time,  that  of  Salzman  &  French  being  No.  2189,  and 
the  other,  No.  2190. 

One  of  the  Salzman  &  French  notes  became  due  April  1st, 
1869,  and  the  other  on  the  2d  day  of  July  following.  The 
Dole  note  and  mortgage  were  not  due  until  September  28th, 
1869.  On  the  8th  of  May,  1869,  appellants  took  possession 
of  the  mortgaged  property  and  advertised  it  for  sale  under 
their  mortgage.  This  bill  was  filed  to  enjoin  that  sale,  alleg- 
ing the  Salzman  &  French  mortgage  to  be  void,  and  praying 
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that  appellees  might  be  given  a  prior  and  first  lien  on  the 
property,  and  on  the  final  hearing  such  a  decree  was  entered. 
The  appeal  was  brought  to  reverse  that  decree. 

Messrs.  Harper  &  Cassell,  and  Mr.  S.  D.  Puterbaugh, 
for  the  appellants. 

Messrs.  Bangs  &  Shaw,  fior  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

Appellants  insist  upon  a  reversal  of  the  decree  for  two  rea- 
sons :  } 

First — A  court  of  equity  will  not  entertain  a  bill  when  it 
shows  full  and  adequate  remedy  at  law. 

Second — A  court  of  equity  will  not  sustain  a  bill  to  fore- 
close a  chattel  mortgage  unless  there  are  existing  equities  to 
be  determined,  liens  and  incumbrances  to  be  adjusted,  and 
proceeds  to  be  distributed. 

The  property  in  controversy  is  of  the  value  of  over  $1000j, 
and  the  bill  alleges  that  appellants  have  a  mortgage  upon  the 
property.  There  are,  then,  successive  liens  and  incumbrances, 
and  if  all  are  valid,  there  would  be  a  trust  fund  to  be  distrib- 
uted among  the  several  claimants.  The  court  was  called  up- 
on to  determine  and  adjust  the  rights  and  equities  of  the  par- 
ties. A  foreclosure,  by  sale  in  the  ordinary  way,  could  not 
have  been  made  without  injury  to  the  adverse  claimants.  We 
think  the  right  to  maintain  the  bill  is  fully  settled  by  the  case 
of  Dupuy  V.  Gibson,  36  111.  198. 

But  it  is  contended  that,  as  the  bill  denies  the  validity  of 
the  mortgage  of  appellants,  there  can  be  no  investigation  of 
the  matter  in  chancery.  There  is  no  force  in  the  objection. 
The  bill  alleges  the  existence  of  another  mortgage — an  ad- 
verse claim — and  then  charges  that  the  same  is  void.  If  it 
is  not  void;  the  holders  of  it  must  share  in  the  fund  according 
to  the  equities  of  the  parties.  The  allegations  in  the  bill  neces- 
sarily compel  the  court  to  determine  as  to  the  diiferent  liens. 
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If,  upon  the  hearing,  it  should  be  found  that  the  mortgage  of 
appellants  is  void,  it  ^vould  be  folly  and  inequitable  to  dis- 
miss the  bill,  involve  the  complainants  in  costs,  and  remit 
them  to  their  remedy  at  law.  Equity  is  the  law  of  reason 
and  can  not  be  chargeable  with  so  great  an  absurdity. 

The  mortgage  of  appellants  was  void  as  to  appellees.  It 
was  acknowledged  before  one  of  the  mortgagees  who  was  a 
justice  of  the  peace.  This  is  against  the  policy  of  the  law. 
An  officer  should  not  be  permitted  to  perform  either  a  minis- 
terial or  a  judicial  act  in  his  own  behalf.  It  would  be  an 
anomaly  in  our  jurisprudence  to  permit  a  judge  to  render  a 
judgment  ii)  his  own  favor.  It  might  lead  to  grevious  wrong. 
No  officer  should  be  subjected  to  such  temptation.  An  ac- 
knowledgment of  the  execution  of  an  instrument  in  writing, 
when  required  by  law,  should  be  made  before  an  officer  wholly 
disinterested.  This  court  has  decided  that  an  officer  can  not 
execute  process  in  his  own  favor.  SnydacJcer  v.  Brosse,  51  111. 
357.  The  reason  for  this  prohibition  will  apply  with  equal 
force  to  the  taking  of  an  acknowledgment. 

The  fact,  asserted,  that  the  mortgagee  was  the  only  justice 
in  the  township,  is  no  answer  to  the  objection.  At  common 
law  all  sales  of  personal  property,  unaccompanied  by  posses- 
sion in  the  vendee,  are  absolutelv  void.  The  statute  hhs  onlv 
changed  the  common  law  so  as  to  permit  the  mortgagor  to 
retain  possession  where  the  mortgage,  properly  acknowledged 
and  recorded,  provides  for  it.  If  there  was  no  officer  to  take 
the  acknowledgment,  the  parties  would  be  remitted  to  their 
rights  as  at  common  law.  If  the  justice  was  incompetent  to 
act,  the  same  result  follows.     Frank  v.  Miner,  50  111.  444. 

In  this  case  there  is  no  proof  of  fraud  or  bad  faith  on  the 

part  of  appellees.     They  are   bona  fide  mortgagees,   and    are 

entitled  to  the  relief  prayed  for. 

The  decree  is  affirmed. 

Decree  affirmed. 
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Joseph  Vickery 

V. 

William  McClellan  ei  al.* 

1.  Attorney — mithority  to  discliarge  judgment.  Where  desperate  claims 
are  put  into  the  hands  of  an  attorney  for  collection,  with  information  that 
the  defendant  can  not  pa}^  anything  and  that  tlie  plaintiffs  had  offered  to 
take  sixty  cents  on  the  dollar,  and  with  instructions  to  take  the  claims  and 
do  the  best  he  can  with  tliem,  but  giving  him  no  specific  directions,  such 
instructions  fully  authorize  the  attorney,  after  judgment,  and  executiou 
returned  no  property' found,  to  settle  the  claims  and  discharge  the  judg- 
ment upon  the  receipt  of  fifty  cents  on  the  dollar. 

2.  Settlement — ratification  unnecessary.  Altliough  an  attorn cj',  by 
virtue  of  his  general  character  as  such,  has  no  power  to  discharge  his  cli- 
ent's judgment  by  receiving  a  less  amount  or  anvtliing  but  money  in  sat- 
isfaction thereof,  yet,  where  he  has  a  special  authority  so  to  do,  and  does 
it,  no  subsequent  ratification  is  necessary. 

.  3.  Judgment — hoio  discharged.  Where  an  attorney  has  authority  to 
discharge  judgments  for  less  than  the  full  amount,  and  in  doing  so  makes 
an  assignment  thereof  without  recourse,  to  a  third  party,  entering  on  the 
docket  receipts  for  the  amount  paid  as  per  assignment,  instead  of  an  en- 
try of  discharge,  his  clients  can  not  complain,  for  the  acceptance  of  the 
money  by  authority  is  a  satisfaction  of  the  judgments  as  to  them. 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Messrs.  Shaw  &  Crawford,  for  the  appellants. 

Mr.  George  W.  Pleasants,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  appellants  respectively  recovered  judgments  amount- 
ing in  all  to  $2552.16  against  the  appellee,  McClellan,  in  the 
Henry  county  circuit  court  at  the  October  term,  1862,  and 
sued  out  executions  thereon  within  a  year,  which  were  duly 
returned  wholly  unsatisfied. 

*  The  caaes  of  IsaacVickery  v.  McClellan  et  al,  and  Harvey  Vickery  against  the  same, 
are  considered  in  this  opinion. 


312  ViCKERY  V.  McClellan  et  al.  [Sept.  T.y 

Opinion  of  the  Court. 

Some  time  in  the  year  1865,  while  the  lien  of  said  judg- 
ments was  in  full  force,  Jerome  B.  Carpenter,  as  the  attorney 
of  appellants,  for  fifty  per  cent  of  tlie  face  of  the  judgments 
paid  by  one  Morse,  with  the  consent  and  in  the  interest  of  the 
defendant,  executed  to  said  Morse  what  purported  to  be  as- 
signments without  recourse  of  these  judgments,  and  entered 
upon  the  judgment  docket  receipts  for  the  amount  thereof,  as 
per  assignment  to  John  Morse,  and  afterwards  absconded  with 
all  the  money.  McClellan,  in  the  summer  of  1866,  repaid  to 
Morse  the  amount  which  he  had  paid  to  Carpenter,  without 
interest,  but  to  his  full  satisfaction. 

A  few  months  thereafter,  November  10,  1866,  appellants 
filed  their  bills  to  declare  the  liens  of  said  judgments  in  full 
force,  to  cancel  the  said  entries  in  the  judgment  docket  and  to 
obtain  executions. 

The  question  in  the  case  is,  whether  or  not  this  disposition 
of  the  judgments  by  Carpenter  was  authorized  or  ratified  by 
his  clients,  the  appellants. 

An  attorney  at  law,  by  virtue  of  his  general  character  as 
such,  has  no  power  to  discharge  his  client's  judgment  by  re- 
ceiving a  less  amount  or  anything  but  money  in  satisfaction. 
Nolan  V.  Jackson,  16  111.  273 ;  Miller  v.  Edmonston,  8  Blackf. 
292 ;  Wilson  v.  Wadleigh,  36  Maine,  499 ;  Pennison  v.  Patchin, 
5  Yerm.  352. 

Was  there  any  special  authority  in  this  case? 

The  appellants  were  laborers,  residing  at  remote  points  in 
the  Wisconsin  pineries,  one  of  them  spending  a  portion  of  the 
time  in  Maine. 

On  the  19th  day  of  August,  1862,  they  placed  the  notes, 
upon  which  the  judgments  were  obtained,  in  the  hands  of 
Carpenter  for  collection.  Morse  was  present  at  the  time.  He 
testifies  that  they  told  Carpenter  that  McClellan  could  not  pay 
anything  ;  that  they  had  offered  to  take  sixty  cents  on  the  dol- 
lar ;  and  that  they  told  Carpenter  to  take  the  notes  and  do  the 
best  he  could  with  them,  not  giving  him  any  specific  direc- 
tions. 
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The  notes  were  long  past  due. 

The  receipts  Carpenter  gave  for  the  notes  expressed  that 
they  were  to  be  collected  if  possible,  by  him,  and  no  fees  to 
be  charged  if  not  collected  ;  if  collected,  twenty-five  per  cent 
fees  to  be  charged  on  what  was  collected. 

It  is  evident  that  these  were  desperate  claims  against  an 
insolvent  debtor;  that  the  appellants  did  not  expect  collection 
in  full  ;  that  they  regarded  it  as  doubtful  whether  anything 
could  be  collected^  and  were  unwilling  to  risk  anything  in 
efforts  to  that  end. 

In  view  of  the  circumstances,  and  the  statements  of  appel- 
lants to  Carpenter  in  the  presence  of  Morse,  that  McClellan 
could  not  pay  anything,  that  they  had  offered  to  take  sixty 
cents  on  the  dollar,  and  tlie  direction  to  Carpenter  to  take  the 
notes  and  do  the  best  he  could  with  them,  we  think  Morse 
and  McClellan  were  fairly  entitled  to  believe  that  Carpenter 
was  invested  with  a  discretionary  power  to  accept  less  than 
the  amount  of  the  judgments  in  their  discharge,  and  that  they 
were  justified  in  acting  on  such  belief  and  making  the  com- 
promise they  did,  as  a  binding  one  on  the  appellants. 

After  the  recovery  of  the  judgments  in  October,  1862.  and 
the  return  of  executions  wholly  unsatisfied,  the  matter  rested 
in  that  condition  until  "October  1,  1864,  when  Carpenter  wrote 
to  the  appellants  that  McClellan  had  just  offered  him  fifty 
cents  on  the  dollar,  and  requested  them  to  write  at  once  if 
they  would  take  it,  saying  he  thought  it  was  about  the  best 
thing  they  could  do.  They  replied  October  15,  1864,  through 
Joseph  Vickery,  that  they  Avere  willing  to  meet  McClellan  on 
any  reasonable  terms,  but  the  writer  thought  fifty  cents  on  the 
dollar  as  little  as  McClellan  could  expect  to  get  off  with  after 
paying  Carpenter's  fees  and  costs ;  said  that  he  would  submit 
it  to  his  brothers  as  they  were  more  interested  ;  wanted  Car- 
penter to  get  all  he  could  ;  and  thought  if  they  could  realize 
fifty  cents  on  the  dollar,  and  McClellan  pay  all  costs  and  attor- 
ney's fees,  it  would  be  satisfactory. 
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A  subsequent  letter  from  Joseph  Yickery,  of  November 
28,  1864,  is  of  similar  tenor. 

These  letters  can  hardly  be  regarded  as  a  revocation  or  lim- 
itation of  the  authority  implied  in  the  direction  given  at  the 
time  of  leaving  the  notes,  to  do  the  best  Carpenter  could  with 
them  :  and  if  they  could,  it  not  appearing  that  Morse  and  Mc- 
Clellan  had  notice  of  it,  they  would  not  be  bound  thereby. 
The  letters  purport  rather  to  express  the  writers'  opinions  and 
wishes  and  to  give  advice,  than  to  impose  any  limitation  of 
authority.  It  appears,  from  Vickery's  last  letter,  that  he  was 
laboring  under  a  misapprehension  as  to  the  amount  of  Carpen- 
ter's fees,  as  he  says,  to  take  fifty  cents  on  the  dollar  and  pay 
Car])enter  half  of  that,  as  he  is  informed  the  agreement  was, 
would  leave  them  but  a  small  sum. 

Carpenter,  in  his  reply  of  December  7,  1864,  corrects  him 
as  to  the  agreement  for  fees,  and  savs  he  will  do  the  best  he  can 
as  if  it  were  his  own. 

In  Vickery's  letter  of  October  15,  1864,  he  says  he  wants 
Carpenter  to  get  all  he  can.  This  would  seem  to  imply  an 
authority  to  take  fifty  cents  on  the  dollar  if  he  could  not  get 
anv  more.  This  letter,  read  in  connection  with  Vickerv's  let- 
ter  of  July  12,  1865,  acknowledging  the  receipt  of  Carpenter's 
letter  giving  information  of  the  settlement  with  McClellan 
for  fifty  cents  on  the  dollar,  and  directing  how  to  remit  the 
money,  wherein  Vickery  says,  "I  suppose  it  was  the  best  you 
could  do,"  seems  quite  clearly  to  manifest  that  it  was  the 
understanding  of  the  authority  given  to  Carpenter,  to  compro- 
mise the  judgments  upon  the  best  terms  he  could. 

AVe  have  no  reason  to  question,  from  the  evidence,  that  the 
terms  of  the  settlement  were  as  favorable  to  the  appellants  as 
could  have  been  got. 

But  had  there  been  no  previous  authority  to  make  this  com- 
promise, there  is  evidence  of  a  subsequent  ratification  of  it. 
July  7th,  1865,  Carpenter  writes  to  the  Vickerys,  informing 
them  that  he  had  at  last  concluded  to  settle  the  McClellan 
matter  for  fifty  cents  on  the  dollar  ;  that  he  got  only  a  part  of 
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the  money  down,  but  he  got  it  on  short  time  with  perfect  se- 
curity; that  in  thirty  days  he  should  have  money  to  send  them. 

There  are  subsequent  letters  from  the  appellants,  which  are 
admitted  to  amount  to  a  full  ratification  but  for  the  suppres- 
sion of  material  facts  claimed  to  have  been  made  by  Carpenter. 

One  material  fact  said  to  have  been  suppressed  by  Carpen- 
ter is,  that  he  received  from  Morse  §708.31  on  the  5th  of 
June,  1865.  It  is  true,  Carpenter  does  not  disclose  that  fact 
to  his  clients,  but  if  he  had  done  so  we  do  not  think  it  a  cir- 
cumstance which  would  have  affected  the  determination  of  the 
appellants  in  their  ratification  of  the  settlement.  The  money 
was  paid  June  5th,  and  Morse's  note  at  sixty  days  taken  for 
the  residue.  July  7th  Carpenter  writes,  saying  he  gets  only 
a  part  down  ;  that  in  thirty  days  he  should  have  money  to 
send  them  ;  at  that  time  Morse's  note  would  mature.  The 
defendants  were  scattered  and  entitled  severally  to  the  money. 
To  wait,  in  order  to  remit  the  whole  at  one  time,  might  have 
been  a  matter  of  convenience.  Carpenter's  letter  does  give 
appellants  to  understand  that  he  had  got  a  part  down,  but  the 
omitting  to  send  that  or  to  inform  them  of  its  amount  does 
not  seem  to  have  excited  any  uneasiness  or  suspicions  as  to 
the  honesty  or  responsibility  of  Carpenter,  and  information  of 
the  amount  received  June  5th,  we  have  no  reason  to  think, 
would  have  done  so. 

The  other  suppression  of  a  material  fact  is  claimed  in  this : 
That  Carpenter,  in  a  communication  to  Morse,  just  previous 
to  the  receipt  of  the  money  from  him  and  his  note,  says  that, 
where  a  man  has  money  to  invest,  he  can  collect  the  whole 
claim  of  McClellan,  and  details  circumstances  in  regard  to 
McClellan's  property.  And  this  information  Carpenter  did 
not  communicate  to  his  clients.  But  in  the  same  communi- 
cation he  states  that  neither  the  Vickerys  nor  himself  could 
make  the  claim  out  of  McClellan  because  they  had  not  the 
money  to  do  so. 

Mr.  Crawford  seems  to  have  made  an  especial  examination  of 
the  affairs  of  McClellan  with  the  view  of  making  an  offer  to 
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purchase  the  judgments,  and  the  very  best  offer  he  would 
make  was  fifty  cents  on  the  dollar,  half  cash,  and  the  balance 
in  sixty  and  ninety  days,  without  interest. 

The  appellants  appear,  from  the  evidence,  to  have  been  very 
well  acquainted  with  the  facts  in  relation  to  McClellan's  pe- 
cuniary condition. 

Joseph  Vickery,  in  his  letter  of  November  28,  remarks  that 
he  thinks  the  whole'  claim  can  be  realized;  thinks  McClellan 
has  property  enough  to  pay,  and  should  be  made  to  pay,  but  is 
willing  to  take  fifty  cents  on  the  dollar  if  they  can  get  it  free 
of  all  costs. 

We  do  not  think  there  has  been  any  such  withholding  of 
material  facts  as  to  do  away  with  the  effect  of  a  valid  ratifica- 
tion, were  it  necessary  to  resort  to  that  in  order  to  sustain  the 
transaction  in  question. 

Much  has  been  said  upon  a  want  of  authority  to  make  an 
assignment  of  the  judgments,  which  it  is  unnecessary  to  con- 
sider, as  the  acceptance  of  the  money,  if  authorized,  was  a  sat- 
isfaction of  the  judgments. 

The  decree  of  the  court  below  dismissing  the  bill  must  be 

affirmed. 

Decree  affirmed. 


Johnston  &  Deveeill 

V. 

David  Salisbury. 

Assumpsit — tchetherit  will  lie.  In  an  acLiou  of  assumpsit,  the  plaintiff 
sought  to  recover  the  value  of  a  horse,  buggy  and  tiaruess,  delivered  to 
the  defendants  upon  a  contract  under  seal  by  which  they  agreed,  upon 
certain  conditions,  to  convey  to  the  plaintiff  a  certain  lot  of  ground.  The 
plaintiff  based  his  actiou  upon  the  theory  that  defendants  had  refused  to 
perform  their  contract:  Held,  that,  in  order  to  maintain  assumpsit,  it 
would  be  necessary  to  prove  the  sale  of  the  horse,  buggy  and  harness,  by 
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the  defendants,  or  their  conversion  in  some  way  into  money  or  moue}^'s 
worth,  and  in  the  absence  of  such  proof  the  plaintiff  should  resort  to  cov- 
enant on  the  sealed  instrument  to  recover  his  damages,  or,  treating  the 
contract  as  rescinded,  trover  or  replevin  for  the  property,  after  demand 
made. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  Consider  H.  Willett  and  Mr.  J.  B.  Crane,  for  the 
appellants. 

Mr.  B.  M.  Munn,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court  : 

The  plaintiff  in  this  case  has  recovered  a  verdict  and  judg- 
ment for  the  value  of  a  horse,  buggy  and  harness,  delivered 
to  the  defendants  upon  a  contract  under  seal  by  which  they 
agreed,  upon  certain  conditions,  to  convey  to  the  plaintiff  a 
lot  in  Chicago.  The  action  is  assumpsit,  and  is  based  upon 
the  theory  that  the  defendants  have  refused  to  perform  theii 
contract. 

Without  expressing  any  opinion  on  the  sufficiency  of  the 
evidence  to  sustain  an  action  of  any  character,  we  are  obliged 
to  say  that  assumpsit  will  not  lie.  The  sale  of  the  horse, 
buggv  and  harness,  or  their  conversion  in  some  way  into 
money  or  money's  worth,  would  be  the  only  ground  upon 
which  assumpsit  would  lie.  There  is  no  proof  of  such  a  sale, 
and  the  plaintiff  must  bring  covenant  on  the  sealed  instrument 
to  recover  his  damages,  or,  treating  the  contract  as  rescinded, 
trover  or  replevin  for  the  property  after  demand  made.  The 
case  is  like  Cree/  v.  Kirkhani,  47  111.  349,  and  we  can  only 
repeat  here  what  was  said  in  that  case,  that  the  objection,  al- 
though technical,  is  one  which  we  must  recogliize  as  valid  so 
long  as  the  distinctions  between  the  various  common  law  ac- 
tions are  maintained,  and  it  is  not  for  us  to  abolish  them. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 
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John  Foulk 

V. 

William  Eckert. 

1.  Evidence — impeacMng  a  witness.  A  witness  called  to  impeach  the 
general  character  of  another  for  truth  and  veracity,  should  be  asked  if  he 
is  acquainted  with  the  genei'al  character  of  the  witness,  in  his  neighbor- 
hood, for  truth  and  veracity,  and  he  must  answer  in  the  affirmative  before 
he  can  testify  as  to  his  character  as  to  truth;  hut  although  he  may  be 
asked  as  to  his  character  before  he  has  stated  he  knows  it,  there  can  arise 
no  harm  when  he  answers  he  does  not  know  fiow  the  neighbors  regard 
the  witness  in  reference  to  his  truthfulness. 

2.  In  such  a  case,  it  is  improper  for  the  witness  to  volunteer  testi- 
mony unfiivorable  to  the  character  of  the  witness  sought  to  be  imjDeached, 
but  that  will  not  reverse  as  it  was  not  called  for,  and  the  adverse  party 
did  not  move  to  exclude  it  from  the  jury;  bv;t  had  it  been  asked,  and  had 
the  court  failed  to  exclude  the  evidence,  it  would  have  been  error. 

3.  Fraud — rescission  of  contract — notice.  Where  a  person  sells  an  arti- 
cle of  personal  property  to  another,  and  tlie  evidence  tends  to  prove  there 
were  false  and  fraudulent  representations  as  to  the  condition  of  the  prop- 
ertj',  and  it  is  not  seen  by  the  purchaser  until  after  the  purchase,  when  he 
finds  it  entirely  different  from  what  was  represented,  he  would  not  be  re- 
quired to  give  the  vendor  notice  that  he  rescinded  the  contract,  and  it 
would  be  error  for  the  court  *io  instruct  the  jury  that  he  could  make  no 
defense  in  a  suit  for  the  purchase  price  without  he  gave  notice  in  a  rea- 
sonable time  of  his  refusal  to  receive  the  property. 

Appeal  from  the  Circuit  Court  of  LaSalle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

This  was  an  action  brought  by  John  Foulk,  before  a  justice 
of  the  peace  of  LaSalle  county,  against  William  Eckert,  to 
recover  the  price  of  a  heading  machine.  On  the  trial  before 
tlie  justice  of  the  peace,  plaintiif  recovered  a  judgment  against 
defendant  for  $45.  An  appeal  was  taken  to  the  circuit  court 
of  LaSalle  county. 

On  a  trial  in  that  court  by  a  jury,  it  appeared  that  plaintiff, 
in  February,  1867,  sold  to  defendant  a  header  and  reaper  for 
the  sum  of  $55,  on  which  defendant  paid  $10.     The  machine 
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was  not  present,  and  when  defendant  came  to  see  it  he  claimed 
that  it  was  entirely  different  from  what  plaintiff  had  repre- 
sented it  at  the  time  of  the  sale,  and  claimed  that  plaintiff  had 
made  false  and  fraudulent  representations  as  to  the  condition 
of  the  machine,  but  he  seems  not  to  have  given  notice  of  his 
refusal  to  take  the  machine.  On  the  trial  he  relied  on  these 
facts  as  a  defense.  He  also  filed  an  account  as  a  set-off.  The 
jury  found  a  verdict  in  his  favor  for  $12.  Plaintiff  entered  a 
motion  for  a  new  trial  which  was  overruled  by  the  court,  and 
the  record  is  brought  here  on  appeal. 

Mr.  E.  W.  Deavey,  for  the  appellant. 

Messrs.  Stipp,  BpvOWX  &  Shepherd,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  first  insisted  that  the  court  below  erred  in  the  admis- 
sion of  evidence  on  the  part  of  appellee.  This  question  was 
asked :  "Is  it  not  a  fact  that  Mr.  Foulk  is  not  a  reliable 
man,  by  those  who  know  him  well,  as  to  his  word  ?"  This 
question  was  clearly  objectionable  inasmuch  as  it  does  not 
appear  that  the  witness  had  any  knowledge  as  to  the  general 
character  of  Foulk  for  truth  and  veracity.  It  is  a  rule  of  evi- 
dence that  the  witness  should  be  asked,  first,  whether  he  is 
acquainted  with  the  general  character  of  the  person  intended 
to  be  impeached,  for  truth  and  veracity  in  his  neighborhood, 
and  the  impeaching  witness  must  state  that  he  knows  what 
character  he  bears  before  he  can  be  asked  as  to  what  that 
character  is.  This  rule  is  so  elementary  that  it  would  be  useless 
to  refer  to  authorities  in  its  support.  It  is  presumed  that  all 
practicing  lawyers  know  it  to  be  the  rule.  But  v^e  can  see, 
from  the  record  in  this  case,  from  the  answer  given,  that  the 
question  asked  did  no  harm.  The  witness  answered  that  he 
could  not  say  what  those  who  knew  him  considered  his  character 
as  to  his  word.  This  was  responsive  to  the  question  and  could 
not,  in  the  slightest  degree,  prejudice  the  plaintiff's  case. 
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But  the  witness  then  volunteered  to  give  his  opinion,  which 
was  unfavorable  to  his  character  for  veracity.  This  was  im- 
proper ;  but  not  being  called  for  by  appellee,  the  judgment 
should  not  be  reversed  for  that  reason.  If  appellant  desired 
to  have  it  excluded  from  the  jury,  he  should  have  moved  the 
court  to  so  instruct  the  jury.  Had  he  asked  the  court  to  ex- 
clude it  and  his  application  had  been  refused,  it  would  have 
been  error.  But  failing  to  ask  that  his  volunteer  answer 
should  be  taken  from  the  consideration  of  the  jury,  he  has  no 
right  to  complain  of  the  evidence  for  the  first  time  in  this 
court. 

It  is  next  urged  that  the  court  erred  in  refusing  to  give 
appellant's  ninth  instruction,  which  is  this  : 

"If  the  jury  believe,  from  the  evidence,  that  the  defendant, 
as  soon  as  he  saw  the  machine,  determined  to  rescind  his  con- 
tract of  purchase,  it  was  his  duty  to  give  the  plaintiif  a  rea- 
sonable notice  of  his  intention  so  to  do;  and  unless  the  jury 
believe,  from  the  evidence,  that  the  defendant  gave  the  plain- 
tiif a  reasonable  notice  that  he  would  not  take  the  header  in 
question,  then  they  will  find  for  the  plaintiff  and  assess  his 
damages  accordingly,  and  the  jurors  are  the  judges,  from  all 
the  evidence  and  circumstances  of  the  case,  as  to  what  consti- 
tutes reasonable  notice." 

It  is  contended  by  appellant  that,  appellee  having  failed 
within  a  reasonable  time  to  give  notice  that  he  repudiated  the 
contract,  that  even  if  the  property  was  not  as  appellant  had 
represented  it,  appellee  had  waived  all  right  to  object  to  going 
on  and  carrying  out  the  agreement.  On  the  other  hand  it  is 
insisted  that,  inasmuch  as  the  representations  as  to  the  condi- 
tion of  the  machine  were  untrue,  it  amounted  to  a  fraud,  and 
that  appellee  was  bound  to  perform  no  act  in  reference  to  the 
property,  but  might  simply  refuse  to  receive  it  or  to  pay  the 
contract  price. 

Had  there  been  fraudulent  representations  made  as  to  the 
property  and  it  had  been  delivered  to  appellee,  or  he  had  taken 


1871.]  FOULK  V.  ECKERT.  321 


Opinion  of  the  Court. 


possession,  then  it  is  clear,  from  the  authorities,  that,  on  dis- 
covering the  fraud,  he  should  have  offered  to  restore  the  prop- 
erty to  appellant  before  he  could  rescind  the  contract.  Or, 
had  there  been  various  articles  to  be  delivered  by  the  vendor 
at  different  times,  and  he  had  been  guilty  of  fraud,  it  would 
have  been  necessary  for  the  vendee,  on  discovering  the  fraud, 
to  notify  the  vendor  that  he  elected  to  rescind  the  contract, 
and  not  to  wait  for  the  period  to  arrive  when  the  various  ar- 
ticles were  to  be  delivered.  And  in  case  of  rescission  by  rea- 
son of  the  fraud  of  one  of  the  parties,  and  a  notice  is  required, 
it  must  be  given  in  a  reasonable  time  and  ordinary  diligence 
must  be  employed  to  detect  the  fraud. 

In  this  case,  however,  at  the  time  the  agreement  to  pur- 
chase was  entered  into,  appellee  had  not  seen  the  machine,  it 
was  not  present,  and  he  relied  alone  upon  the  vendor's  rep- 
resentations as  to  its  condition.  It  was  never  delivered  to 
appellee,  nor  did  it  ever  come  to  his  possession.  After  the 
agreement  was  made  he  examined  it,  and  claims  that  it  was 
almost  worthless  and  entirely  different  from  what  it  had  been 
represented  by  appellant,  and  that  there  was  such  a  fraud  as 
excused  him  from  taking  the  machine.  The  evidence  is  such 
as  to  have  justified  and  even  required  the  court,  if  asked,  to 
submit  the  question  of  fraudulent  representations  to  the  jury 
under  proper  instructions.  If,  then,  there  was  fraud  by  the 
appellant,  he  must  have  known  the  fact,  and  knowing  he  had 
perpetrated  a  fraud  he  knew  that  he  thereby  acquired  no  legal 
rights  under  the  agreement.  He  knew  that  the  appellee  was 
not  bound  to  receive  and  pay  for  the  property,  and  hence  had 
no  right  to  insist  upon  the  notice.  Had  he  been  in  doubt  as 
to  whether  appellee  would  go  on  with  the  contract  notwith- 
standing the  false  representations,  if  any  were  made,  he  should 
have  tendered  the  property,  and  then,  and  not  till  then,  was 
appellee  bound  to  notify  him  that  he  refused  to  receive  the 
property. 

It  would,  then,  have  been  erroneous  to  give  this  instruction. 
It  would  have  excluded  from  the  consideration  of  the  jury  all 
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question  of  fraud.  It  was  for  them  to  determine  whether  there 
was  fraud  in  representing  the  condition  of  the  property,  and 
if  so,  then  a  notice  from  appellee  that  he  would  not  take  it 
was  unnecessary.  The  instruction  would  have  wholly  ex- 
cluded this  question. 

A  careful  consideration  of  the  evidence  fails  to  show  that 
the  verdict  is  against  the  evidence.  On  the  contrary,  it  sup- 
ports the  finding. 

No  error  being  perceived  in  the  record,  the  judgment  of  the 

court  below  is  affirmed. 

Judgment  ajirmed. 


The  Illinois  Land  and  Loan  Co.,  Impleaded,  etc., 

V. 

Cyrus  H.  McCormick  et  al. 

1.  Service,  by  special  deputy.  The  authority  of  a  special  deputy  sheriff 
to  serve  a  summons,  under  the  act  of  March  25,  1869,  must  be  by  written 
appointment  of  the  sheriff. 

2.  Amendment,  of  decree  at  subsequent  term.  Upon  the  rendering  of  a 
final  decree  in  a  chancery  suit,  one  of  the  defendants  took  an  appeal  there- 
from to  this  court.  After  the  record  was  filed  in  this  court,  and  errors  as- 
signed thereon,  at  the  instance  of  appellees,  complainants  below,  the  decree 
was  amended  at  a  subsequent  term  to  the  one  at  which  it  was  rendered,  so 
as  to  exclude  appellant  from  its  force :  Meld,  such  practice  wg,s  irregular, 
and  should  not  have  been  permitted,  and  this  court  could  only  decide  on 
the  original  record. 

Appeal  frojn  the  Circuit  Court  of  Cook  county. 

This  was  a  bill  in  chancery,  filed  by  Cyrus  H.  McCormick 
and  others  against  The  Illinois  Land  and  Loan  Company  and 
Mary  Jane  Hart  and  others,  to  foreclose  a  mortgage  made  by 
the  husband  of  the  said  Mary  Jane  Hart,  on  lands  in  Cook 
county. 
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The  bill  alleges  default  in  payment,  the  decease  of  the  mort- 
gagor, heirship  of  all  the  defendants  except  the  Illinois  Land 
and  Loan  Company,  and  makes  said  company  a  party  defend- 
ant upon  the  allegation  that  it  has,  or  claims,  some  interest  in 
the  premises  under  a  tax  title. 

Summons  issued  to  the  sheriif  of  Cook  county,  and  was  re- 
turned served  by  a  special  deputy.  Under  that  service,  de- 
fault was  entered  against  the  defendants,  including  the  Illinois 
Land  and  Loan  Company,  and  a  decree  in  favor  of  the  com- 
plainants for  the  amount  claimed  to  be  due  on  the  mortgage, 
requiring  the  defendants  to  pay  the  amount  within  a  certain 
time,  and  in  case  of  default  that  the  land  be  sold  by  the  mas- 
ter in  chancery  at  public  auction. 

From  this  decree  an  appeal  was  prayed  by  The  Illinois  Land 
and  Loan  Company  to  this  court.  After  the  record  had  been 
brought  here  and  errors  assigned,  one  of  which  was,  that  the 
court  erred  in  decreeing  that  the  defendants.  The  Illinois 
Land  and  Loan  Company,  amongst  others,  should  pay  the 
amount  found  due  to  complainants,  when  there  was  no  allega- 
gation  in  the  bill  of  the  indebtedness  of  said  company  to  com- 
plainants, and  none  upon  which  such  a  decree  could  be  founded, 
the  solicitor  of  appellees,  complainants  in  the  court  below, 
Avent  into  the  circuit  court  and  amended  the  decree  by  except- 
ing the  Illinois  Land  and  Loan  Company  from  the  require- 
ment to  pay  the  moneys  mentioned  in  said  decree. 

This  action  was  had  at  the  September  term,  1871,  of  the 
circuit  court  of  Cook  county,  several  terms  of  said  court  hav- 
ing elapsed  after  the  entering  of  the  final  decree,  and  after  the 
cause  was  pending  and  docketed  in  this  court,  and  errors  had 
been  assigned,  as  aforesaid. 

The  appellees,  on  motion,  filed  in  this  court  d  transcript  of 
the  amended  record  of  the  court  below. 

Mr.  George  Scoville,  for  the  appellant. 

Messrs.  Jewett,  Jackson  &  Small,  for  the  appellees. 
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Per  Curiam:  Appellant  and  other  defendants  in  the  court 
below  were  served  with  summons  by  a  special  deputy. 

The  statute,  which  authorizes  the  appointment  of  a  special 
deputy,  requires  that  the  appointment  shall  be  indorsed  upon 
or  attached  to  the  summons,  and  shall  be  signed  by  the  sheriiF. 
Gross,  (1869)  718.  The  law  clearly  intends  a  written  appoint- 
ment. 

The  record  before  us  shows  that  the  sheriff  did  not  comply 
with  the  statute,  and  the  service  by  the  deputy  was  without 
^proper  authority. 

After  the  record  was  filed  in  this  court,  and  errors  assigned, 
the  decree  was  amended  in  the  court  below,  at  a  term  subse- 
quent to  the  one  at  which  it  was  rendered,  so  as  to  exclude 
appellant  from  its  force. 

This  practice  was  irregular,  and  should  not  have  been  per- 
mitted ;  and,  in  this  instance,  we  must  decide  upon  the  origi- 
nal record. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


John  E..   Dixon 

V. 

Lizzie  Dixon. 

1.  Inferior  courts  in  cities — of  the  territorial  jurisdiction  of  the  court 
of  common  pleas  of  the  city  of  Amboy.  The  court  of  common  pleas  of  the 
city  of  Amboy,  established  by  the  act  of  March  11th,  1869,  has  no  power  to 
send  its  process  beyond  the  territorial  limits  of  the  city. 

2.  Practice  in  chancery.  The  question  as  to  the  suflScieucy  of  a  plea, 
in  cl)ancer3%  should  not  be  raised  by  demurrer,  but  the  plea  should  be  set 
down  for  argument. 

Writ  of  Error  to  the  Court  of  Common  Pleas  of  the  city 
of  Amboy;  the  Hon.  Alonzo  Kinyox,  Judge,  presiding. 
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This  was  a  bill  for  a  divorce,  filed  September  13,  1870,  in 
the  court  of  commoi/ pleas  of  the  city  of  Amboy,  in  Lee  coun- 
ty, by  Lizzie  Dixon  against  John  E,.  Dixon, 

The  defendant  filed  the  following  plea  to  the  jurisdiction  of 
the  court : 


"State  of  Illinois,  Lee  county,  city  of  Amboy,  ss.  In  the 
court  of  common  pleas  of  the  city  of  Amboy,  September  10, 
A.  D.  1870,  Lizzie  Dixon  v.  Joh7i  R.  Dixon.  In  chancery.  The 
plea  of  John  K.  Dixon,  defendant,  to  the  bill  of  complaint  of 
Lizzie  Dixon,  complainant.  This  defendant,  by  protestation,, 
not  confessing  or  acknowledging  all  or  any  of  the  matters  and 
things  in  said  complainant's  bill  of  complaint  mentioned  or 
contained,  to  be  true  in  such  sort,  manner  and  form  as  the 
same  are  therein  set  forth  and  alleged,  for  the  plea  to  the 
whole  of  said  bill  says  that  the  court  here  ought  not  to  take, 
nor  will  take,  cognizance  of  the  cause  aforesaid  because  he,  the 
said  John  R.  Dixon,  says  that  the  said  city  of  Amboy,  where 
the  complainant  by  her  said  bill  shows  that  she  resides,  is  sit- 
uated in  the  countv  of  Lee  and  State  of  Illinois  ;  that  this 
defendant,  at  the  time  of  the  commencement  of  this  suit,  did: 
not,  has  not  since,  does  not  now,  and  never  did  reside  in  the 
city  of  Amboy,  but  is,  and  at  the  time  of  the  commencement 
of  said  cause,  and  at  the  time  of  the  service  of  process  herein, 
a  resident  in  the  city  of  Dixon,  in  said  Lee  county,  and  that 
service  of  process  herein  was  actually  had  on  him  at  said  city 
of  Dixon  and  outside  of  said  city  of  Amboy ;  that  within  the 
said  Lee  county  there  is,  and  at  the  time  of  the  exhibition  of 
said  bill,  and  long  before  that  time,  there  was,  a  circuit  court 
of  said  Lee  county  having  jurisdiction  of  matters  of  the  sort 
and  nature  in  said  bill  alleged,  and  having  jurisdiction  over 
the  person  of  said  complainant  and  this  defendant,  and  at  the 
time  of  the  exhibition  of  said  bill  all  said  several  matters 
therein  contained  were,  and  of  right  ought  to  be,  pleaded  and 
pleadable  within  the  said  circuit  court  of  said  Lee  county  and 
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not  in  this  court;  all  which  matters  and  things  this  defend- 
ant is  ready  to  verify,  wherefore  since  th^  said  circuit  court  of 
Lee  county  has  exclusive  original  jurisdiction  of  the  said  cause, 
the  said  defendant  prays  judgment  if  the  said  court  of  com- 
mon pleas,  now  here  holden,  will,  or  ought  to  have,  further 
cognizance  of  the  cause  aforesaid,  and  prays  the  judgment  of 
this  honorable  court  whether  he  ought  further  to  answer  the 
said  bill,  and  prays  to  be  hence  dismissed  with  his  reasonable 
costs  in  this  behalf  wrongfully  sustained." 

This  plea  was  verified  by  the  defendant's  affidavit. 

The  complainant  filed  a  general  demurrer  to  the  plea  which 
the  court  sustained.  The  default  of  the  defendant  was  there- 
upon entered  and  the  cause  set  for  a  hearing  ex  'parte  in  open 
court. 

Upon  a  hearing,  the  court,  on  October  1,  1870,  rendered  a 
decree  dissolving  the  bands  of  matrimony  theretofore  existing 
between  the  complainant  and  the  defendant. 

The  defendant  brings  the  record  to  this  court. 

Messrs.  Eustace,  Baege  &  Dixon,  for  the  plaintiff  in 
error. 

Mr.  Wm.  E.  Ives,  for  the  defendant  in  error. 

Per  Curiam  :  The  plea  to  the  jurisdiction  in  this  case  pre- 
sented the  question  whether  the  court  of  common  pleas  of  the 
city  of  Amboy  has  power  to  send  its  process  beyond  the  terri- 
torial limits  of  the  city.  This  question  is  decided  by  the  cases 
oi  People  V.  Evans,  18  111.  361,  and  Covillw  Phy,  26  ib.  433. 
The  plea  was  good,  and  the  court  should  have  so  held.  The 
question  as  to  the  sufficiency  of  the  plea  was  raised  by  demur- 
rer. The  proper  mode  in  chancery  proceedings  is,  to  set  the 
plea  down  for  argument. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 
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William  H.  Bellows 

V. 

Andrew  P,  Wheeler. 

In  this  case,  no  error  appearing  in  the  record,  tlie  judgment  is  aflBrmed. 

Writ  of  Error  to  the  Circuit  Court  of-  Kankakee  county ; 
the  Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  C.  A.  Lake,  for  the  plaintiff  in  error. 

Mr.  Stephen  R.  Moore,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  defendant  in 
error  in  the  Kankakee  circuit  court,  against  plaintiff  in  error, 
to  recover  for  a  slander  alleged  to  have  been  spoken  by  him 
of  defendant  in  error.  A  trial  was  had  before  the  court  and  a 
jury,  resulting  in  a  verdict  and  judgment  in  favor  of  plain- 
tiff, and  defendant  below  has  brought  the  record  to  this  court 
on  error,  and  asks  a  reversal  on  two  grounds  : 

First — For  the  admission  of  improper  evidence. 

Second — Because  of  an  alleged  variance  between  the  declar- 
ation and  the  proof. 

It  is  urged  that  the  court  erred  in  admitting  in  evidence  a 
board  which  had  been  posted  up  in  the  neighborhood  of  the 
parties,  and  upon  which  there  was  written  libelous  matter 
similar  to  that  alleged  in  the  declaration  to  have  been  spoken 
concerning  defendant  in  error.  We  have  carefully  examined 
the  record  and  fail  to  find  that  the  board  was  admitted  in  evi- 
dence, or  read  to  the  jury.  Counsel  has  failed  to  refer  us  to 
the  portion  of  the  bill  of  exceptions  which  shows  that  it  was 
admitted,  and  being  unable  to  find  any  such  evidence  was 
admitted,  we  conclude  counsel  is  laboring  under  some  mis- 
apprehension as  to  the  grounds  of  this  objection. 
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As  to  the  alleged  variance,  we  fail  to  find  any  variance  be- 
tween the  proof  and  the  declaration.  In  the  second  count,  it 
is  averred  that  plaintiff  in  error  spoke  these  words :  "I 
know  AYheeler  killed  the  horse."  On  turning  to  the  record 
we  find  that  Chronister  and  Chappell  both  testified  that  plain- 
tiff in  error  spoke  these  precise  words  concerning  defendant 
in  error.  Here  are  two  witnesses  who  testify  to  the  identical 
words  laid  in  the  second  count.  This  is  full  and  ample  proof 
of  the  slanderous  charge,  and  fully  makes  out  the  case. 
Neither  of  the  objections  being  well  taken,  and  no  error  being 
perceived  in  the  record,  the  judgment  of  the  court  below  must 
be  affirmed. 

Judgment  affi,rmed. 


Alpheus  C.  Badger 

V. 

Henry  Kerber. 

Contract — performance — withholding  certijicate.  "Where  a  party  con- 
tracts to  fnruish  stone  to  erect  a  building,  with  reference  to  stone  from  a  par- 
ticular quarry  to  be  used,  and  the  superintendent  selected  by  the  parties,  and 
upon  whose  certificate  payment  was  to  be  made,  recommends  it,  and  the  con- 
tractor uses  it,  and  receives  certificates  after  using  it  on  a  part  of  the  build- 
ing, the  superintendent  can  not,  capriciousl}^  or  fraudulenth^,  refuse  to  give 
the  contractor  a  certificate  that  he  has  completed  his  contract,  on  the  pre- 
text that  the  stone  used  was  not  of  the  proper  kind,  so  as  to  deprive  the 
contractor  of  the  price  he  was  to  receive  for  furnishing  the  stone  for  the 
building. 

Appeal,  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Henry  Kerber, 
in   the    circuit  court   of  Cook    county,   against   Alpheus  C. 
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Badger.  The  suit  was  brought  to  recover  the  contract  price 
for  the  cut  stone  used  in  building  defendant's  dwelling  house. 
The  stone  was  white  and  clear  when  used,  but,  by  exposure  to 
the  weather,  small  particles  of  iron  which  it  contained  oxid- 
ized and  colored  the  stone,  and  defendant  refused  to  pay  the 
last  installment  on  the  contract. 

A  trial  was  had  by  the  court  and  a  jury,  when  a  verdict 
was  found  for  $1298.89  in  favor  of  plaintiff.  A  motion  for  a 
new  trial  was  entered,  but  overruled  by  the  court,  and  a  judg- 
ment was  rendered  on  the  verdict,  from  which  plaintiff  prose- 
cutes this  appeal. 

Mr.  GwYNN  Garnett,  for  the  appellant. 

Messrs.  Runyan,  Avery,  Loomis  &  Comstock,  for  the 
appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

There  are  some  minor  questions  to  be  disposed  of  before  a 
discussion  of  the  principal  question. 

It  is  assumed  that  there  was  error  in  the  computation  of  in- 
terest upon  the  amount  due  for  the  work  performed,  and  that 
therefore  the  verdict  is  excessive. 

There  was  evidence  to  prove  a  fulfillment  of  the  contract, 
according  to  its  terms.  Of  its  weight,  and  the  credibility  of 
witnesses,  the  jury  were  the  proper  judges.  If  the  jury  be- 
lieved that  appellee  completed  the  contract  at  the  time  stipu- 
lated, then  there  was  sufficient  time  for  the  interest  computed 
to  have  accrued. 

The  next  objection  is,  that  the  verdict  was  uncertain.  In 
the  original  record,  as  filed  in  this  court,  the  verdict  was  copied 
as  follows:  "  We,  the  jury,  find  the  plaintiff  in  the  amount," 
etc.  The  omission  was  supplied  by  an  additional  transcript 
filed,  in  which  the  verdict  is  strictly  formal.  It  is  as  follows: 
''We,  the  jury,  find  for  the  plaintiff  the  amount  of  $1298.89." 
This  disposes  of  that  objection. 
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Appellant  next  urges  that  there  was  no  evidence  to  sustain 
the  verdict. 

The  contract  provided  that  the  material  used  and  the  work 
done  should  be  paid  for  upon  the  certificate  of  the  superin- 
tendent, who  was  selected  by  the  j^artiesand  was  named  in  the 
written  agreement.  Stone  was  to  be  furnished  and  the  work 
completed  to  the  satisfaction  of  the  superintendent. 

The  kind  of  stone  contracted  for  was  used,  and  there  is  'UO 
complaint  of  the  character  of  the  work.  There  was  some  dis- 
coloration of  the  stone  after  it  was  placed  in  the  building,  and 
for  this  reason  only  the  superintendent  refused  to  give  a  cer- 
tificate for  the  amount  sued  for. 

There  is  evidence  in  the  record  that  the  contractor  bid  with 
reference  to  the  identical  stone  used,  and  that  it  was  recom- 
mended by  the  superintendent.  He  had  a  sample  of  it  in  his 
office  at  the  time  of  the  contract,  and  had  also  given  certifi- 
cates for  more  than  half  of  the  contract  price,  as  the  Avork 
progressed. 

One  of  the  witnesses  testified  that  there  Avere  fine  particles 
of  iron  in  the  stone,  which  caused  it  to  rust,  and  that  they 
could  be  discovered  only  by  means  of  a  microscope. 

The  provision  in  the  contract  in  regard  to  the  stone  is  as 
follows :  "The  contractor  must  furnish  a  first  rate  quality  of 
stone,  in  every  particular  sound,  and  of  uniform  color  for  the 
light  colored  Cleveland  sand  stone,  or  the  Columbia  stone." 
The  Columbia  stone  was  used.  Its  soundness  and  quality  are 
not  questioned.  The  contractor  based  his  bid  upon  its  use, 
and  the  superintendent  not  only  recommended  it,  but  had  used 
it  in  another  building  during  the  previous  year. 

The  refusal  to  give  the  certificate,  under  the  circumstances, 
was  bad  faith  in  the  superintendent.  The  contractor  had  fully 
complied,  and  was  entitled  to  the  value  of  his  materials  and 
labor,  according  to  the  price  agreed  upon. 

The  modifications  of  appellant's  instructions  were  ]iroper. 
They  substantially  informed  the  jury  that  the  superintendent 
must  act  in  good  faith  in  his  relations  to  the  parties,  and  that 
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if  lie  refused  to  deliver  a  certificate,  in  bad  faith  and  fraudu- 
lently, then  the  contractor  must  recover  upon  performance. 

Performance  by  him,  as  well  as  the  fraudulent  conduct  of 
the  superintendent,  were  fairly  submitted  to  the  jury,  accom- 
panied with  proper  instructions.  They  have  determined  these 
matters  from  the  evidence,  and  we  shall  not  disturb  the  finding. 

The  superintendent  should  have  exercised  his  power  with 
reasonable  discretion,  and  not  capriciously. 

If  he  acted  fraudulently,  and  ought  to  have   been  satisfied 

with  the  work  and  material,  and  so  the  jury  have  found,  and 

rightly,  then  the  judgment  should  not  be  reversed.     Baker  v. 

Jones,  2  Car.  &  Kir.  742;  Mills  v.  Weehs,  21  111.  561;  MeAuley 

V.  Carter,  22  111.  53. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Thomas  J.  Vennum 

V. 

Hiram  Vennum. 

Bill  in  equity — proofs.  Where  a  bill  in  equity  is  framed  on  the 
theory  that  there  was  fraud  eutitliiig  the  complaiuant  to  relief,  and  the 
proof  fails,  complainant  can  not  shift  his  ground  and  have  relief  on  other 
grounds  upon  which  the  bill  does  not  proceed. 

Appeal  from  the  Circuit  Court   of  Iroquois  county  ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Messrs.  Blades  &  Kay,  for  the  appellant. 

Messrs.  Rolf,  Doyle  &  McCulloch,  for  the  appellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court  : 

This  was  a  bill  in  equity,  brought  by  the  appellant  against 
the  appellee,  setting  forth  that,  at  the  February  term,  1868, 
of  the  Iroquois  circuit  court,  a  judgment  was  rendered  in  favor 
of  John  White  for  the  use  of  appellant,  against  Henry  J.  Fry, 
for  the  sum  of  |1344  damages  and  $20.80  costs  ;  that  after 
the  finding  of  the  verdict,  and  before  the  rendition  of  the 
judgment,  Fry  sold  and  disposed  of  all  his  property  subject 
to  execution  to  prevent  appellant  from  obtaining  satisfaction 
of  his  judgment;  that  Fry  is  wholly  insolvent  and  has  no 
property  out  of  whichvsatisfaction  of  the  judgment  can  be  had. 

The  bill  further  states  that,  at  the  November  term  of  said 
court,  a  judgment  was  rendered  against  the  complainant  for 
the  sum  of  $422.80  damages,  and  costs  of  suit,  in  favor  of  the 
said  Fry  for  the  use  of  Hiram  Vennum  ;  that  execution  had 
been  issued  upon  the  same  and  levied  on  complainant's  prop- 
erty. 

The  bill  charges  that  the  last  mentioned  judgment  is  the 
property  of  said  Fry,  and  being  collected  for  his  benefit;  that 
said  Hiram  Vennum  does  not  own  the  same,  but  is  colluding 
with  Fry  to  wrong  the  complainant.  The  bill  prays  that  the 
collection  of  the  last  named  judgment  may  be  enjoined,  and 
that  it  be  set  off  and  be  made  to  apply  as  a  credit  on  the  first 
mentioned  judgment  of  the  complainant  against  the  said 
Henry  J.  Fry. 

We  have  carefully  examined  the  proofs  in  this  case,  and  find 
that  they  fail  to  sustain  the  allegations  of  the  bill. 

They  show  that  the  account  on  which  the  judgment  in  favor 
of  Fry  for  the  use  of  Hiram  Vennum  was  rendered,  was  sold 
and  assigned  by  the  former  to  the  latter  towards  payment  of  a 
6owayide  indebtedness  from  Fry  to  Hiram  Vennum  for  bor- 
rowed money;  that  Fry  has  no  real  interest  in  the  judgment, 
and  that  the  whole  beneficial  interest  in  it  belongs  to  Hiraia 
Vennum. 
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Neither  the  sale  and  assignment  of  the  account,  nor  the 
obtention  of  the  judgment  for  the  use  of  Hiram  Vennum, 
appear  to  be  fraudulent  as  to  the  appellant,  Thomas  J.  Ven- 
num. 

The  point  is  made  in  the  argument  that  tlie  insolvency  of  one 
of  the  parties  is  a  sufficient  ground  for  the  court  to  exercise  its 
equitable  jurisdiction  in  allowing  an  equitable  set-off;  that 
there  existed  this  equitable  right  of  set-off  against  Fry  at  the 
time  he  transferred  the  account ;  that  the  assignee  of  a  chose 
in  action  takes  it  subject  to  all  the  equities  which  existed 
against  it  in  the  hands  of  the  assignor,  including  the  equitable 
right  of  set-off,  if  any  such  right  existed  against  the  assignor, 
and  that  the  same  relief  should  be  afforded  against  Hiram 
Vennum,  the  equitable  assignee,  even  though  there  be  no 
fraud,  as  would  have  been  afforded  against  Fry  had  there  been 
no  assignment. 

It  is  sufficient  to  say  that  the  bill  makes  no  such  case.  It 
is  grounded  on  fraud  and  the  ownership  by  Fry  of  the  last  named 
judgment.  No  equitable  right  of  set-off  is  shown  at  the  time 
of  the  transfer  of  the  account.  The  allegation  of  Fry's  in- 
solvency is  not  that  it  was  at  that  time,  but  at  the  time  of 
the  filing  of  the  bill. 

The  decree  of  the  court  below  dismissing  the  bill  is  affirmed. 

-Decree  affirmed. 
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Solomon  Bennett 

V. 

Geobge  C.  McFadden  et  al. 

1.  Chancery — practice  upon  sustaining  a  motion  to  dissolve  an  injunc- 
tion. Where  the  court,  upou  a  motion  made  to  dissolve  an  injunction  for 
want  of  equity  in  the  bill,  sustains  the  motion,  dissolves  the  injunction  and 
dismisses  the  bill,  the  allegations  of  the  bill  are  to  be  taken  as  true,  the 
same  as  upon  a  demurrer. 

2.  Same — injunction — cloud  on  title.  Equitj'  will  entertain  a  bill  to  re- 
strain, by  injunction,  the  sale  of  lands  on  execution,  for  the  purpose  of 
preventing  the  creation  of  a  cloud  upon  the  complainant's  title. 

"Writ  of  Error  to  the  Circuit  Court  of  Woodford  county ; 
the  Hon.  S.  L.  Richmond,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Solomon  Bennett,  on 
the  31st  of  May,  1866,  in  the  Peoria  circuit  court,  against 
McFadden,  sheriff  of  Peoria  county,  and  others,  to  enjoin  the 
sale  of  Bennett's  lot,  to  satisfy  an  execution  in  favor  of  Selz 
et  al.  against  Israel  Bennett.  An  injunction  was  granted. 
Afterwards,  on  motion  of  the  defendants,  the  injunction  was 
dissolved,  and  a  change  of  venue  taken  to  Woodford  county, 
and  upon  a  hearing  the  bill  was  dismissed,  and  $50  damages 
were  awarded  in  favor  of  defendants  by  reason  of  the  alleged 
wrongful  suing  out  of  said  injunction. 

The  complainant  brings  the  record  to  this  court. 

The  bill  alleges  that  the  comjilainant  had  been,  since  the 
16th  day  of  May,  1865,  the  owner  in  fee  simple,  and  possessed 
of  lot  4,  block  37,  in  Munso  &  SanfOrd's  addition  to  the  city 
of  Peoria;  that  on  the  23d  of  May,  1866,  George  C.  McJ^ad- 
den,  sheriff  of  Peoria  county,  by  virtue  of  four  executions  from 
Cook  county,  dated  18th  May,  1866,  all  in  favor  of  Morris 
Selz  and  Abraham  Cohen,  and  against  Israel  Bennett,  levied 
upon  said  lot,  claiming  the  same  as  the  property  of  Israel  Ben- 
nett. Copies  of  executions,  levies,  etc.,  attached  to  bill  as  ex- 
hibits. 
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The  bill  also  alleges  that  complainant  is  the  legal  as  well  as 
the  equitable  owner  of  said  lot;  that  said  Israel  Bennett  has 
not  now,  nor  never  has  had  any  interest  whatever,  either  in 
law  or  equity,  in  said  premises,  and  that  the  same  are  not 
liable  to  levy  and  sale  under  said  execution;  that  said  sheriif 
is  threatening  to  sell  said  lot  under  and  by  said  executions, 
and  has  actually  advertised  the  same  for  sale,  and  threatens  to 
and  will  sell  the  same  at  public  auction  on  the  14th  day  of 
•Tune,  A.  D.  1866,  at  the  front  door  of  the  court  house  in  the 
oounty  of  Peoria,  unless  said  sheriff  is  restrained  from  making 
said  sale  by  an  order  of  court.  Copy  of  advertisement  is  at- 
tached to  bill  as  exhibit  "  E." 

The  bill  further  alleges  that,  if  said  McFadden  is  permitted 
to  proceed  with  said  sale  so  advertised,  and  files  in  the  office 
of  the  clerk  of  the  circuit  court  of  Peoria  county  certificates 
of  purchase  therefor,  it  will  greatly  embarrass,  cloud  and  cast 
suspicion  upon  the  title  of  the  complainant  to  said  premises, 
and  prevent  him  from  selling  it  at  as  fair  price  as  he  could  do 
if  said  cloud  upon  his  title  was  prevented  by  an  injunction; 
that  said  levy,  advertisement  and  threatened  sale  are  insti- 
gated by  said  Morris  Selz  and  Abraham  Cohen,  the  plaintiffs 
in  said  executions,  for  the  purpose  of  injuring  and  harrassing 
the  complainant,  and  with  the  fraudulent  intention  of  casting 
a  suspicion  and  cloud  on  his  title  to  said  premises. 

Prayer  for  an  injunction  to  restrain  the  sheriff  from  selling 
said  premises  by  virtue  of  said  executions,  and  from  attempt- 
ing to  enforce  said  levy  or  embarrassing  complainant's  title  to 
said  premises. 

Messrs.  Ingersoll  &  McCune,  and  Mr.  S.  D.  Puter- 
BAUGH,  for  the  plaintiff  in  error. 

Messrs.  Wead  &  Jack,  for  the  defendants  in  error. 

Per  Curiam  :  Where  the  court,  upon  a  motion  made  to 
dissolve  an  injunction  for  want  of  equity  in  the  bill,  sustains 
the  motion,  dissolves  the  injunction  and  dismisses  the  bill,  the 
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allegations  of  the  bill  are  to  be  taken  as  true,  the  same  as  upon 
a  demurrer.  The  matters  alleged  in  the  bill  in  this  case  bring 
it  within  the  principle  of  the  case  of  Christie  et  al.  v.  Hale,  46 
111.117. 

The  court  below  erred  in  dissolving  the  injunction  and  dis- 
missing the  bill  for  want  of  equity,  and  the  decree  must  be 
reversed  and  the  cause  remanded. 

Decree  reversed. 


Arthur  Dyer 

V. 

Ezra  Day  et  al. 

1.  Ejectment— /?-aw(i  as  a  de/ense.  A  aud  liis  wife  conveyed  to  B  a 
tract  of  land,  which  the  latter  afterwards  conveyed  to  C.  A  still  remaining 
ill  possessiou  of  the  land,  C  brought  an  action  of  ejectment  against  him. 
The  defendant  offered  to  show,  in  defense,  that  the  deed  from  him  and  his 
wife  to  B  was  made  in  consideration  of  a  conveyance  to  him  by  B  of  a 
tract  of  land  in  Missouri,  and  that  B  had  made  fraudulent  representations 
as  to  the  character  aud  value  of  such  land,  to  which  the  plaintiff  was  a 
party :  Hdd,  that,  while  if  the  fraud,  as  claimed,  had  been  practiced,  it 
would  afford  good  ground  for  asking  a  court  of  equity  to  rescind  the  con- 
tract and  direct  mutual  reconveyances,  yet  it  could  not  be  received  as  a 
defense  to  the  action,  as  in  ejectment  the  legal  title  must  prevail,  and  the 
deeds  showed  a  legal  title  in  the  plaintiff,  aud  the  alleged  fraud  went  to 
the  consideration,  merely,  aud  not  to  the  execution  of  the  deed. 

3.  Nor  could  it  avail  the  defendant  that  he  had  induced  his  wife  to  sign 
the  deed,  relinquishing  her  homestead  right  in  the  land,  by  leading  her  to 
suppose  the  instrument  was  a  mortgage  to  secure  the  paj-ment  of  $200, 
even  if  the  grantee  in  the  deed  and  the  plaintiff  were  both  cognizant  of 
such  fraudulent  representation;  for  the  action  was  brought  against  the 
husband  alone,  aud  he  could  not  be  permitted  to  set  up  his  own  fraudulent 
statements  to  his  wife  to  defeat  a  recovery. 

3.  The  remedj'  of  the  wife  could  only  be  sought  in  a  proceeding  to 
which  she,  herself,  is  a  party,  and  in  which  the  relief  could  be  adjusted  on 
equitable  grounds.  And  should  the  property  be  worth  more  than  $1000 — 
as  her  claim  could  amount  only  to  that  sum  in  auy  event — the  respectire 
rights  of  the  parties  could  be  settled  only  in  chancery. 
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Appeal  from  the  Court  of  Common  Pleas  of  the  city  of 
Aurora ;  the  Hon.  Richard  G.  Montony,  Judge,  presiding. 

Mr.  C.  J.  Metzner,  for  the  appellant. 

Messrs.  Parks  &  Anxis,  for  the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

This  Avas  an  action  of  ejectment  in  which  the  plaintiff 
claimed  under  a  deed  executed  by  the  defendant  and  his  wife 
to  one  Bradley,  and  a  deed  from  Bradley  to  himself  The 
defense  set  up  was,  that  the  deed  from  the  defendant  was 
made  in  consideration  of  a  conveyance  by  Bradley  to  him  of  a 
tract  of  land  in  Missouri,  and  that  Bradley  had  made  fraudu- 
lent representations  as  to  the  character  and  value  of  said  land, 
to  w^hich  the  plaintiff  was  a  party.  The  court  excluded  the 
evidence. 

In  this,  the  court  did  not  err.  The  deeds  showed  a  legal 
title  in  the  plaintiff.  If  the  fraud  alleged  had  been  practiced, 
it  would  furnish  good  ground  for  asking  a  court  to  rescind  the 
contract  and  direct  mutual  reconveyances,  but  can  not  be  re- 
ceived as  a  defense  in  this  action.  In  ejectment,  the  legal 
title  must  prevail.  The  alleged  fraud  goes  to  the  considera- 
tion, merely,  and  not  to  the  execution,  of  the  deed.  The 
grounds  for  avoiding  the  contract  are  of  equitable  cognizance, 
and  only  on  that  side  of  the  court  can  complete  justice  be 
administered  in  a  case  of  this  character. 

What  we  have  said  applies  also  to  the  proof  in  regard  to 
the  acknowledgment  of  the  wife  relinquishing  the  homestead. 
It  is  said  she  was  led  by  her  husband  to  suppose  the  instru- 
ment was  a  mortgage  to  secure  §200.  There  was  no  proof 
that  the  plaintiff  Avas  privy  to  the  fraud.  But  even  if  Brad- 
ley and  the  plaintiff  were  both  cognizant  of  the  alleged  fraud- 
ulent representation,  it  is  to  be  remembered  that  this  is  a  suit 

against  Day  alone,  and  he  can  not  be  permitted  to  setup  his 
22— 6  1st  III. 
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own  fraudulent  statements  to  his  wife  to  defeat  a  recovery. 
If  her  homestead  rights  are  to  be  prejudiced,  she  can  file  her 
bill  in  chancery  and  the  court  can  give  her  such  protection  as 
the  equity  of  her  case  may  require.  It  is  admitted  that  she 
knew  she  was  relinquishing  her  homestead,  but  it  is  claimed 
she  thought  the  instrument  was  a  mortgage.  Admitting  that 
she  was  deceived,  and  that  Bradley  and  the  plaintiff  were  cog- 
nizant of  the  deception,  still,  her  remedy  must  be  sought  in  a 
proceeding  to  M'hich  she  is,  herself,  a  party,  and  in  which  the 
relief  can  be  adjusted  on  equitable  grounds.  Should  the  prop- 
erty be  worth  more  than  §1000 — as  her  claim  could  amount 
only  to  that  sum  in  any  event — the  respective  rights  of  the 
parties  could  be  settled  only  in  chancery. 

Judgment  cifflrmed. 


Samuel  Bliss  ei  al. 

V. 

Daniel  Heasty  et  al, 

1.  Judgment — in  attachment — its  effect.  A  judgment  iu  attachmeut 
without  service  orappearance  will  protect  strangers  to  the  record  iu  rights 
acquired  by  purchase  of  the  property  under  it.  But  the  plaintiff  and  the 
sureties  on  his  bond  are  liable  to  the  defendant  for  all  damage  he  sustains 
by  the  wrongful  suing  out  of  the  writ,  and  this,  too,  whether  or  not  the 
suit  progresses  to  a  judgment. 

2.  Where  a  judgment  in  rem  is  recovered  in  a  proceeding  hy  attach- 
ment, there  being  no  personal  service  or  appearance,  and  the  property 
levied  on  is  insufficient  to  pa}^  it,  the  plaintiff,  to  recover  the  balance, 
must  sue  on  the  original  indebtedness;  and  iu  such  a  suit  the  defendant 
may  set  up  any  defense  he  could  had  the  attachment  proceeding  never 
been  instituted.  In  such  a  case,  the  defendant  is  not  concluded  hy  the 
judgment  iu  attachmeut,  and  it  can  only  be  pleaded  iu  bar  to  the  extent 
of  the  satisfaction  had  under  it. 

8.  Where  there  is  service  or  appearance  by  the  defendant,  then  thecasa 
would  probably  be  entirely  different. 
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Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  Norman  C.  Perkins  and  Mr.  J.  A.  Grain,  for  the 
appellants. 

Messrs.  Rich  &  Thomas,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  appellees,  who  were  traders  in  Marshall- 
town,  in  Iowa,  ordered  of  appellants,  wholesale  grocers  in 
Chicago,  through  their  traveling  agent,  a  number  of  bari^els 
of  dried  fruit.  It  was  to  be  of  choice  quality,  and  appellants 
were  so  advised  by  their  agent.  The  fruit  was  shipped  to 
appellees,  who  received  it,  but  not  regarding  it  of  the  quality 
ordered  they  returned  it  to  appellants  without  explanation. 
On  receiving  it,  they  credited  appellees  with  the  fruit  at  what 
they  claim  was  the  market  price,  being  two  or  three  cents  less 
on  the  pound  than  they  had  charged  appellees  for  it,  upon  the 
alleged  ground  that  it  had  fallen  in  the  market  between  the 
time  when  shipped  and  returned  to  them.  This,  with  the 
charges  paid  for  freight,  left  a  balance  in  favor  of  appellants 
of  $49.77.  Subsequently  they  sued  out  a  writ  of  attachment 
against  appellees,  had  it  levied  upon  their  property,  gave  no- 
tice, and  no  defense  being  made,  appellants  recovered  judgment 
for  that  sum  and  costs,  and  sued  out  execution  and  sold  the 
property  attached  for  a  trifle  over  the  amount  of  the  judgment 
and  costs.  Thereupon  appellees  brought  this  suit  for  mali- 
ciously and  wrongfully  suing  out  the  writ  of  attachment,  and 
recovered  the  judgment  from  which  this  appeal  was  taken. 

Appellants  urge  that  the  court  below  erred  in  rendering  the 
judgment,  because  they  claim  the  recovery  in  the  attachment 
suit  is  conclusive  between  the  parties  and  can  not  be  ques- 
tioned in  a  collateral  proceeding.  That  it  is  so  far  conclusive 
that  strangers  to  the  proceeding  will  be  protected  in  tiieir 
rights  by  purchase  or  otherwise,  inasmuch  as  the  court  ac- 
quired jurisdiction  of  the   subject   matter,  we  can  not  doubt. 
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Such  we  believe  to  be  the  uniform  rule  of  all  courts.  But 
whether  it  is  binding  upon  all  of  the  parties  to  it  until  re- 
versed, presents  a  very  different  question.  If  sucli  be  held  to 
be  the  law,  then  many  cases  might  be  supposed,  not  unlikely 
vto  occur,  in  which  a  non-resident  or  absent  debtor  might  be 
subjected  to  great  wrong. 

If  it  should  occur  that  a  note  should  be  forged  against  a 
person  absent  from  the  State,  or  a  fictitious  claim  should  be 
made  the  basis  of  an  attachment,  and  all  of  the  proceedings 
should  be  regularly  conducted  to  judgment,  and  a  sale  of  the 
property,  to  hold  that  the  judgment  was  conclusive  until 
reversed,  would  be  to  hold  that,  by  fraud  and  false  pretenses 
in  asserting  such  a  claim,  a  man  may  be  stripped  of  his  prop- 
erty without  remedy.  It  can  not  surely  be  said  of  the  law 
that  it  will  sanction  and  protect  such  injustice,  fraud  and 
wrong.  In  such  a  case,  all  that  would  be  necessary  for  the 
protection  of  such  gross  injustice  would  be  to  have  all  of  the 
legal  steps  in  the  suit  conform  to  the  statute,  and  the  plain- 
tiffs in  the  attachment  could  hold  the  money  thus  acquired, 
however  fraudulent  the  claim  or  criminal  the  means  by  which 
the  judgment  was  obtained.  The  law  is  not  so  inefficient  in 
-its  power  to  protect  persons  in  their  rights. 

It  was,  no  doubt,  to  prevent  the  perpetration  of  such  injus- 
tice, that  the  general  assembly,  in  giving  the  remedy  by  at- 
tachment, made  it  a  condition  in  the  bond  that  the  plaintiff  in 
attachment  and  his  sureties  should  be  liable  for  all  damages 
occasioned  by  wrongfully  suing  out  the  attachment.  It  could 
not  have  been  designed  that  they  should  only  be  liable  incase 
plaintiff  failed  to  recover  judgment.  If  nothing  is  due,  or  the 
plaintiff  fraudulently  sues  out  the  writ  and  prosecutes  it  to 
judgment,  and  a  sale  follows,  he,  undeniably,  has  wrongfully 
sued  out  the  writ.  The  mere  fact  that  he  has  recovered  a 
judgment  on  a  false  and  unjust  claim,  does  not  render  the 
claim  just  or  the  suit  proper.  It  is  wrongful  and  as  abhorrent 
to  justice  to  sue  and  recover  on  such  a  claim  as  it  is  to  fail  to 
recover  a  judgment. 
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The  form  of  the  bond  required  of  the  plaintiff  before  suing 
out  the  writ,  found  in  the  5th  section  of  the  attachment  act, 
fully  recognizes  the  right  to  sue  for  wrongfully  suing  out  the 
attachment.  The  condition  is,  that  if  the  plaintiff*  shall  pros- 
ecute his  suit  with  effect,  or  in  case  of  failure  shall  pay  the 
defendant  all  costs  in  the  suit  and  such  damages  as  shall  be 
awarded  against  the  plaintiff,  etc.,  in  any  suit  brought  for 
wrongfully  suing  out  the  attachment.  This  language  recog- 
nizes the  right  to  maintain  a  suit  for  wrongfully  bringing  such 
a  suit,  and  we  have  seen  that  the  wrong  is  as  great  or  greater 
when  it  progresses  to  judgment  as  when  the  suit  fails.  The 
reason  and  the  necessity  of  maintaining  such  an  action  to  cor- 
rect the  wrong,  is  surely  as  grave  in  case  of  the  recovery  of  a 
judgment  as  when  no  judgment  is  rendered.  And  this  sec- 
tion has  not  limited  the  suit  to  the  failure  to  recover  the  judg- 
ment, but  has  recognized  the  right  whenever  the  attachment 
is  wrongfully  sued  out. 

In  cases  of  a  recovery  in  attachment,  and  the  property 
against  which  judgment  is  rendered  is  insufficient  to  satisfy 
the  judgment,  a  further  suit  to  recover  the  balance  can  only 
be  maintained  on  the  original  cause  of  action  and  not  on  the 
judgment  in  attachment.  And  in  such  a  suit,  the  defendant 
may  set  up  and  rely  upon  any  defense  he  could  have  inter- 
posed had  no  suit  in  attachment  ever  been  brought  or  judg- 
ment therein  recovered.  Nor  can  the  plaintiff,  in  such  a  case, 
rely  upon  the  judgment  to  conclude  the  defense.  Such  a  judg- 
ment is  only  conclusive  of  the  fact  that  such  a  proceeding  was 
had,  and  protects  rights  acquired  under  it.  This  seems  to  be 
the  uule  in  all  courts  where  ex  parte  jaroceedings  of  this  char- 
acter obtain.  If,  when  a  suit  is  brought  on  the  claim,  the 
previous  judgment  in  attachment  can  not  be  pleaded  as  a  bar 
beyond  the  sum  collected  under  it,  why  should  it  be  any  more 
conclusive  when  the  defendant  sues  the  plaintiff  for  wrong- 
fully suing  out  the  attachment?  No  reason  is  perceived  why 
it  should  be  in  the  one  case  more  than  the  other.    It  was  held, 
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in  the  case  of  Bump  v.  Betts,  19  Wend.  421,  that  such  a  judg- 
ment is  not  conclusive  to  bar  an  action  for  maliciously  suing 
out  an  attachment.  If,  however,  the  defendant  in  attachment 
should  be  served,  or  should  enter  his  appearance,  then  the 
case,  probably,  would  be  altogether  changed.  We  are  clearly 
of  the  opinion  that  this  action  was  properly  brought,  and  the 
judgment  in  the  attachment  suit  was  not  conclusive  of  the 
rights  of  the  parties,  and  was  not  a  bar.  The  evidence  sus- 
tains the  verdict,  and  the  judgment  of  the  court  below  must 

be  affirmed. 

Judgment  a^rmed. 


Peter  Keller 
Joseph  H.  Rossbach.  . 

New  trial — verdict  againut  the  evide7ice.     lu  this  case,  the  verdict  of  the 
jur}'  is  regarded  as  sustained  by  the  evideuce. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Wm.  a.  Poeter,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Rossbach 
against  Keller  to  recover  for  goods,  wares  and  merchandise 
sold  and  delivered  by  the  plaintiff  to  the  defendant. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff  for  $365.  To  reverse  this  judgment  tl\e  de- 
fendant appeals. 

Mr.  Thomas  Shirley,  for  the  appellant. 

Mr.  Adolph  Moses,  for  the  appellee. 

,  Per  Curiam:  There  was  no  ground  of  objection  to  the  depo- 
sitions.    Notice  was  given  to  appellant's  attorney  of  the  time 
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of  suing  out  the  dedimus,  with  interrogatories,  in  full  com- 
pliance with  section  10  of  chapter  40,  R.  Stat.  233,  and  they 
were  returned  to  the  superior  court  enclosed  with  the  dedimus. 
The  proof  of  indebtedness  is  overwhelming  in  favor  of  ap- 
pellee, and  the  verdict  was  right,  and  the  judgment  must  be 

affirmed. 

Judgment  affi,rmed. 


George  Steele  et  al. 


E.  A.  Buck. 

1.  Bailee — return  of  chattel.  Where  a  vessel  is  chartered  for  a  speci- 
fied time,  at  a  fixed  price,  under  a  -written  contract,  and  a  bond  with  secu- 
rity is  given,  conditioned  for  the  payment  of  the  price,  and  for  the  return 
of  the  vessel  at  the  time  named  "in  as  tight,  staunch  and  good  condition 
as  she  now  is,  reasonable  wear  and  tear  excepted,"  and  before  the  time  for 
her  return  the  vessel  is  destroyed  in  a  gale  by  the  "act  of  God,"  through 
no  fault  or  negligence  whatever,  the  bailee  and  his  surety  are  still  liable 
upon  their  bond,  and  must  respond  in  damages  to  the  owner  of  the  vessel 
for  not  returning  her  according  to  the  terms  of  their  obligation.  But  it 
seems  that  if  the  liability  of  the  bailee  had  rested  upon  the  charter  alone, 
without  the  bond  to  return,  the  rule  might  be  different.  Nor  would  the 
mere  fact  that,  in  pursuance  of  the  charter,  the  vessel  had  been  insured  for 
the  benefit  of  the  owner,  constitute  any  defense  to  an  action  on  such  a 
bond,  unless  it  were  also  shown  that  he  had  received  the  insurance  mone}^ 
and  was  therefore  not  entitled  to  a  second  satisfaction  for  the  loss  of  his 
property. 

2.  Same — general  rule.  The  principle  underlying  all  the  English  and 
American  authorities  on  this  subject  is,  that  a  party  must  perform  his  con- 
tract, and  if  loss  occurs  by  inevitable  accident,  the  law  will  let  it  rest  upon 
the  party  who  has  contracted  that  he  will  bear  it.  He  is  an  insurer  to  the 
extent  of  making  good  the  loss.  The  rule  is  just,  and  founded  in  reason, 
for  if  he  did  not  intend  to  bear  the  loss,  it  is  natural  to  presume  that  he 
would  have  stipulated  against  it.  And  again,  where  one  of  two  innocent 
persons  must  sustain  a  loss,  the  law  casts  the  burden  upon  the  party  who 
agreed  to  sustain  it,  or  rather,  leaves  it  where  the  parties,  by  their  agree- 
ment, placed  it. 
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3.  Exceptions — death.  Exceptions  to  this  rule  have  been  allowed  in 
recoguizauces,  where,  if  the  person  die,  the  liability  of  the  surety  is  dis- 
charged; and  in  an  obligation  to  deliver  a  living  animal,  where,  if  it  die, 
the  obligor  is  excused ;  and  also  in  cases  where  a  party  agrees  to  render 
personal  service,  to  work  for  a  stipulated  period,  or  to  do  a  certain  class  of 
work  that  can  not  be  performed  by  another,  and  dies  before  the  contract 
is  completed.     In  all  these  cases  the  obligation  is  discharged. 

4     Same — implied  contracts.     So,  too,  the  performance  of  duties  implied 
by  law  may  be  excused  when  performance  becomes  impossible  by  inevi 
table  accident,  but  a  duty  or  charge  created  by  the  express  terms  of  an 
agreement  may  not  be  so  excused.     A  party  having  f\\iled  to  provide  for 
his  own  protection  in  case  of  disaster,  the  law  will  not  supply  the  omission. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Miller,  Van  Arman,  Frost  &  Lewis,  for  the  ap- 
pellants. 

Messrs.  Rae  &  Mitchell,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  by  the  appellee  on  a 
bond  given  by  Charles  Vogell  and  AVilliam  B.  Crandall,  as 
principals,  and  the  appellant  Steele,  as  surety,  to  secure  the 
performance  of  the  covenants  of  a  charter-party  bearing  even 
date  with  the  bond.  The  charter-party  was  in  the  usual  form, 
and,  by  its  terms,  Vogell  and  Crandall  were  to  have  the  ex- 
clusive use  and  possession  of  the  propeller  "  Equator,"  to  man 
and  run  her  during  the  season  of  1869,  to  be  employed  in  the 
business  of  commerce  and  navigation  upon  the  lakes  and  nav- 
igable waters  connecting  the  same ;  and  for  the  use  of  the 
vessel  they  were  to  pay  a  stipulated  price,  and  in  addition 
thereto,  it  contained  an  express  covenant  that  they  would  de- 
liver the  propeller  at  the  port  of  Chicago  at  the  close  of  the 
navigation  season  for  that  year,  in  as  good  and  sound  condition 
as  she  then  was,  reasonable  use  and  wear  excepted. 

Two  specific  breaches  were  assigned  on  the  covenants  con- 
tained in  the  bond  :  first,  that  Vogell  and  Crandall  did  not  pay 
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the  stipulated  sums  for  the  use  of  the  vessel;  and,  second,  that 
they  did  not  return  it  at  the  close  of  the  season  of  navigation 
of  the  year  1869,  as  by  the  terms  of  the  charter-party  they 
were  bound  to  do. 

It  is  not  claimed  that  there  is  anything  due  for  the  use  of 
the  vessel,  and  the  main  question  in  the  case  arises  upon  the 
construction  and  legal  effect  of  the  covenant  contained  in  ex- 
press terms  in  the  bond  as  declared  on  in  the  second  breach, 
as  well  as  in  the  charter-party,  "  to  return  and  give  up  the  said 
propeller  'Equator'  to  the  said  E.  A.  Buck,  his  executors,  ad- 
ministrators, and  assigns,  or  his  or  their  order,  at  the  port  of 
Chicago,  at  the  close  of  the  said  season  of  the  year  1869,  in  as 
tight,  staunch  and  good  condition  as  she  now  is,  reasonable 
wear  and  tear  excepted." 

"Whatever  would  discharge  the  liability  of  Vogell  and  Cran- 
dall,  would  of  course  operate  as  an  acquittance  to  the  appel- 
lant Steele,  who  was  only  their  surety  on  the  bond. 

Evidence  was  tendered  on  the  trial  in  the  court  below  to 
prove  that,  before  suit  was  brought,  and  while  Vogell  and 
Crandall  were  in  possession  of  the  propeller  "Equator,"  and 
while  they  were  using  and  employing  her  under  the  charter- 
party  on  the  waters  of  Lake  Michigan,  to  wit,  on  the.  18th  of 
November,  1869,  and  before  any  breach  of  the  condition  of 
the  bond,  the  propeller  Avas  overtaken  by  a  gale,  and  was,  by 
force  and  violence  of  the  wind  and  waves,  and  without  any 
fault  or  negligence  on  the  part  of  Vogell  and  Crandall,  or 
those  navigating  her,  broken  to  pieces  and  sunk  in  the  waters 
of  the  lake,  and  become  and  was  utterly  lost  and  destroyed. 

The  court,  on  objection  being  made,  rejected   the  evidence. 

This  ruling  of  the  court  raises  the  principal  question  in  the 
case :  whether  Vogell  and  Crandall  were  excused  from  the 
performance  of  the  covenant  in  the  charter-party,  to  secun 
which  the  bond  had  been  executed  that  required  them  to  de- 
liver the  propeller  to  the  appellee  at  the  port  of  Chicago,  in 
consequence  of  its  destruction  by  the  perils  of  the  sea,  or  by 
what  is  commonly  called  "  the  act  of  God." 
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It  is  insisted  by  the  counsel  for  the  appellants  that,  when  the 
performance  of  a  contract  has  become  impossible  by  the  act  of 
God,  the  party  is  relieved  from  the  obligation  to  perform,  and 
that  this  rule  is  especially  applicable  to  the  liability  of  a  bailee 
of  personal  property,  even  though  it  arises  upon  an  express  con- 
tract, and  is  especially  applicable  to  the  covenant  to  deliver, 
or  surrender  up,  the  property  of  another  received  by  the  obli- 
gor or  bailee,  even  though  such  obligor  be  a  common  carrier, 
as  to  whom  the  law  applies  the  strictest  rule  of  liability,  and 
that  the  covenant  for  the  breach  of  which  this  action  is  brought 
is  of  this  character. 

If  no  distinction  can  properly  be  taken  between  obligations 
created  by  law,  or  arising  out  of  implied  contracts,  and  wliere 
the  contract  itself  expressly  creates  the  duty  or  charge,  then 
the  rule  of  law  insisted  upon  might  be  maintained,  at  least  to 
a  limited  extent. 

The  general  doctrine  is,  as  laid  down  in  Paradine  v.  Jaine, 
Aleyn,  27,  cited  in  3  Bos.  &  Pul.  420 :  ''Where  a  party,  by 
his  own  contract,  creates  a  duty  or  charge  upon  himself,  he  ig 
bound  to  make  it  good,  if  he  may,  notwithstanding  any  acci- 
dent by  inevitable  necessity,  because  he  might  have  provided 
against  it  by  his  own  contract."  And  as  said  by  Mr.  Justice 
Chambre,  in  the  latter  case:  "If  a  party  enter  into  an  abso-  " 
lute  contract,  without  any  qualifications  or  exceptions,  and  re- 
ceives from  the  party,  with  whom  he  contracts,  the  considera- 
tion for  such  engagement,  he  must  abide  by  the  contract,  and 
cither  do  the  act  or  pay  damages,  his  liability  arising  from  his 
own  direct  and  positive  undertaking."  To  the  same  effect  are 
the  following  cases :  Bacon  et  al.  v.  Cobb  et  al.  45  111.  47 ; 
3£ill  Dam  Foundry  v.  Hovey,  21  Pick.  441 ;  Demott  v.  Jones,  2 
Wallace  1;  School  Trustees  v.  Bennett,  3  Dutch.  518;  Bullock 
V.  Doimmit,  6  Term,  650 ;  Brennock  v.  Pritchard,  6  Term,  750. 

The  principle  that  lies  at  the  foundation  of  the  series  of 
authorities,  English  and  American,  on  this  question,  is,  that 
the  party  must   perform    his   contract,  and   if  loss  occurs  by 
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inevitable  accident,  the  law  will  let  it  rest  upon  the  party  who 
has  contracted  that  he  will  bear  it. 

The  rule  is  a  just  one,  and  has  its  foundation  in  reason,  for, 
if  ho  did  not  intend  to  bear  the  loss,  it  is  natural  to  presume 
that  he  would  have  stipulated  against  it.  It  tends  to  promote 
justice  by  regarding  the  sanctity  of  contracts.  In  some  in- 
stances it  may  work  a  hardship;  so  do  all  general  rules;  but 
they  are  none  the  less  indispensable  in  the  affairs  of  life  for 
that  reason. 

There  have  been  exceptions  allowed  in  obligations  taken  in 
judicial  proceedings,  such  as  recognizances  and  replevin  bonds. 
In  recognizances,  if  the  person  die,  the  liability  of  the  surety 
is  discharged.  So,  too,  in  regard  to  an  obligation  to  deliver  a 
living  animal.  If  it  die,  the  obligor  is  excused  from  perform- 
ance. The  same  principle  prevails  where  a  party  agrees  to 
render  personal  service,  to  work  for  a  stipulated  period,  or  to 
do  a  certain  class  of  work  that  can  not  be  performed  by  an- 
other, and  dies  before  the  contract  is  completed;  the  obligation 
is  discharged.     ScJnoartz  v.  Saunders,  46  111.  22. 

But  where  the  party  may  perform  the  contract,  and  has  not 
provided  for  the  dispensation,  the  law  will  not  do  it  for  hira. 
Where  a  tenant,  for  example,  has  covenanted  to  repair,  and 
the  buildings  fire  destroyed  by  fire,  or  lightning,  or  the  act  of 
God,  as  it  is  termed,  the  tenant  must  rebuild  upon  the  demised 
premises.  The  reason  is  obvious.  He  has  contracted  ex- 
pressly to  do  it,  and  it  is  possible  for  him  to  restore  that  which 
has  been  destroyed,  and  if  he  does  not  do  it,  he  must  respond 
in  damages.  By  rebuilding,  it  will  answer  the  covenant  to  re- 
pair, and  he  can  not  avoid  his  obligation  by  reason  of  the  de- 
struction of  the  building,  even  without  fault  on  his  part.  It 
is  the  contract,  and  he  must  perform  it.  It  is  possible  for  him 
to  comply,  and  the  law  will  not  excuse  performance. 

A  distinction  has  been  taken  between  implied  contracts,  or 
such  as  the  law  raises,  and  express  contracts.  The  perform- 
ance of  duties  implied  by  law  may  be  excused  when  perform- 
ance becomes  impossible  by  inevitable  accident,  but  a  duty  or 
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charge  created  by  the  express  terms  of  an  agreement  may  not 
be  so  excused. 

In  Hovey's  case,  21  Pick.  47,  Mr.  Chief  Justice  Shaw  says: 
"  The  distinction  is  now  well  settled  between  an  obligation  or 
duty  imposed  by  law,  and  that  created  by  covenant  or  act  ot 
the  party.  When  the  law  creates  a  duty,  and  the  party  is  dis- 
abled from  performing  it,  without  any  fault  of  his  own,  the 
law  will  excuse  him,  as  in  waste  to  a  tenant  if  the  same  be 
destroyed  by  a  tempest  or  enemies,  the  lessee  will  be  excused; 
but  where  the  party,  by  his  own  contract,  creates  a  duty  or 
charge  upon  himself,  he  is  bound  to  make  it  good,  notwith- 
standing any  accident  by  inevitable  necessity,  because  he  might 
have  provided  against  it  by  his  contract,"  and  cites  2  Wm. 
Saund.  422  a,  note  2. 

The  reason  given  for  the  rule  is,  that  when,  if  an  event  hap- 
pen which  will  occasion  loss  to  one  or  the  other  contracting 
parties,  yet  the  party  who  contracts  that  the  event  shall  not 
happen,  although  he  may  be  unable' to  perform  his  contract  by 
reason  of  the  act  of  God,  he  shall  stand  the  risk  and  make 
good  the  loss.  The  party  contracting  assumes  the  responsi- 
bility for  the  consequences  that  may  follow,  if,  for  any  cause 
whatever,  he  may  be  unable  to  perform  his  contract.  He  is 
an  insurer  to  the  extent  of  making  good  the  loss. 

The  covenant  in  the.  bond  declared  on  is  of  this  character. 
It  is  absolute  in  its  terms.  It  is  a  positive  undertaking  by 
Vogell  and  Crandall  to  restore  the  propeller  ai  the  end  of  the 
season  for  which  it  was  hired,  notwithstanding  it  might  be  de- 
stroyed by  the  perils  of  the  sea.  The  charter-party  itself  pro- 
vides for  the  return  of  the  propeller,  and  if  this  was  all  the 
contract  between  the  parties,  there  might  be  some  reason  for 
insisting  that  it  creates  no  higher  obligation  than  the  law  im- 
poses. The  charterers  in  this  instance  had  given  the  bond., 
which  is  the  subject  of  this  action,  with  security  for  the  per- 
formance of  this  very  covenant'in  the  charter-party. 

We  are  at  a  loss  to  understand  what  is  wanting  to  make  this 
an  express  covenant  to  re-deliver  the  propeller  at  the  end  of 
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the  navigation  season,  even  to  making  the  charterers  insurers 
against  the  perils  of  the  sea.  Whence  the  necessity  for  the 
bond  and  security,  if  it  was  not  the  express  agreement  and  in- 
tention to  charge  the  charterers,  if  the  propeller  was  lost  by 
the  perils  of  navigation?  If  it  was  simply  that  the  charter- 
ers should  restore  the  propeller,  in  case  it  were  not  lost,  the 
charter-party  imposed  that  obligation,  and  there  could  be  no 
necessity  for  taking  the  bond.  Only  two  covenants  contained 
in  the  charter-party  are  specifically  named  in  the  bond:  first, 
the  payment  of  the  agreed  price  for  the  use;  and,  second,  for 
the  return  of  the  propeller.  The  payment  of  the  hire  was  a 
minor  consideration,  and  doubtless  the  main  covenant  in  the 
charter-party  that  the  bond  was  given  to  secure,  was  the  cov- 
enant to  return  the  propeller.  No  other  construction  can  rea- 
sonably be  given  to  it,  than  that  it  was  an  absolute  undertak- 
ing on  the  part  of  the  appellant  Steele,  that  the  charterers 
should  return  the  propeller  at  the  end  of  the  navigation  sea- 
son, notwithstanding  the  perils  of  the  sea.  His  obligation 
was  absolute,  that  they  should  perform  that  covenant  in  the 
charter-party. 

The  case  of  Madeiras  v.  Hill,  8  Bing.  230,  cited  by  counsel, 
is  not  in  conflict  with  the  views  we  have  expressed.  In  that 
case  it  was  held  that  it  was  no  defense  to  an  action  on  a  char- 
ter-partA'  for  not  sailing  on  the  voyage  towards  the  port  agreed 
on,  that  the  port  was  in  a  state  of  blockade,  if  the  defendant 
knew  the  condition  of  the  port  at  the  time  of  entering  into 
the  charter-party.     The  rule  in  Paradine  v.  Jaine  was  applied. 

Taylor  v.  Caldwell,  113  Eng.  C.  L.  836^  does  not  seem  to  us 
to  be  exactly  in  point.  The  contract  was  for  the  use  of  a 
music  hall  for  certain  days  named,  in  the  future.  Before  either 
party  had  entered  upon  the  execution  of  the  contract,  the  hall 
was  destroyed  by  fire.  It  was  held,  that  the  parties  must  have 
contracted  with  reference  to  the  continued  existence  of  the 
thing  which  constituted  the  foundation  of  what  was  to  be 
done.  The  hall  having  ceased  to  exist,  without  fault  of  either 
party,  it  was  held  that  both  parties  were  discharged  from  the 
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performance  of  their  respective  obligations.  Mr.  Justice 
Blackburn,  in  delivering  the  judgment  of  the  court,  said  : 
"There  seems  to  be  no  doubt  that,  where  there  is  a  positive 
contract  to  do  a  thing,  not  in  itself  unlawful,  the  contractor 
must  perform  it  or  pay  damages  for  not  doing  it,  although,  in 
consequence  of  unforeseen  accidents,  the  performance  of  his 
contract  has  become  unexpectedly  burdensome,  or  even  im- 
possible;" but  takes  the  case  out  of  the  general  rule  on  the 
ground  that  the  parties  in  that  case  must  have  contracted  with 
reference  to  the  continued  existence  of  the  thing  which  formed 
the  basis  of  the  contract,  on  the  principle  of  the  civil  law  that 
such  an  exception  is  implied  in  every  obligation  of  that  char- 
acter. 

The  brig  Casco,  Davies'  R.  184,  illustrates  no  principle  in- 
volved in  the  decision  of  this  case. 

Ames  V.  Belden,  17  Barb.  513,  may  be  distinguished  from 
the  case  at  bar.  There  the  action  was  on  the  charter-party 
containing  equivalent  words  to  those  of  the  charter-party  in 
this  case,  and  it  was  held  that  a  covenant  to  insure  should 
never  be  implied ;  a  covenant  of  that  nature  not  appertaining 
to  contracts  of  bailment. 

Here  the  action  is  not  on  the  charter-party,  but  upon  a  bond 
expressly  conditioned  for  the  performance  of  the  covenants  of 
the  charter-party. 

The  case  of  Bacon  et  al.  v.  Cobb  et  al.  45  111.  47,  is  an 
authority  against  the  position  assumed  by  the  appellant. 

The  court  cites  the  case  of  School  Trustees  v.  Bennett,  3 
Dutch.  513,  which  announces  the  well  recognized  principle 
that,  where  one  of  two  innocent  persons  must  sustain  a  loss, 
the  law  casts  the  burden  upon  the  party  who  agreed  to  sustain 
it,  or  rather  leaves  it  where  the  parties,  by  their  agreement, 
placed  it. 

Such  is  the  character  of  this  transaction.  Vogell  and  Cran- 
dall,  by  the  terms  of  the  charter-party,  agreed  to  return  the 
propeller  at  the  end  of  the  navigation  season,  and  the  appel- 
lant Steele,  as  their  surety,  expressly  agreed,  by  the  terms  of 
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the  bond,  which  is  the  subject  of  this  action,  that  they  should 
perform  that  covenant  in  the  charter-party.  The  parties  did 
not  provide,  by  their  contract,  for  any  excuse  in  case  of  the 
destruction  of  the  propeller  by  reason  of  any  accident  arising 
from  inevitable  necessity,  and  the  law  will  not  supply  the 
omission  for  the  contracting  party.  Having  failed  to  make 
provision  for  their  protection  in  case  of  disaster,  the  parties 
can  not  now  set  up,  as  an  excuse  for  the  non-compliance  with 
the  express  terms  of  the  bond,  that  the  propeller  was  destroyed 
by  the  perils  of  the  sea,  and  the  evidence  as  to  its  destruction 
was  properly  rejected. 

The  mere  fact  that  the  vessel  was  insured  for  the  benefit  of 
the  appellee,  would  constitute  no  defense  to  the  action.  Had 
the  appellant  offered  to  prove  that  the  appellee  had  received 
the  insurance  money,  it  is  conceded  that  no  valid  objection 
could  have  been  interposed.  He  could  have  but  one  satisfac- 
tion for  the  loss  of  his  property.     This  they  did  not  offer  to  do. 

The  court  ruled  correctly  in  excluding  the  evidence  ten- 
dered, and  the  judgment  must  be  affirmed. 

Judgment  a  firmed. 

Mr.  Justice  Sheedox,  dissenting  :  The  destruction  of  the 
vessel  offered  to  be  proved  in  this  case  was  by  what  may  be 
properly  termed,  the  act  of  God. 

It  seems  to  me  to  be  a  principle  sustained  by  the  authorities, 
that  the  obligor  in  a  bond,  in  order  to  avoid  the  forfeiture  of 
his  obligation,  is  not  bound  at  all  events  to  perform  the  con- 
dition of  the  bond,  but  is  excused,  from  the  performance  where 
it  has  been  rendered  impossible  by  the  act  of  God,  or  of  the 
law.  United  States  v.  Tliomas,  15  Wall.  337;  Carpenter  v.  Ste- 
vens, 12  AVend.  589;  The  People  v.  Manning,  8  Cow.  296;  The 
People  V.  Bartlett,  3  Hill,  570;  Co.  Litt.  206  (a). 

No  case  which  has  come  under  my  observation,  limits  the 
principle  to  any  particular  class  of  bonds,  but  it  is  laid  down 
as  a  general  principle  applicable  to  bonds. 
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The  same  doctrine  has  been  applied  to  absolute  express  con- 
tracts by  bailees  and  common  carriers  for  the  delivery  of  the 
thing  bailed,  or  to  be  carried.  Hyland  v.  Paul,  33  Barb.  241 ; 
Price  V.  Hartshorn,  44  N.  Y.  95.  This  bond  was  but  to  secure 
the  performance  of  such  a  contract  by  bailees. 

In  Taylor  v.  Caldwell,  113  E.  C.  L.  R.  113  (3  Best  &  Smith, 
Q.  B.  826),  upon  an  elaborate  consideration  of  the  subject  and 
review  of  the  authorities,  the  principle  is  deduced  that,  in  con- 
tracts  in  which  the  performance  depends  on  the  continued  ex- 
istence of  a  given  person  or  thing,  a  condition  is  implied  that 
the  impossibility  of  performance  arising  from  the  perishing 
of  the  person  or  thing  shall  excuse  the  performance. 

Besides,  the  charter-party  in  this  case  contained  a  provision 
that  the  charterers  should  cause  the  vessel  to  be  insured  in  the 
name  of  Buck,  the  owner,  and  that  they,  the  charterers,  should 
pay  85  per  cent  of  the  premium  for  insurance.  This  was  done, 
or  proof  that  it  was,  was  offered. 

Taking  all  the  writings  together,  in  order  to  ascertain  the 
nature  of  the  contract  and  the  intention  of  the  parties,  this 
policy  of  insurance,  and  not  the  bond,  would  seem  to  be  the 
kind  of  indemnity  which  the  parties  intended  to  provide 
against  such  a  casualty  to  the  vessel  as  the  one  that  occurred. 


Amanda  F.  Armstrong,  Adm'x.  etc. 

V. 

The  City  of  Chicago. 

1.  Special  assessments  in  the  city  of  Chicago — publication  of  notice,  by 
whom  tobe  certified.  The  fact  whether  the  publication  of  notice  of  an  ap- 
plication for  judgment  upon  a  special  assessment  warrant  was  or  was  not 
certified  b}'  the  printer  or  publisher  of  the  newspaper  in  which  it  is 
claimed  the  publication  was  made,  is  open  to  proof 
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2.  So,  wlifre  a  certificate  of  that  character  purported  upon  its  face  to 
have  been  given  by  the  publisher  of  the  newspaper,  but  it  was  shown  by 
proof  that  the  person  certifying  was  not  the  publisher  until  after  the  time 
of  the  publication,  it  was  Jield,  the  certificate  was  insufficient  to  give  the 
court  jurisdiction. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  W.  E.  FuRXESS,  for  the  appellant. 

Mr.  M.  F.  TuLEY,  Corporation  Counsel,  for  the  appellee. 

Mr.    Justice  McAllister   delivered  the   opinion  of  the" 
Court : 

This  is  an  appeal  from  the  judgment  of  the  Superior  Court, 
rendered  at  the  March  term,  1871,  upon  a  special  assessment 
warrant  for  opening  a  street  to  be  called  Campbell  avenue. 

The  collector's  report,  upon  which  judgment  was  sought, 
contained  the  certificate  of  publication  of  the  notice  of  appli- 
cation for  judgment,  bearing  date  the  4th  day  of  March,  1871, 
purporting  to  be  signed  by  Henry  C.  Cook,  publisher  of  the 
•'Chicago  Republican"  newspaper,  certifying  that  the  notice 
Avas  published  in  that  paper  ten  times  consecutively  ;  that  the 
date  of  the  first  paper  containing  the  same  Avas  the  27th  day 
of  Septerliber,  1870,  and  the  date  of  the  last  paper  containing 
it  was  the  7th  day  of  October,  1870. 

The  objection  having  been  duly  made  in  the  court  below, 
the  appellant's  counsel  introduced  evidence  which  stands  un- 
contradicted, showing  that  Cook  was  not  the  publisher  of  this 
newspaper  during  the  time  of  the  publication  of  the  notice  in 
question,  and  did  not  become  such  until  two  months  after  the 
date  of  the  first  paper  containing  the  notice. 

The  certificate  of  publication,  and  such  notice,  are  required 

by  the  13th  section  of  chapter  9  of  city  charter  (Gary's  Laws 

88)  to  be  filed  by  the  collector,  with   his   report,  in  the  court 

to  which   application   for  judgment  is  to  be  made.     It  is  as 

essential  to  the  jurisdiction  of  the  court  that  the  certificate  of 
23— G  1st  III. 
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the  printer  or  publisher  of  the  newspaper  be  filed  as  that  the 
collector's  report  should  be.  The  fact  whether  the  person  cer- 
tifying was  or  was  not  the  printer  or  publisher  at  the  time  of 
publication,  must  be  open  to  proof.  If  he  was  neither,  the 
certificate  is  no  better  than  if  made  by  a  person  who  never 
saw  the  newspaper  in  which  the  notice  is  alleged  to  have  been 
published. 

For  this  reason,  and  because  the  collector  was  not  author- 
ized to  make  application  for  judgment  since  the  new  constitu- 
tion, the  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Lawrence  S.  Beardsley 


Makk  W.  Hill. 

1.  KvPEhij— county  corirt—how  taken.  Where  tlie  county  court  ren- 
derecl  a  judgmeut,  aucT  the  defendant  filed  in  that  court  an  appeal  bond 
which  was  approved  by  the  county  judge  before  the  expiration  of  twenty 
days :  Seld,  the  appeal  was  perfected,  although  the  bond  was  not  sent  to 
the  court  to  which  the  appeal  was  taken  until  after  that  time.  An  appeal 
taken  from  the  probate  court  may  be  perfected  in  the  same  manner  that 
appeals  may  be  from  justices  of  the  peace. 

2.  Where  an  administrator  appeals,  and  the  condition  of  the  bond  re- 
cites that  he  is  administrator,  and  at  the  end  of  his  signature  to  the 
bond  he  adds  "Adm'r,"  the  court  will  not  hold  this  is  an  individual  bond 
of  the  administrator.  A  defect  in  the  condition  of  such  a  bond  must  be 
objected  to  in  tlie  court  to  which  the  appeal  is  taken,  to  be  availing. 
Such  objection  comes  too  late  when  made  for  the  fii'st  time  in  this  court. 

3.  Costs — claim  against  an  estate.  Where  the  record  fails  to  show  when 
the  administrator  was  appointed,  the  date  of  his  letters,  or  that  a  term  of 
court  had  been  fixed  for  the  adjustment  of  claims,  or  any  evidence  that 
defendant  was  administrator  until  the  allowance  of  the  claim,  it  will  not 
be  presumed  that  the  claim  was  irregularly  filed  or  that  the  costs  were 
improperly  awarded  against  the  defendant. 


1871.]  Beardsley  v.  Hill.  355 

Opinion  of  tlie  Court. 

4.  Promissory  note — words  omitted — intendments.  Where  a  person,  by 
a  writing  in  tlie  form  of  a  note,  promises  to  paj^  the  person  named  "one 
hundred  and  ninety-one,  fifty  cents,  for  monej^  borrowed:"  Held,  that 
tliis  was  a  promissory  note  for  the  sum  of  $191.50,  and  that  the  presump- 
tion will  be  indulged  that  the  word  "dollars"  was  unintentionally  omitted 
when  the  note  was  drawn. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county. 

Messrs.  Story  &  King,  for  the  plaintiff  in  error. 

Messrs.  Nicholson  &  Morrison,  for  the  defendant  in  error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  judgment  in  this  ease  was  rendered  upon  the  following 
writing,  originally  filed  in  the  county  court : 

"191.50.  Chicago,  August  8th,  1855. 

Ten  days  after  date  I  promise  to  pay  Thomas  E.  Hamilton, 
or  order,  one  hundred  and  ninety-one,  fifty  cents,  for  money 
borrowed. 

H.  H.  Beardsley." 

The  foregoing  is  an  exact  copy,  as  appears  from  the  amend- 
ed transcript  of  the  record  filed  in  this  court. 

The  first  objection  urged  is,  that  the  appeal  from  the  county 
court  to  the  Superior  Court  was  not  properly  perfected. 

According  to  the  amended  record,  the  judgment  was  ren- 
dered in  the  county  court  on  the  27th  of  September,  1869, 
the  bond  was  approved  by  the  county  judge,  and  filed*  by  the 
county  clerk  on  the  16th  of  October,  and  on  the  18th  of  Oc- 
tober Avas  filed  in  the  office  of  the  clerk  of  the  Superior  Court. 

The  act  establishing  the  county  court,  prescribes  that  iip- 
peals  may  be  taken  from  its  judgments  in  the  same  manner  as 
from  judgments  rendered  by  the  probate  court.  (Sess.  Laws 
1849,  sec.  13,  65.)  Appeals  were  taken  from  the  judgments 
of  the  probate  court  as  from  the  judgments  of  justices  of  the 
peace.  (R.  S.  1845,  sec.  4,  p.  426.)  In  appeals  from  justices 
of  the  peace  the  appeal    is   perfected    by  filing  a  bond  in  the 


356  Beardsley  v.  Hill.  [Sept.  T., 

Opinion  of  the  Court. 

office  of  the  justice  within  twenty  days  from  the  rendition  of 
the  judgment.     (R.  S.  1845,  323  and  324.) 

This  bond  was  filed  in  the  clerk's  office  of  the  county  court 
within  twenty  days  from  the  judgment  and  approved  by  the 
county  judge.  In  the  performance  of  this  duty  he  acted  as  a 
justice  in  a  similar  case.  The  appeal  was  then  perfected  on 
the  part  of  appellant,  and  no  summons  or  notice  was  necessary 
to  the  appellee.     Boyd  v.  Kocher,  31  111.  295. 

The  neglect  of  the  county  judge,  or  of  the  clerk  of  the 
countv  court,  to  file  the  bond  in  the  Superior  Court  within  the 
time  limited  by  the  statute,  does  not  defeat  the  appeal.  This 
was  a  mere  ministerial  duty  on  the  part  of  the  officer,  the  fail- 
ure to  perform  Avhich  should  not  injure  the  appellant.  Little 
V.  Smith,  4  Scam.  400. 

According  to  the  amended  record  the  bond  is  not  the  indi- 
vidual bond  of  Hamilton,  who  was  the  administrator  at  the 
time  of  its  execution.  It  is  recited  in  the  condition  that  he 
was  the  administrator,  and  immediately  following  his  signa- 
ture are  the  letters  ''Adm'r,"  clearly  indicating  the  capacity  in 
which  he  signed  it. 

The  bond  is  in  the  usual  form,  and  recites  that  the  appel- 
lant shall  pay  whatever  judgment  may  be  rendered  on  trial  or 
dismissal  of  the  appeal. 

It  is  objected  that  it  is  defective  in  the  omission  of  the  lan- 
guage required  by  the  act  of  1853:  "to  pay  the  judgment, 
with  costs,  in  the  due  course  of  administration."  (Sess.  Laws 
1853,  p?  267). 

Thia  objection  should  have  been  made  in  the  court  below 
so  that  the  necessary  amendment  might  have  been  made.  As 
this  was  not  done,  it  would  be  trifling  with  the  rights  of  par- 
ties to  permit  this  mere  technical  advantage  to  reverse. 

No  objection  was  made  to  the  bond  in  the  court  below  until 
after  judgment  by  default. 

The  bond  was  not  void  ;  it  M'as  voluntarily  entered  Snto, 
and  creates  a  liability  according  to  its  conditions  and  terms. 
Fournier  v.  Faggott,   3   Scam.  347;   Shavjj  v.  Bedell,  5  Gilm. 
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88;  Young  w.  Mason,  3  Gilm.  55;  Smith  v.  Whitaker,  11  111. 
417. 

But  it  is  assumed  that  any  objection  to  the  bond  given  upon 
the  appeal  from  the  county  court  to  the  circuit  court,  may  be 
made  for  the  first  time  in  this  court. 

The  statute  which  governs  appeals  from  justices  of  the 
peace,  and  which,  to  a  certain  extent,  controls  appeals  from 
the  county  courts  doing  probate  business,  provides  that,  if  the 
bond  be  adjudged  insufficient,  the  party  who  shall  have  execu- 
ted it  shall* not  be  prejudiced  by  such  insufficiency,  provided 
he  will,  in  a  reasonable  time,  execute  a  sufficient  bond. 

The  true  construction  of  this  statute  is,  that  the  appellee  in 
the  court  below,  when  he  is  in  court,  shall  there  present  any 
objections  to  the  bond,  and  the  delinquent  party  can  not  lose 
his  position  until  he  has  had  a  reasonable  time  to  supply  any 
omission  and  perfect  his  bond. 

Some  of  the  objections  now  taken  to  the  bond  would  have 
been  sustained  in  the  court,  and  the  principal  obligor  would 
have  been  allowed  to  amend  or  file  a  new  bond.  We  can  not 
permit  any  amendment,  and  it  would  be  great  injustice  to 
visit  upon  appellee  the  grave  consequences  of  the  omission,  or 
ignorance  of  officers,  in  the  preparation  of  bonds. 

We  think  that  appellant  must  abide  by  his  own  neglect  in 
not  making  the  motion  to  dismiss  in  apt  time  in  the  court 
below.  Such  has  been  the  ruling  of  this  court.  Fournier  v. 
Faggott,  supra ;  Young  v.  Ilason,  supra  ;  Sharp  v.  Bedell,  su- 
pra;  Wear  v.  Kelleen,  38  111.  259. 

It  is  next  claimed  that  the  court  erred  in  rendering  judg- 
ment for  costs  against  appellant,  when  the  claim  was  filed 
against  the  estate  after  the  term  fixed  for  the  adjustment  of 
claims. 

The  record  of  the  proceedings  in  the  county  court  is  sin- 
gularly barren.  It  does  not  state  the  time  of  the  appointment 
of  the  administrator,  the  date  of  the  letters  of  administration, 
or  that  any  term  was  fixed  for  the  adjudication  of  claims. 
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There  is  no  evidence  that  appellant  was  the  administrator 
until  the  allowance  of  the  claim,  when  he  appeared  in  that 
capacity.  It  should  affirmatively  appear  that  the  claim  was 
presented  at  some  other  than  the  regular  term  for  the  adjust- 
ment of  the  debts  of  the  deceased. 

In  this  case  there  is  nothing  upon  which  to  base  a  presump- 
tion that  the  claim  was  filed  irregularly. 

The  construction  of  the  note  raises  a  question  of  more  diffi- 
culty. It  is  contended  by  counsel  for  appellant  that  the  legal 
effect  of  the  instrument  was  misconceived,  and  th^t  the  prom- 
ise was  to  pay  "$1.91  plus  50,  equal  to  $2.41." 

The  court  and  jury  construed  the  note  to  be  a  promise  to 
pay  one  hundred  and  ninety-one  dollars  and  fifty  cents.  In 
this  construction  there  was  no  error. 

The  interpretation  made  by  counsel  for  appellant  is  wholly 
unintelligible  and  inconsistent  with  reason.  We  must  deter- 
mine the  legal  effect  and  hold  that  the  word  "dollars"  was  a 
mere  omission. 

"Borrowed  of  I.  S.  £50  which  I  promise  not  to  pay,"  has 
been  held  to  be  a  note  for  the  payment  of  £50.  The  word 
"not"  should  be  rejected.     Bayley  on  Bills,  ch.  1,  sec.  2,  p.  6. 

A  bill  of  exchange  for  "twenty-five,  seventeen  shillings  and 
three  pence,"  has  been  held  to  be  a  bill  for  the  payment  of 
twenty-five  pounds,  seventeen  shillings  and  three  pence. 
Philips  V.  Tanner,  5  Car.  &  Payne,  488. 

In  this  case,  Mr.  Chief  Justice  Tindal  said  :  "It  must 
mean  pounds,  and  can  not  mean  anything  else." 

In  the  case  under  consideration,  the  note  must  mean  one 
hundred  and  ninety-one  dollars  and   fifty  cents,  or  it  is  un- 


meaning. 


Our  currency  consists  of  dollars  and  cents.  This  note  was 
for  a  sum  of  money.  That  sum  is  not  fifty  cents,  for  then  the 
words  "one  kundred  and  ninety-one"  would  be  useless. 

From  the  manner  in  which  the  figures  are  divided,  and 
from  the  writing,  the  legal  intendment  is  in  favor  of  the  con- 
struction given  by  the  Superior  Court. 
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The  uncertainty  in  the  language  of  this  note  is  not  so  great 
as  in  the  following  cases  : 

"Please  to  pay  the  bearer,  Joseph  B.  Clough,  37.89,  and  I 
will  account  to  you  for  the  same."  , 

It  was  held  that  the  order  was  not  so  unintelligible  as  to  be 
void.     Northru}-)  v.  Sanborn,  22  Ver.  434. 

"For  value  received  1  promise  to  pay  Galman  Booth  thirty- 
tAvo,  twelve  shillings  and  five  pence,  lawful  money." 

It  "was  held  that  the  word  "pounds,"  after  the  words  "thir- 
ty-two," was  necessarily  implied.  Booth  v.  Wallace,  2  Eoot 
(Con.)  247. 

The  judgment  is  affirmed. 

Judgment  ajffirmed. 


Abraham  Holderman 

V. 

Harriet  E.  G-raham  et  al. 

1.  Partition — administrator's  sale — set  aside — consent  to  decree.  A  bill 
was  filed  for  a  partition  amoug  several  tenants  in  common,  and  to  set 
aside  a  sale  of  the  laud  by  an  administrator,  and  the  court,  on  the  hearing, 
rendered  an  interlocutory  decree  setting  aside  the  sale  and  decreeing  that 
a  partition  be  made,  and  referring  the  case  to  the  master,  to  take  jsroof  of 
the  use  aud  occupation,  payment  of  taxes,  and  improvements  made  by  the 
purchaser  at  the  administrator's  sale,  the  master  reported,  aud  the  court 
rendered  a  final  decree  reaffirming  the  former  decree  and  reciting  that  the 
purchaser  from  the  administrator  consented  to  the  rendering  of  the  inter- 
locutoiy  decree ;  the  court  also  stated  the  account,  and  decreed  the  amount 
the  tenants  in  common  should  pay  the  purchaser  at  the  administrator's 
sale:  Held,  that  the  purchaser  could  not  question  the  fart  tliat  he  assented 
to  the  interlocutory  decree.  Where  a  decree  appears,  from  recitals,  to  be 
assented  to,  it  is  not  necessary  that  evidence  of  the  consent  should  be  pre- 
served in  the  record.  If  not  satisfactorj'-,  the  party  dissatisfied  should  pre- 
serve the  evidence  on  -which  the  recital  is  based,  and  then  it  cau  be  reviewed. 

2.  Account — rents — improvements.  In  such  a  case,  where  the  master 
is  required  to  ascertain  the  rental  value  of  a  piece  of  land  for  a  long  period 
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of  time,  lie  sliould  receive  proof  as  to  the  rental  value  for  each  year,  and 
not  a  mere  average ;  as  interest  must  be  computed  on  the  rents,  the  value 
for  each  year  should  appear,  and  it  was  error  for  the  court  to  average  the 
interest  on  the  rents.  And  where  an  occupant  was  charged  with  rents,  and 
allowed  for.improvements,  and  the  fences  on  his  own  land  afforded  the 
means  of  enclosing  the  land  on  which  he  was  charged  rents,  it  was  error 
to  charge  full  rents  for  the  land  and  allow  nothing  for  the  use  of  his  fencfes. 

3.  It  would  not,  in  such  a  case,  be  proper  to  allow  for  improvements 
made  after  the  account  was  ordered,  even  if  the  occupant  made  them  under 
the  supposition  that  they  were  placed  on  his  own  land,  but  in  which  he  was 
mistaken. 

Appeal  from  the  Circuit  Court  of  Grundy  county  ;  the 
Hon.  JosiAH  McRoBEETS,  Judge,  presiding. 

Messrs.  Haeeis  &  Dickey,  and  Messrs.  Boyle  &  Richol- 
SON,  for  the  appellant. 

Mr.  Benj.  Olin  and  Mr.  P.  A.  Aemsteong,  for  the  appel- 
lee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  in  the  circuit  court  of 
Grundy  county,  by  appellees  against  the  appellant  and  other 
defendants,  for  the  partition  of  the  west  half  northwest  quar- 
ter sec.  17,  T.  33,  R.  6,  in  said  county,  together  with  several 
other  tracts  of  land,  and  for  the  setting  aside  of  an  adminis- 
trator's sale  of  said  tract  of  land  to  the  appellant,  made  by  the 
administrator  of  Timothy  Horrom,  deceased,  for  the  payment 
of  the  debts  of  his  estate,  on  the  9th  day  of  May,  1853,  for 
the  sum  of  $800. 

The  bill  prayed  that  the  sale  be  set  aside  subject  to  the  re- 
funding to  appellant  of  the  §800  purchase  money,  with  inter- 
est, taxes,  and  the  value  of  improvements  made  by  him,  after 
deducting  the  rents  and  profits  of  the  land. 

On  the  8th  day  of  March,  1869,  an  interlocutory  decree  was 
rendered,  ordering  partition,  appointing  commissioners  to  make 
it,  and  setting  aside  the  administrator's  sale,  and  requiring  the 
appellant  to  execute  to  the  heirs  of  said  Horrom,  deceased,  a 


1871.]  HoLDEEMAN  V.  Geaham  et  al.  361 

Opiuiou  of  the  Court. 

deed  of  said  tract  of  land,  upon  the  conditions  that  he  be  first 
reimbursed  said  sum  of  $800,  with  interest  thereon  from  the 
said  9th  day  of  May,  1853,  and  also  the  amount  of  taxes  on 
the  land  paid  by  him  since  the  year  1853,  and  interest  thereon, 
and  also  the  value  of  the  improvements  thereon  made  by  him, 
subject  to  his  accounting  to  the  heirs  for  the  value  of  the  rents 
and  profits,  and  for  the  use  and  occupation  of  the  land  from 
May  9th,  1853,  and  interest  thereon,  and  further  ordering  that 
these  matters  be  referred  to  the  master  in  chancery  to  take 
proofs  thereon  and  report  the  same  to  the  court. 

Proofs  were  subsequently  taken  by  the  master  and  reported 
to  the  court. 

Afterwards,  at  the  November  term,  1870,  a  final  decree  Avas 
rendered,  which,  after  reciting  at  large  the  contents  of  the 
former  interlocutory  decree,  declares  "  each  and  every  the 
adjudications,  findings  and  orders  in  said  interlocutory  decree, 
are  confirmed,  and  are  to  be  taken  and  considered  as  if  herein 
inserted  at  length  and  in  full,  and"  to  all  which  all  of  said  de- 
fendants assented;"  and  the  decree  adjudges,  that  the  appel- 
lant be  charged  with  use  and  occupation  of  the  land  in  the 
sum  of  $2440.56,  and  that  he  be  credited  with  the  sum  of 
§2540.56  for  purchase  money,  taxes,  interest,  and  improve- 
ments made  upon  the  land,  and  that  upon  the  payment  to  him 
by  the  heirs  of  Horrom  of  the  difference,  $100,  he  make  to 
them  a  deed  of  the  land. 

The  appellant  in  the  first  place  seeks  to  question  the  pro- 
priety of  the  interlocutory  decree  setting  aside  the  administra- 
tor's sale,  but  he  is  precluded  from  so  doing,  as  that  decree 
was  by  his  consent,  as  appears  by  the  recitals  in  the  final  de- 
cree. 

But  it  is  said  this  recital  or  finding  of  the  court  was  excepted 
to,  and  it  is  insisted  that  there  must  be  proofs  preserved  in  the 
record,  showing  that  the  court  was  warranted  in  such  finding. 
The  contrary  has  been  held  by  this  court.  When  the  court  be- 
low finds  that  all  the  material  allegations  have  been  proved,  we 
will,  in  the  absence  of  anything  rebutting  the  finding  of  the 
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court,  presume  the  evidence  warranted  the  finding.     Bree  v. 
Bree,  51  111.  367. 

This  court  has  repeatedly  held  it  to  be  suflRcient  for  the  de- 
cree to  recite  the  facts  on  which  it  is  founded,  without  any 
further  preserving  in  the  record  of  the  evidence  on  which  the 
facts  were  found.  The  appellant  did  except  generally  to  the 
findings  of  the  court,  but  had  he  wished  to  take  exception  to  this 
particular  finding,  as  to  the  fact  of  his  assent  to  the  interlocutory 
decree,  he  should,  to  make  it  of  avail,  have  preserved  the  evi- 
dence upon  that  point  by  a  bill  of  exceptions,  and  then  we 
could  have  passed  upon  the  sufficiency  of  the  evidence  to 
establish  the  fact  as  found,  and  determined  whether  the  court 
erred  or  not  in  its  finding.  The  fact  that  the  assent  does  not 
appear  by  the  interlocutory  decree  itself,  we  do  not  think  suf- 
ficientlv  rebuts  the  finding. 

It  is  next  objected  that  the  court  erred  in  finding  that  the 
purchase  money  and  taxes  and  interest  thereon,  and  the  value 
of  the  improvements  amounted  only  to  the  sum  of  $2540.56. 

The  appellant  insists  this  sum  should   have  been  $2820.72. 

The  two  allowances  on  both  sides  were  of  the  sums  in  gross, 
without  any  items  being  specified.  The  sum  of  $90,  we  think, 
might  properly  have  been  deducted  from  the  appellant's  claim, 
it  being  money  exjDended  in  improvements  subsequent  to  the 
interlocutory  decree,  and  subsequently  to  the  commissioner's 
sale  of  the  land  to  Booth,  which  took  place  May  1,  1869. 

Under  the  decree,  an  account  was  to  be  taken  of  improve- 
ments already  made,  and  not  of  any  to  be  made  afterwards. 
Thev  appear  to  have  been  innocently  made  by  the  appellant 
under  a  mistake  as  to  the  line,  he  supposing  the  house  stood 
upon  his  own  land ;  yet  they  should  not  have  been  allowed 
under  the  decree. 

There  is  no  controversy  as  to  the  amount  to  be  allowed  for 
purchase  money,  taxes  and  interest,  and  but  little  as  to  the 
improvements  or  their  value,  and  not  much  conflict  of  testi- 
mony. From  an  examination  of  it  as  it  now  appears,  without 
going  into  details,  we  think  that  the  sum  of  $2762.72  should 
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have  been  allowed  to  the  appellant,  with  a  deduction  from  it 
of  the  amount  of  the  value  of  whatever  fencing  was  upon  the 
land  at  the  time  appellant  went  into  possession,  and  which  he 
appropriated  to  his  own  use. 

The  evidence  as  to  that  fencing  is  quite  unsatisfactory,  there 
being  testimony  that  there  were  no  improvements  at  that  time 
except  about  four  acres  broke,  and  other  testimony  that  there 
was  fencing  on  it  equaling  the  amount  the  appellant  put  upon 
it ;  and^  as  the  cause  is  to  be  remanded,  we  will  not  undertake 
to  determine  in  regard  to  the  amount  of  that  item. 

It  is  again  urged,  that  the  court  erred  in  decreeing  that  ap- 
pellant be  charged  with  the  sum  of  §2440.56  for  the  use  and 
occupation  of  the  premises. 

The  testimony  upon  this  subject  was  very  contradictory,  and 
was  so  upon  several  different  points. 

According  to  the  showing  of  the  argument  of  the  counsel  for 
.the  appellees,  there  are  eight  witnesses  on  their  behalf,  whose 
average  estimate  of  the  value  to  Holderman,  of  the  use  of  the 
land  for  sixteen  years,  commencing  with  1853,  is  about  $1.53 
per  acre  per  year,  amounting,  for  the  sixteen  years,  to  the  sum 
of  $1958.40,  and  it  is  said  the  difference  between  this  and  the 
sum  of  $2440.56,  found  by  the  court,  would  be  overcome  by 
the  interest  to  be  allowed  to  the  heirs.  But  the  proofs  do  not 
furnish  any  satisfactory  data  upon  which  to  compute  interest, 
as  there  is  no  estimate  of  the. rent  for  the  years  severally. 

There  appears  to  have  been  a  wide  difference  between  the 
value  of  the  land  at  the  commencement  and  at  the  termination 
of  that  period  of  time,  so  far  as  a  purchase  at  public  sale  may 
be  an  index  of  value,  as  Holderman  paid  $10  per  acre  for  it,  at 
the  administrator's  sale,  and  Booth  $40.50  at  the  commissioner's 
sale,  and  evidently  the  rent  should  be  much  less  for  the  earlier 
years  in  the  series  upon  which  interest  would  run  longest, 
than  for  the  later  ones. 

Again,  the  value  of  the  use  of  the  land  to  Holderman  was 
not  the  proper  measure  of  the  rent  witli  which  to  charge  him. 
The  estimates  of  the  witnesses  are  mostlv  as  to  the  value  of  tlie 
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use  of  the  land  to  him.  But  the  inquiry  should  have  been  as  to 
the  fair,  rental  value  of  the  land  in  the  condition  it  was  when 
Holderman  took  possession  of  it,  uninelosed,  and  Avithout  any 
buildings  upon  it,  and  not  what  was  the  value  of  it  to  Hol- 
derman. 

In  order  to  realize  rents  and  profits  from  the  land,  it  Avould 
have  been  necessary  to  have  enclosed  it  with  a  fence,  and  to 
have  fenced  the  Ottawa  road,  running  through  it,  which  would 
have  required  640  rods  of  fence.  Holderman  having  lands 
surrounding  this,  which  were  already  enclosed  with  a  fence,  did 
not  need  to  fence  this  land  himself,  except  the  Ottawa  road-, 
in  order  to  its  profitable  use  by  him.  It  was  by  reason  of  his 
own  fences  that  the  land  was  of  use  to  him,  and  to  charge  him 
with  the  value  of  such  use,  to  him,  Avould  be  making  him  pay 
for  the  use  of  his  own  fences.  At  least,  if  he  is  to  be  charged 
with  rent  on  such  a  basis,  he  should  be  allowed  a  deduction 
from  it  of  the  interest  on  the  cost  of  the  fences  necessary  fof 
the  use  of  the  land. . 

The  above  estimate  is,  on  a  partial  view  of  the  evidence,  most 
favorable  to  the  appellees. 

On  the  other  hand,  a  large  number  of  witnesses  testify  that 
the  use  of  the  land  for  sixteen  years,  commencing  with  1853, 
would  not  have  been  worth  more  than  the  fencing  around  the 
land,  fencing  the  Ottawa  road,  and  paying  the  taxes. 

We  are  satisfied,  from  a  consideration  of  all  the  proofs  in 
the  case,  that,  according  to  the  weight  of  the  whole  testimony, 
there  should  be  a  considerable  reduction  made  from  the  sum 
found  and  decreed  by  the  court  for  the  use  and  occupation  of 
the  land. 

Having  suggested,  to  this  extent,  the  principles  which  should 
govern  in  taking  the  account,  the  decree,  so  far  as  respects  the 
statement  of  the  account,  and  the  sums  found  due  and  to  be 
paid,  will  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings in  conformity  with  this  opinion. 

Decree  reversed. 
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Richard  Rainfoeth 

V. 

The  People  of  the  State  of  Illinois. 

1.  Evidence — admissibility  of.  Upon  tLe  trial  of  a  partly  prosecuted 
under  an  indictment  charging  him  with  obtaining  money  under  false  pre- 
tenses, the  prosecuting  witness,  the  party  alleged  to  have  been  defrauded, 
testified  that  the  prisoner  represented  he  had  a  large  qnantitj^  of  nutmeg 
graters  and  weather  strips,  and  that  he  was  induced,  bj"  his  representations 
as  to  the  profits  arising  from  the  sale  of  them,  to  embark  in  the  business 
with  him,  and  that  he  paid  him  $200.  On  cross-examination,  the  witness 
was  asked:  "Did  you  not  get  fifty-six  dozen  nutmeg  graters?"  Held,  it 
was  error  to  refuse  to  permit  the  question  to  be  answered.  The  prisoner 
bad  the  right  to  any  testimonj-  which  might  show  his  representations  to 
be  true,  and  any  evidence  which  showed  that  the  propertj'',  or  any  part  of 
it,  was  owned  b}'^  the  prisoner,  and  was  obtained  by  the  prosecutor,  should 
have  been  received  as  explanatorj^  of  the  character  of  the  representations. 

3.  Jury — taking  lO'itten  evidence  loitlithem  on  their  retirement.  The  jury, 
on  their  retirement,  were  permitted  to  take  a  portion  of  the  written  evi- 
dence introduced  on  the,  trial,  but  the  court  refused  the  application  of  the 
prisoner  to  permit  them  to  have  the  other  written  evidence.  Without  de- 
ciding as  to  the  propriety  of  the  course  pursued  in  permitting  the  jury  to 
take  with  them  written  evidence,  this  court  holds  that  the  action  of  the 
circuit  court  in  that  respect  was  unjust  to  the  prisoner;  that  all  the  writ- 
ten evidence  should  have  been  taken  by  the  jurj-,  or  none. 

AVeit  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Henry  Booth,  Judge,  presiding. 

Richard  Rainforth  was  prosecuted  in  the  court  below  under 
an  indictment  which  charged  him,  substantially,  as  follows : 

That  he,  on  the  23d  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy,  in  the  county 
and  State  aforesaid,  with  a  view  to  obtain,  and  for  the  purpose 
of  obtaining,  of  and  from  Alexander  L.  Smith  his  money  and 
personal  property,  and  for  the  purpose  of  selling  to  said  Smith 
one-half  interest  in  the  business  then  being  carried  on  by 
said  Rainforth,  did  then  and  there  unlawfully,  knowingly, 
designedly  and  falsely,  pretend  to  said  Smith  that  he,  the  said 
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Rainforth,  then  and  there  owned,  and  had  on  hand  in  his  busi- 
ness, nine  thousand  feet  of  weather  strips  at  No.  92  Washing- 
ton street,  in  the  city  of  Chicago,  and  that  he  then  and  there 
had  on  hand  and  owned  two  hundred  and  fifty  dozen  nutmeg 
graters,  and  that  his,  said  Kainforth's  business,  was  then  pay- 
ing him  a  profit  of  from  §90  to  §200  per  week ;  whereas,  in 
truth  and  in  fact,  the  said  Rainforth  did  not  then  and  there 
own  and  have  on  liand,  at  No.  92  Washington  street,  in  said 
city,  nine  thousand  feet  of  weather  strips ;  and,  whereas,  in 
truth  and  in  fact,  he,  the  said  Rainforth,  did  not  own  and 
have  on  hand  two  hundred  and  fifty  dozen  nutmeg  graters; 
and,  whereas,  in  truth  and  in  fact,  the  business  of  him,  the 
said  Rainforth,  was  not  then  and  there  paying  him  a  profit  of 
from  $90  to  §200  per  week  ;  and,  whereas,  in  truth  and  in 
fact,  he,  the  said  Rainforth,  well  knew  the  said  pretenses  to  be 
false,  and  that  he,  the  said  Smith,  then  and  there  believed 
said  pretenses  to  be  true,  and  then  and  there  relied  upon  the 
same  as  being  true,  but  was  deceived  thereby.  By  reason  and 
by  means  of  which  said  false  pretenses,  he,  the  said  Rainforth, 
then  and  there  unlawfully,  knowingly  and  designedly,  ob- 
tained of  and  from  said  Smith  one  §20  United  States  note  of 
the  value  of  §20,  two  §10  United  States  notes  of  the  value  of 
§10  each,  one  §20  current  bank  bill  of  the  value  of  §20,  a  cer- 
tain bank  check  for  §160,  dated  on  the  1st  day  of  September, 
A.  D.  1870,  of  the  value  of  §160,  the  property  of  said  Alexan- 
der L.  Smith,  with  the  intent  then  and  there  to  cheat  and 
defraud  him  thereof,  contrary  to  the  statute  and  against  the 
peace  and  dignity  of  the  people  of  the  State  of  Illinois. 

The  jury  rendered  a  verdict  of  guilty,  upon  which  the  court 
gave  judgment  and  sentenced  the  defendant  to  four  months 
imprisonment  in  the  county  jail. 

The  defendant  brings  the  record  to  this  court  and  asks  a 
reversal  of  the  judgment. 

Messrs.  E.  &  A.  Van  Bueen,  for  the  plaintiff  in  error. 
Mr.  Charles  H.  Reed,  State's  Attorney,  for  the  people. 
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Per  CuEiAM :  The  plaintiff  in  error  was  indicted  for  ob- 
taining money  by  false  pretenses. 

The  prosecuting  witness,  and  the  party  alleged  to  have  been 
defraiided,  testified  that  plaintiff  in  error  represented  that  he 
had  a  large  quantity  of  nutmeg  graters  and  weather  strips,  and 
that  he  was  induced,  by  his  representations  as  to  the  profits 
arising  from  a  sale  of  them,  to  embark  in  the  business  with 
him,  and  that  he  paid  him  $200. 

It  was  a  material  inquiry  whether  or  not  plaintiff  in  error 
was  the  owner  and  in  possession  of  the  property  enumerated. 
Every  fact  which  tended  to  rebut  the  alleged  false  pretense 
should  have  been  submitted  to  the  jury. 

On  cross-examination,  the  prosecuting  witness  was  asked  : 
"Did  you  not  get  fifty-six  dozen  nutmeg  graters  ?"  The  court 
refused  to  permit  the  question  to  be  answered.  This  was  error. 
The  party  charged  had  the  right  to  any  testimony  which 
might  show  his  representations  to  be  true.  The  gist  of  the 
offense  was  the  false  pretense.  Proof  which  showed  that  the 
property,  or  any  part  of  it,  was  owned  by  plaintiff  in  error,  and 
obtained  by  the  prosecutor,  should  have  been  received  as  ex- 
planatory of  the  character  of  the  representations. 

A  book  containing  advertisementsof  the  business  was  found 
upon  the  prisoner's  table,  and  the  contents  of  this  book,  to- 
gether with  letters  of  the  parties  and  a  written  agreement  be- 
tween them,  were  read  in  evidence. 

Upon  the  retirement  of  the  jury,  the  court  permitted  them 
to  take  the  book,  and  refused  the  application  of  the  prisoner 
to  allow  them  to  have  the  other  written  evidence. 

We  shall  not  decide  as  to  the  propriety  of  the  course  pur- 
sued, further  than  to  remark  that  this  action  of  the  court  was 
unjust  to  the  prisoner.  All  the  written  evidence  read  to  the 
jury  should  have  been  taken  by  them,  or  none. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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William  Valandschoot 


John  C.  Adams. 

1.  New  trial — verdict  against  the  evidence.    In  this  case,  the  verdict 
of  the  jury  is  regarded  as  fully  sustained  by  the  evidence. 

2.  JuBY — credibility   of  witness.     The   question  whether  a  witness  is 
entitled  to  belief,  is  for  the  jury  to  determine. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the 
Hon.  Geoege  W.  Pleasants,  Judge,  presiding. 

This  was  an  action  brought  by  John  C.  Adams  against  Wil- 
liam Valandschoot,  to  recover  the  sum  of  $25  lost  by  the 
plaintiff  and  alleged  to  have  come  into  the  hands  of  the  de- 
fendant. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff  for  the  amount  claimed. 

To  reverse  this  judgment  the  defendant  appeals. 

Mr.  John  B.  Hawley  and  Mr.  William  H.  Gest,  for  the 
appellant. 

Messrs.  Sweeney  &  Jackson,  for  the  appellee. 

Per  Curiam:  We  are  asked  to  reverse  this  judgment  solely 
on  the  ground  that  the  verdict  is  against  the  evidence.  It  is 
not  against,  but  clearly  sustained  by  the  evidence,  if  the  tes- 
timony of  Buse  can  be  believed.  Upon  that  question  the  jury 
were,  surely,  the  proper  judges.  They  had  the  witness  before 
them,  and  thought  him  entitled  to  belief,  and  there  is  nothing 
in  this  record  showing  he  was  not.  No  attempt  was  made  to 
impeach  his  character,  and  the  statements  which  several  wit- 
nesses swear  he  made  to  them  at  different  times  during  the 
last  two  years,  in  regard  to  the  matter  in  controversy,  only 
differ  from  his  evidence  in  minor  and  immaterial  particulars. 

Judgment  ci^rmed. 
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Andrew  Parker 

V. 

Harriet  N.   Parker. 

1.  'DiYO'RC'E,—jurisdiciio?i.  The  designation  of  an  applicant  for  divorce, 
as  "Harriet  N.  Parker,  of  Grund}'  county,"  is  sufficient  to  give  the  circuit 
court  jurisdiction  of  tlie  parties. 

2.  Jurisdiction — denial  of,  Iwio  sustained.  The  bill  having  shown 
jurisdiction  of  the  subject  matter  and  the  parties,  will  not  be  dismissed 
upon  motion  supported  by  ex  parte  affidavits,  nor  upon  demurrer. 

3.  Same — plea  to  tlie  jurisdiction,  before  answer,  should  be  interposed 
supported  bj^  facts,  giving  opportuiiity  for  rebutting  testimonj'  and  for 
cross-examination. 

4.  Same — waiver.  A  defendant  who,  without  pleading  in  the  mode 
prescribed  by  the  practice  in  chanceiy,  proceeds  to  answer  over,  waives 
liis  objection  to  the  jurisdiction. 

5.  Alimoky.  The  courts  grant  alimony  upon  proof  of  the  circumstan- 
ces of  the  parties,  and  unless  found  excessive,  decrees  will  not  be  dis- 
turbed. The  same  courts  may  afterwards  modify,  on  proof  of  such  change 
as  renders  the  amount  excessive. 

Writ  of  Error  to  the  Circuit  Court  of  Grundy  county; 
the  Hon.  Josiah  McRoberts,  Judge,  presiding. 

Mr.  O.  C.  Gray  and  Mr.  E.  W.  Dewey,  for  the  plaintiff 
in  error. 

Mr.  W.  T.  Hopkins  and  Mr.  B.  C.  Cook,  for  the  defendant 
in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Defendant  in  error  filed  a  bill  for  a  divorce  against  plain- 
tiff in  error,  in  the  Grundy  circuit  court.  The  ground  relied 
upon  was  extreme  and  repeated  cruelty,  coupled  with  deser- 
tion. A  summons  was  issued  to  and  served  by  the  sheriff  of 
DeKalb  county.  A  motion  to  dismiss  the  suit  was  entered, 
upon  the  ground  that  the  court  did    not   have  jurisdiction  of 

the  person  of  complainant  as   her  residence  was  in  DeKalb 
24— 6  1st  III. 
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county  at  the  commencement  of  the  suit,  which  was  overruled 
by  the  court.  Plaintiff  in  error  then  filed  a  demurrer  to  the 
bill  which  was  also  overruled.  An  answer  having  been  filed 
denying  the  material  allegations  of  the  bill,  a  trial  was  had  by 
the  court  and  a  jury,  resulting  in  a  verdict  in  favor  of  com- 
plainant. The  court  thereupon  rendered  a  decree  dissolving 
the  marriage  contract  and  awarding  the  custody  of  Hattie,  one 
of  the  children,  to  complainant,  and  decreeing  her  an  annuity 
of  $400,  payable  quarterly,  for  the  support  of  herself  and 
child.  To  reverse  that  decree  the  record  is  brought  to  this 
court  and  errors  are  assigned. 

It  is  first  urged  that  the  court  should  have  dismissed  the 
suit  for  the  Avant  of  jurisdiction.  The  record  shows  that  one 
of  the  attorneys  for  plaintiff  in  error  filed  in  the  court  below 
an  affidavit,  in  which  he  states  that  plaintiff"  in  error  was  then, 
and  had  been  for  several  years,  a  resident  of  DeKalb  county; 
"that  his  home  is  there,  and  that  said  place  is  also  the  home 
of  said  Harriet  N.  Parker,  and  has  been  for  some  years  last 
past."  Even  if  this  affidavit  showed  facts  sufficient  to  over- 
come the  recital  in  the  bill  that  she  was,  at  the  time  it  was 
filed,  "of  the  county  of  Grundy,"  still  it  is  not  proper  practice 
to  dismiss  a  bill  on  a  mere  motion  for  want  of  jurisdiction 
unless  it  appears  on  the  face  of  the  bill. 

It  is  true,  that  the  last  clause  of  the  2d  section  of  the  di- 
vorce law  requires  the  proceedings  to  be  had  in  the  county  in 
which  the  complainant  resides  ;  but  where  the  objection  ex- 
ists that  the  suit  is  not  brought  in  the  proj^er  county,  it  may 
be  waived  by  the  defendant,  and  unless  raised  in  the  mode 
prescribed  by  the  practice  in  chancery,  it  must  be  treated  as 
abandoned.  In  a  court  of  equity,  when  the  want  of  jurisdic- 
tion appears  on  the  face  of  the  bill,  it  may  be  reached  by  de- 
murrer, and  when  it  does  not  then  the  objection  should  be 
raised  by  plea  to  the  jurisdiction.  It  is  said,  "that  an  objection 
on  the  ground  of  jurisdiction  must  be  taken  either  by  demur- 
rer or  plea,  before  answer,  otherwise  the  court  will  entertain 
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the  suit,  although  the  defendant  may  object  to  it  at  the  hear- 
ing, unless  it  is  in  a  case  in  which  no  circumstances  whatever 
can  give  the  court  jurisdiction."  Danl.  Ch.  Pr.  vol.  2,  p.  140. 
In  this  case,  the  want  of  jurisdiction  does  not  appear  on  the 
face  of  the  bill,  as  it  alleges  that  complainant  is  of  the  county 
of  Grundy,  from  which  it  was  manifest  to  the  court  that  there 
was  jurisdiction.  And  plaintiff  in  error  failing  to  plead  facts 
showing  the  want  of  jurisdiction,  and  answering  to  the  merits 
of  the  bill,  the  court  below  did  right  in  proceeding  with  the 
trial  of  the  cause.  It  was  held,  in  the  case  of  Peeples  v.  Pee- 
ples,  19  111.  269,  that  an  objection  of  this  kind  was  dilatory  in 
its  character  and  should  have  been  raised  before  answer. 
There  is  no  force  in  the  objection  inasmuch  as  we  must  pre- 
sume that,  on  the  motion,  the  evidence  justified  the  decision 
of  the  court,  and  although  the  practice  was  irregular,  still, 
plaintiff  in  error  is  bound  by  it  as  no  plea  was  filed,  and  an 
answer  was  interposed. 

It  follows,  from  the  authority  referred  to,  that  there  was  no 
error  in  overruling  the  motion  to  dismiss.  When  the  question 
is  raised  by  plea,  the  issue  can  be  more  fairly  tried  on  deposi- 
tions or  oral  evidence,  subject  to  cross-examination,  than  by 
loose  ex  parte  affidavits.  A  question  of  residence  is  frequently 
one  of  much  difficulty,  depending  on  a  variety  of  circumstan- 
ces too  complicated  to  be  satisfactorily  tried  by  ex  parte  evi- 
dence. It  is  an  important  issue  to  the  parties,  and  deserves 
to  be  as  fairly  tried  as  others  connected  with  the  case. 

As  to  the  question  of  alimony,  we  are  not  prepared  to  hold 
that  it  is  so  unreasonably  large  as  to  require  its  reduction. 
The  court  below  had  before  it  all  the  evidence,  and  no 
doubt  regarded  it  but  reasonable  and  just.  But  if,  from  the 
change  of  times  or  the  circumstances  of  the  parties,  it  should, 
in  the  future,  become  unreasonable  or  oppressive,  he  can,  un- 
der the  6th  section  of  the  divorce  law,  apply  to  the  court  and 
have  it  modified.  Nor  do  we  see  that  the  objection  is  well 
taken,  that  the  court  undertook  to  control  the  services  of 
plaintiff  in  error.     The  court  only  decreed  that  he  should,  in 
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discharge  of  a  legal  duty,  pay  a  certain  sum  every  three 
months  to  defendant  in  error.  It  does  not  order  him  to  labor 
to  earn  it.  He  is  left  at  liberty  to  raise  the  means  by  the  sale 
of  his  personal  property  or  real  estate,  or  produce  it  from  his 
regular  pursuits,  as  may  suit  his  inclination  or  his  interest. 
He  is  in  the  same  situation  precisely  as  is  any  debtor  against 
Avhom  a  decree  for  the  payment  of  money  in  instalments  is 
required  to  be  made.  It  can  not  be  that  the  court  would 
have  no  power  to  decree  alimony  in  money,  simply  because  the 
■defendant  has  no  productive  property,  as  seems  to  be  contended 
by  counsel,  or  even  if  he  was  destitute  of  property.  Mere 
want  of  means  does  not  release  a  father  from  the  duty  of  sup- 
porting his  helpless  infant  children,  or  from  contributing  to 
the  support  of  a  wife  who  is  divorced  for  his  unmanly  abuse 
and  cruelty,  and  especially  so  when  he  may  have  obtained  a 
large  amount  of  means  from  his  wife.  But  in  such  cases  the 
court  will  be  governed  by  the  circumstances  and  condition  of 
the  parties.  But  for  aught  that  appears  in  the  record,  plain- 
tiflp  in  error  may  have  been  in  the  receipt  of  a  large  income. 
We  perceive  no  error  in  this  record,  and  the  decree  of  the 
court  below  is  affirmed. 

Decree  ajffirmed. 


John  V.  Farwell  et'al. 

V. 

Horace   C.  Metcalf. 

1.  Case — declaration — scienter — demurrer.  "Where  the  declaration 
in  an  action  for  deceit  in  falsely  representing  a  third  person  fit  to  be  trusted, 
averred  that  the  defendant  intended  fraudulently  to  deceive  and  injure  the 
plaintiff,  and  that  the  representations  made  by  him  were  falsely,  fraudu- 
lently and  deceitfully  made,  and  defendant  well  knew  the  parties  were  not 
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fit  to  be  trusted:  Held,  that  this  declaration  was  substantially  good, 
although,  in  the  averment  negativing  the  truth  of  the  representations,  it  ia 
not  averred  that  the  defendant  knew  them  to  be  false,  and  it  was  error  to 
sustain  a  demurrer  to  sucli  a  count  in  a  declaration. 

2.  Counts  which  aver  that  the  representations  were  made  with  in- 
tent to  deceive  and  defraud  the  plaintiff,  but  omit  to  aver  in  terms  that 
defendant  knew  the  insolvency  of  the  parties  to  whom  the  credit  was  given, 
are  substantially  good,  and  are  not  obnoxious  to  a  demurrer.  Such  words 
import  knowledge. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county^ 

This  was  an  action  on  the  ease  brought  by  John  V.  Far- 
well,  Charles  Farwell,  William  D.  Farwell  and  John  K.  Har- 
mon, in  the  Superior  Court  of  Cook  county,  against  Horace 
C.  Metcalf 

The  declaration  contained  three  counts,  and  averred  that 
plaintiffs  were  wholesale  merchants,  and  that  R.  Hoag  &  Co. 
applied  to  them  for  credit  on  the  sale  of  goods,  and  that  de- 
fendant, contriving  and  fraudulently  intending  to  deceive  and 
injure  plaintiffs,  falsely,  fraudulently  and  deceitfully  informed 
plaintiffs  that  William  E.  Hoag,  a  member  of  the  firm  of  K. 
Hoag  &  Co.,  had  been  in  pecuniary  trouble  in  his  business 
matters,  but  had  got  all  such  matters  settled,  and  thereby  in- 
duced plaintiffs  to  sell  to  R.  Hoag  &  Co.  a  bill  of  goods  on 
credit,  when  W.  E.  Hoag  was  in  fact  insolvent. 

The  second  and  third  counts  proceed  upon  similar  represen- 
tations and  ^le. 

Defendant  filed  a  demurrer  to  the  declaration,  which  the 
court  sustained,  and  plaintiffs  abiding  by  their  declaration,  the 
court  rendered  a  judgment  in  bar  of  the  action,  to  reverse 
which  this  writ  of  error  is  prosecuted. 

Messrs.  Wilkinson,  Sackett  &  Bean,  for  the  plaintiffs  in 
error. 

Messrs.  Eldridge  &  Tourtelotte,  for  the  defendant  in 
error. 
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Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

A  demurrer  was  sustained  to  the  declaration  in  this  case, 
and  the  action  of  the  court  in  this  regard  is  the  only  question 
for  consideration. 

The  first  count  is  according  to  the  most  approved  precedents, 
with  one  exception.  In  the  stating  part  of  the  declaration,  it 
avers  the  fraudulent  intent  to  deceive  and  injure  the  plaintifis, 
and  that  the  representations  were  falsely,  fraudulently  and  de- 
ceitfullv  made,  and  that  the  defendant  well  knew  that  the 
parties  were  not  fit  to  be  trusted. 

But  in  the  portion  of  the  declaration  which  negatives  the 
truth  of  the  representations,  the  statement  that  the  defendant 
knew  that  the  parties  to  whom  the  credit  was  given  were  in 
bad  and  insolvent  circumstances,  is  omitted.  In  other  respects 
the  representations  are  fully  negatived. 

This  count  is  formally  good.  Even  if  the  use  of  the  word 
"  fraudulently"  is  not  a  sufficient  averment  of  the  scienter,  the 
previous  averment,  that  the  defendant  well  knew  that  the  par- 
ties were  not  to  be  trusted,  is  sufficient. 

The  second  and  third  counts  aver  that  the  representations 
were  made  with  intent  to  deceive  and  defraud,  the  plaintiffs,  but 
omit  to  charge,  in  terms,  that  the  defendant  knew  the  insol- 
vency of  the  parties  to  whom  the  credit  was  given. 

The  question  is,  therefore,,  presented  as  to  the  meaning  and 
effisct  of  the  words  "fraudulently  and  deceitfully,"  and  "with 
intent  to  deceive  and  defraud." 

Deceit  excludes  the  idea  of  mistake,  and  fraud  has  been 
termed  a  grosser  species  of  deceit.  Deceit  is  a  fraudulent  mis- 
representation, by  which  one  man  deceives  another,  to  the  in- 
jury of  the  latter.  Where  false  statements  are  made,  with 
intent  to  deceive  and  defraud,  the  necessary  implication  is,  that 
the  person  making  such  false  statements,  with  such  intent,  has 
a  knowledge  of  their  falsity.  Otherwise  the  false  character  of 
the  representations,  and  the  intent  to  deceive,  could  not  co- 
exist. 
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Fraud  has  been  defined  to  be  "any  cunning,  deception  or 
artifice,  used  to  circumvent,  cheat  or  deceive  another."  It  is 
inconceivable  how  fraud  could  actual! v  exist,  as  chare-ed,  in  all 
its  deformity,  in  the  declaration,  and  yet  that  the  defendant  did 
not  know  that  his  representations  were  false. 

The  principles  which  govern  in  this  form  of  action  were 
fully  examined  in  Presley  v.  Freeman,  3  Term  R.  51. 

Mr.  Justice  Buller  said,  "The  foundation  of  the  action  is 
fraud  and  deceit  in  the  defendant,  and  damage  to  the  plaintiff. 
Every  deceit  comprehends  a  lie,  but  a  deceit  is  more  than  a 
lie." 

Fraud  practiced,  and  damage  resulting  therefrom,  will  sus-. 
tain  the  action.      Upton  v.  Vail,  6  Johns.  181. 

It  would  seem  to  follow,  as  a  necessary  implication,  if 
fraud  and  deceit  are  broadly  charged,  the  declaration  ought  to 
be  sustained. 

It  is  also  laid  down  in  1  Chitty's  Plead.  338,  that  the  aver- 
ment that  the  representations  were  fraudulently  made  might 
be  a  sufficient  averment  of  the  soienter.  The  same  rule  is 
stated  in  2  Saund.  'Plead.  &  Ev.  60. 

In  actions  at  law  for  deceit  in  falsely  representing  a  third 
person  fit  to  be  trusted,  the  scienter  must  be  substantially  alleged, 
and  must  always  be  proved. 

The  averment  that  the  representations  were  made  fraudu- 
lently, and  with  the  intent  to  deceive  and  defraud,  must  be  re- 
garded as  equivalent  to  an  averment  of  the  scienter,  and  the 
knowledge  of  the  falsity  of  the  representations  must  be  proved 
as  fully  as  if  the  declaration  were  in  the  usual  form.  Evans 
V.  Edmonds,  76  E.  C.  L.  777;   Terrell  \.  Bennet,  18  Geo.  404. 

The  declaration  is  substantially  good,  and  the  demurrer 
should  have  been  overruled. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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George  W.  Akers 


David  George. 

Cattle  rukning  at  labqe — vnder  act  of  1867.  In  an  action  of  re- 
plevin for  the  alleged  wrongful  taking  and  detention  by  the  defendant  of 
ninety  head  of  cattle  belonging  to  the  plaintiff,  the  defendant  justified  the 
taking  and  detention  of  the  cattle  under  the  act  of  March  7,  1867,  entitled 
"An  act  to  prevent  domestic  animals  from  running  at  large  in  the  coun- 
ties of  Monroe,  St.  Clair  and  other  counties."  It  appeared  the  plaintiff's 
cattle  were  in  the  field  of  one  Dement,  with  the  consent  of  the  latter,  and 
that  they  passed  theuce  upon  the  premises  of  the  defendant,  through  a 
breach  in  the  partition  fence  made  by  the  cattle  of  the  defendant  where 
they  were  taken  up  by  him :  Held,  the  breach  thus  made,  it  was  the  duty 
of  the  defendant  to  repair,  and  under  such  circumstances  he  had  no  more 
right  to  take  up  and  hold  the  plaintiff's  cattle  under  the  act  mentioned, 
thus  trespassing  on  his  land,  than  he  would  have  had  if  the  breach  in  the 
fence  had  been  made  by  the  defendant  himself  instead  of  by  his  cattle. 

Appeal,  from  the  Circuit  Court  of  Lee  county;  the  Hon. 
William  W.  Heaton,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  Akers  against 
George,  for  the  alleged  wrongful  taking  and  detention,  by  the 
defendant,  of  ninety  head  of  cattle  belonging  to  the  plaintiff. 

The  defendant  justified  the  taking  of  the  cattle  under  the 
act  of  March  7,  1867,  entitled  "An  act  to  prevent  domestic 
animals  from  running  at  large  in  the  counties  of  Monroe,  St. 
Clair  and  other  counties. ^^ 

The  cattle  were  taken  up  by  the  defendtint  while  upon  his 
premises,  they  having  passed  thereon  from  the  enclosure 
wherein  they  were  grazing. 

To  the  pleas  of  the  defendant  the  plaintiff  filed  an  amended 
additional  replication,  as  follows  : 

That  defendant  ought  not  to  avow  said  taking  of  said  cat- 
tle, etc.,  in  the  place  in  which,  etc.,  and  justly,  etc.,  by  reason 
of  anything  in  said  amended  second  plea  and  additional  plea 
contained,  because  he  says  that,  at  said  time,  when,  etc.,  said 
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lands  of  defendant  in  said  pleas  mentioned  adjoined  the  cer- 
tain lands  of  plaintiff  and  one  John  Dement ;  that  before,  and 
at  the  time  when,  etc.,  said  lands  of  plaintiff  and  John  Dement 
were  enclosed  by  an  outside  fence,  and  made  and  composed 
one  common  field,  were  not  separated  or  divided  by  any  par- 
tition fence,  and  before  then  had  been,  and  then  were,  used, 
occupied  and  enjoyed  by  plaintiff  with  the  consent  and  knowl- 
edge of  said  John  Dement;  that  before  said  time,  when,  etc., 
between  said  lands  of  defendant  and  said  lands  of  said  John 
Dement  there  had  been  erected  a  partition  fence  dividing  and 
separating  said  lands  of  defendant  from  said  lands  of  said 
John  Dement ;  that,  on  September  26,  1869,  the  cattle  of 
defendant  broke  down  said  partition  fence;  that,  thereupon, 
it  became  and  was  the  duty  of  defendant  to  repair  and  ren- 
der sufficient  to  turn  cattle,  said  fence  so  broken  down,  but 
defendant,  notwithstanding  his  said  duty,  suffered  and  permit- 
ted said  fence  to  continue  and  remain  broken  down,  destroyed 
and  insufficient  to  turn  cattle  as  aforesaid  ;  that  said  cattle  of 
said  plaintiff,  in  said  declaration  mentioned,  Avere,  just  before 
the  said  time  when,  etc.,  upon  said  lauds  of  plaintiff  and  said 
lands  of  said  John  Dement,  and  that,  by  reason  of  the  said 
fence  having  so  remained  and  continued  broken  down,  des- 
troyed and  insufficient  to  turn  cattle,  said  cattle  of  plaintiff 
escaped  into,  and  were,  at  said  time,  when  etc.,  upon  said 
lands  of  said  defendant,  and  were  then  and  there  taken,  etc., 
as  in  said  plaintiffs  declaration  alleged. 

To  this  replication  the  court  sustained  a  demurrer.  Upon 
a  trial  of  the  cause  by  the  court,  a  jury  being  waived,  the  is- 
sues were  found  for  the  defendant.     The  plaintiff  appeals. 

Messrs.  Eustace,  Baege  &  Dixon,  for  the  appellant. 

Mr.  James  K.  Edsall,  for  the  appellee. 

Per  Curiam  :  There  was  error  in  sustaining  the  demurrer 
to  the  amended  additional  replication.  It  shows  that  plain- 
tiff's  cattle  were  in  Dement's  field  with   the  consent  of  the 
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latter,  and  they  passed  thence  upon  the  premises  of  the  defend- 
ant through  a  breach  in  the  partition  fence,  made  by  the  cat- 
tle of  the  defendant  himself.  The  breach  thus  made,  it  was 
his  duty  to  repair.  Under  such  circumstances  the  defendant 
had  no  more  right  to  take  up  and  hold  plaintiff's  cattle  un- 
der the  aet  of  1867,  entitled  "Domestic  Animals,"  than  he 
would  have  had  if  the  breach  in  the  fence  had  been  made  by 
the  defendant  himself,  instead  of  by  his  cattle. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Ezra  Carey 

V. 

Franklin  Henderson  et  al.  for  use,  etc. 

1.  Evidence — as  between  co-defendants.  lu  a  suit  in  tlie  names  of  two 
for  tlieuse  of  oue  of  them,  iu  which  llie  one  not  having  interest  testified 
against  his  co-plaintiff,  it  is  competent  to  contradict  or  impeach  him  by 
other  witnesses. 

2.  Same — wlien  contradictory.  When  evidence  is  contradictory,  involv- 
ing the  credibilitj'-  of  witnesses,  the  question  is  one  peculiar}'  for  the  jurj'-, 
and  their  verdict  should  not  be  disturbed. 

3.  Same — legal  presumption.  Whether  a  witness  swears  mistakenly,  or 
knowingly  falsely,  is  a  question  of  fact  for  the  jury,  and  not  one  of  law. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  Thomas  L.  Tipton  and  Mr.  L.   E.  Payson,  for  the 

appellant. 

Messrs.  Pillsbury  &  Lawrence,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

One  of  the  errors  assigned  on  the  record  in  this  case  is,  that 
the  verdict  of  the  jury  was  manifestly  against  the  evidence. 
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The  case,  in  brief,  is  as  follows:  In  June,  1866,  Henderson 
&  Lane,  the  appellees,  purchased  of  the  Carey  Brothers,  John, 
Samuel  and  William,  sons  of  Ezra  Carey,  the  appellant,  a  lot 
of  hogs,  amounting  to  about  $400,  and  shortly  after^vard  a  lot 
of  cattle,  amounting  to  about  §200.  The  Carey  Brothers  sued 
appellees,  in  the  McLean  circuit  court,  and  on  January  27th, 
1868,  recovered  a  judgment  against  them  for  §458.76,  Lane 
having  paid  enough  on  the  stock  out  of  his  store  to  reduce  the 
indebtedness  of  appellees  for  the  stock  so  purchased  to  that 
amount.  Execution  issued  on  the  judgment  and  was  paid  by 
Henderson  August  8th,  1869,  who,  after  such  payment,  brought 
this  suit  in  the  name  of  Henderson  &  Lane,  for  his  use,  against 
Ezra  Carey,  the  father,  claiming  that  Lane  had  paid  the  money 
for  the  stock  to  Ezra  Carey,  and  that  the  latter  loaned  the 
money  back  to  Lane,  individually. 

According  to  the  testimony  of  Henderson,  he,  with  Lane, 
went  to  Ezra  Carey's  for  the  purpose  of  buying  some  fat  hogs, 
who  referred  him  to  the  boys  in  the  field;  that  he  went  with 
Lane  and  made  the  purchase  of  them,  telling  them  he  was  go- 
ing to  Chicago  with  the  hogs  that  night,  and  Avould  pay  them 
for  the  hogs  on  his  return,  which  would  not  exceed  three  days; 
that  after  this  they  bought  the  cattle;  that  he  paid  to  Lane  all 
the  money  for  the  hogs  and  cattle  due  to  the  Careys,  to  pay  over 
to  them;  that  on  the  2d  day  of  December,  1866,  he  had  an 
interview  and  conversation  with  Ezra  Carey  on  the  subject, 
when  Carey,  after  stating  that  Lane  was  indebted  to  him  about 
$600,  said,  ''I  will  tell  you  just  how  it  was;  the  money  was 
for  the  stock  that  you  and  he  bought,  but  Lane  came  to  me 
with  the  money  and  settled  up  for  the  stock,  counted  the 
money  out  to  me  on  his  knee,  and  offered  it  to  me  in  his  hand, 
and  at  the  same  time  asked  me  for  the  loan  of  it,  and  I  let 
him  have  it,  and  felt  just  as  safe  as  though  I  had  put  it  in  the 
bank." 

George  Falkinghara  testifies  to  the  same  admission  sub- 
stantially, on  the  part  of  Ezra  Carey,  in  a  conversation  he  had 
with  him  about  January  12,  1867. 


380  Carey  v.  Henderson  et  al,  etc.        [Sept.  T., 

Opinion  of  the  Court. 

The  witness  Frankenburg  testifies  in  regard  to  the  same  con- 
versation, that  Carey  was  telling  Falkingham  that  Lane  was 
owing  hira  for  stock,  and  that  it  was  good  luck  that  it  was  not 
more,  as  he  could  have  got  more  money  if  he  had  asked  for  it. 

It  is  first  objected  that  the  facts,  as  testified  to  by  Hender- 
son and  Falkingham,  would  not  authorize  a  recovery  against 
appellant.  But  they  were  sufficient  to  justify  the  conclusion 
that  the  money  diie  for  the  stock  was  paid  over  by  Henderson  & 
Lane  to  Ezra  Carey,  and  received  by  the  latter,  and  immediately 
loaned  to  Lane  ;  and  if  Ezra  Carey  had  no  authority  to  receive 
the  money  for  the  Carey  Brothers,  then  he  would  be  liable  to 
Henderson  &  Lane,  as  for  money  had  and  received  to  their 
use. 

The  testimony  of  Ezra  Carey  was  in  full  denial  of  that  of 
Henderson  and  Falkingham. 

It  was  a  case,  then,  of  the  unsworn  statements  of  the  defend- 
ant against  his  sworn  statement,  and  the  jury  saw  fit  to  give 
credence  to  the  former  over  the  latter. 

There  was  much  testimony  corroborative  of  that  of  Hen- 
derson and  Falkingham  to  this  extent,  that  Ezra  Carey  was 
claiming  an  indebtedness  of  about  this  amount  to  be  due  from 
Lane  to  hira,  and  expressed  much  concern  lest  he  should  lose 
it,  on  account  of  Lane's  failure  in  business,  which  took  place 
about  the  25th  of  December,  1866;  and  Henderson  seems  to 
have  had  no  intimation  that  he  was  looked  upon  as  liable  until 
about  the  20th  of  January,  1867,  although  almost  daily  meet- 
ing with  the  Careys,  or  some  of  them. 

The  testimony  of  Lane  coincided  with  that  of  the  defend- 
ant, that  no  such  payment  as  that  claimed  by  Henderson  was 
ever  made  or  offered.  But  the  credit  of  Lane  is  impeached 
by  the  testimony  of  Reuben  and  Jesse  T.  Williams,  who  both 
testify  to  an  admission  of  Lane,  in  the  summer  of  1868,  that 
Henderson  paid  the  money  for  the  stock  bought  of  the  Carey 
brothers,  to  him.  Lane,  and  that  he,  Lane,  took  it  to  Ezra 
Carey  and  settled  with  him  for  the  stock,  and  paid  him,  and 
then  borrowed  it  back  of  him  for  himself. 
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It  was  further  in  testimony,  that  there  was  a  state  of  ill- 
feeling  between  Lane  and  Henderson,  growing  out  of  a  claim 
of  $50  of  the  former  against  the  latter,  which  was  in  suit  be- 
tween them. 

And  here  a  point  is  made,  that  the  court  erred  in  admitting 
the  testimony  of  Reuben  and  Jesse  Williams  to  impeach  that 
of  Lane,  because  the  latter  was  a  co-partner  and  a  co-plaintiif 
with  Henderson  in  the  suit.  No  authority  is  cited  in  support 
of  the  position,  and  we  are  aware  of  no  principle  to  sustain 
it.  The  suit  is  brought  in  the  name  of  Henderson  &  Lane, 
for  the  use  of  Henderson — the  latter  is  the  real  party  to  the 
action.  When  Lane  is  admitted  on  behalf  of  the  defendant, 
to  give  testimony  adverse  to  the  claim  sued  on,  no  reason  is 
perceived  why  Henderson  should  not  be  permitted  to  introduce 
the  contrary  statements  of  the  former  in  discredit  of  his  testi- 
mony. 

There  was  much  contradictory  testimony  in  the  case;  the 
credibility  of  witnesses  was  largely  involved  ;  the  question  was 
one  jDcculiarly  for  a  jury,  and  they  have  passed  upon  it.  We 
can  not  say  that  their  verdict  is  so  manifestly  against  the  evi- 
dence that  it  should  be  disturbed. 

We  do  not  perceive  any  error  in  the  modification  of  defend- 
ant's eighth  instruction,  which  is  assigned  as  error. 

The  modification  consisted  in  striking  out  the  following  con- 
cluding words  of  the  instruction:  "then  the  jury  shall  so 
reconcile  them,  for  the  law  will  presume  mistake  or  misunder- 
standing before  positive  perjury." 

There  is  no  presumption  of  law  on  the  subject.  Whether 
a  witness  swears  mistakenly,  or  knowingly  falsely,  is  a  question 
of  fact  for  the  jury,  and  not  one  of  law. 

It  is  also  assigned  as  error,  that  the  damages  are  excessive 
to  the  extent  of  $3.27,  arising  from  allowing  as  damages  the 
amount  paid  by  Henderson  to  satisfy  the  judgment  against 
Henderson  &  Lane,  on  the  8th  day  of  August,  1868,  with  in- 
terest from  that  time,  instead  of  the  amount  of  the  judgment 
with  interest  from  the  time  of  its  rendition,  January  27, 1868. 
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The  defendant  brings  the  record  to  this  court  and  asks  a 
reversal  of  the  judgment. 

Mr.  Sidney  Thomas,  for  the  plaintiff  in  error. 

Mr.  Charles  H.  Reed,  States  Attorney,  for  the  people. 

Per  CuRiAii :  The  statute  of  1869,  under  which  the  indict- 
ment in  this  case  was  found,  declares  that,  "If  any  warehouse- 
man, storage,  forwarding  or  commission  merchant,  or  his  or 
their  agents,  clerks  or  employees,  shall  convert  to  their  own 
use  the  proceeds  or  profits  arising  from  the  sale  of  any  fruits, 
grain,  flour,  beef,  pork,  or  any  other  goods,  wares  or  merchan- 
dise, otherwise  than  as  instructed  by  the  consignor  of  said 
goods,  and  shall,  on  the  demand  of  the  consignor,  fail  to  de- 
liver over  the  proceeds  or  profits  of  said  goods  after  deducting 
the  usual  per  cent  on  sales  as  commissions,  shall  be  deemed 
guilty  of  a  misdemeanor,"  etc. 

This  statute  being  penal  in  its  nature,  must  receive  a  strict 
construction.  An  actual  demand,  to  be  made  by  the  con- 
signor upon  the  commission  merchant,  is  an  indispensable  pre- 
requisite to  a  conviction. 

The  complaining  witness  testifies  that,  when  he  went  into 
the  place  of  the  accused,  in  Chicago,  the  latter  said :  "I  know 
what  you  have  come  for,  but  it  is  impossible  for  me  to  pay  you 
anything  now."  The  witness  stated  that  the  accused  knew 
well  enough  what  he  had  come  for,  and  this  was  all  the  de- 
mand he  claimed  to  hav^e  been  made. 

In  a  civil  cause,  where  a  demand  was  necessary,  such  evi- 
dence might  be  sufficient  for  a  jury  to  find  a  waiver. 

But  the  statute  under  consideration  requires  both  a  wrong- 
ful conversion  of  the  proceeds  and  a  failure  to  deliver  them 
over  after  a  demand  made  by  the  consignor,  to  constitute  the 
offense. 

The  demand  should  be  made  in  such  a  manner  as  to  fairly 
apprise  the  merchant  that  he  would  be  subject  to  the  penalties 
of  the   statute  if  he  failed  to  comply,  else  he  might,  by  the 
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to  have  been  made :  Held,  that,  while  in  a  civil  cause  where  a  demaud 
was  necessary,  such  evidence  might  be  sufficient  for  a  jurj^to  find  a  waiver, 
yet,  in  this  action,  it  was  insufficient.  The  demand  should  be  made  in 
such  a  manner  as  to  fairly  apprise  the  merchant  that  he  would  be  subject 
to  the  penalties  of  the  statute  if  he  failed  to  comply. 

Writ  of  Eehor  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  a  prosecution  against  Moses  C.  Wright,  on  an 
indictment  found  under  the  act  of  March  4,  1869,  for  the  pro- 
tection of  consignors,  etc.     The  indictment  was  as  follows  : 

State  of  Illinois,  county  of  Cook, — ss.  Of  the  December 
term  of  the  Criminal  Court  of  Cook  county,  in  said  county 
and  State,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  seventy. 

The  grand  jurors  chosen,  selected  and  sworn,  in  and  for  the 
county  of  Cook,  in  the  State  of  Illinois,  in  the  name  and  by 
the  authority  of  the  people  of  the  State  of  Illinois,  upon  their 
oaths,  present  that  Moses  C.  Wright,  late  of  said  county,  on 
the  1st  day  of  November,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy,  in  the  county  and  State  aforesaid, 
being  then  and  there  a  commission  merchant,  did  unlawfully 
convert  to  his  own  use  the  sum  of  $61,  the  property  of  Abijah 
Birdsey,  the  same  being  then  and  there  the  proceeds  arising 
from  the  sale  of  a  certain  quantity  of  peaches  before  then  con- 
signed by  said  Birdsey  to  said  Wright,  otherwise  than  as  in- 
structed by  said  Birdsey,  the  consignor  thereof,  and  that  he, 
the  said  Moses  C.  Wright,  then  and  there  unlawfully  failed  to 
deliver  over  the  proceeds  aforesaid  after  deducting  the  usual 
per  cent  on  the  sale  of  said  peaches  as  commission,  on  demand 
then  and  there  made  therefor  by  the  said  Abijah  Birdsey^ 
contrary  to  the  statute  and  against  the  peace  and  dignity  of 
the  same  people  of  the  State  of  Illinois. 

A  trial  by  jury  at  the  February  term,  1871,  of  the  court 
below,  resulted  in  a  verdict  of  guilty,  and  the  defendant  was 
adjudged  to  pay  a  fine  of  $100. 
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But  the  judgment  recovered  is  only  for  $543.23,  and  so  long 
as  it  is  less  than  the  amount  of  the  money  of  Henderson  & 
Lane,  received  by  the  defendant,  to  wit,  $600,  and  is  no  more 
than  the  sum  actually  paid  by  Henderson  in  order  to  discharge 
the  indebtedness  of  Henderson  &  Lane  to  the  Carey  brothers, 
and  interest  thereon,  we  do  not  see  that  the  defendant  has  any 
just  ground  of  complaint  that  the  damages  are  excessive. 
The  judgment  is  affirmed. 

Judgment  affirmed. 

» 

Mr.  Justice  Scott  dissenting. 


Moses  C.  Wright 

V. 

The  People  of  the  State  of  Illinois. 

1.  Commission  merchant — demand  by  consignor — construction  of  act  of 
1869.  The  act  of  March  4, 1869,  entitled  an  act  for  the  protection  of  con- 
signors of  fruit,  grain,  flour,  etc.,  to  be  sold  on  commission,  which  pro- 
vides that  any  warehouseman,  storage,  forwarding  or  commission  mer- 
chant who,  having  converted  to  his  own  use  the  proceeds  or  profits  aris- 
ing from  the  sale  of  any  goods  otherwise  than  as  instructed  by  the  con- 
signor of  the  goods,  on  demand  of  the  consignor  fails  to  deliver  over  the 
proceeds  or  profits  of  such  goods  after  deducting  the  usual  per  cent  on 
sales  as  commissions,  shall  be  guilty  of  a  misdemeanor,  etc.,  being  a  penal 
statute,  must  receive  a  strict  construction,  and  an  actual  demand  to  be 
made  b)''  the  consignor  upon  the  commission  merchant  is  an  indispensable 
pre-requisite  to  a  conviction  under  it. 

2.  SAUE—siifficiency  of  demand.  In  such  a  prosecution  the  complain- 
ing witness  testified  that,  when  he  went  to  the  place  of  the  accused,  the 
latter  said  :  "I  know  what  you  have  come  for,  but  it  is  impossible  for  me 
to  pay  you  anything  now."  The  witness  stated  that  the  accused  knew 
well  enough  what  he  had  come  for,  and  this  was  all  the  demand  he  claimed 
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very  course  of  dealing  assented  to  by  the  consignor,  be  en- 
trapped into  the  consequences  of  a  criminal  offense  unawares, 
and  without  any  wrong  intention.  Such  a  result  would  be 
repugnant  to  the  spirit  of  our  criminal  code,  and,  as  we  be- 
lieve, to  the  intention  of  the  statute  in  question. 

The  evidence  was  not  sufficient  to  sustain  the  verdict,  and 
the  court  should  have  granted  a  new  trial. 

The  judgment  of  the  court  below  must  be  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


The  Chicago,  Burlington  &  Quincy  Kailroad  Co. 

V. 

James  B.  Dunn. 

1.  Negligence — contrihuiory — compared.  Where,  iu  a  suit  to  recover 
for  injuries  sustained  by  a  collisiou  with  a  railroad  train,  and,  from  the  evi- 
dence, it  is  contended  there  was  negligence  on  both  sides,  and  that  is  the 
principal  contest  before  the  jury,  it  is  error  for  the  court  to  instruct  the 
jurj'  that  the  plaintiif  maj^  recover  if  tliere  was  negligence  on  the  part  of 
the  servants  of  the  company,  unless  the  plaintiff  was  guilty  of  more  care- 
lessness than  the  servants  of  tlie  company.  In  such  cases,  if  both  parties 
are  guilty  of  negligence,  and  it  appears  that  of  the  plaintiff  is  slight,  when 
compared  with  that  of  tlie  defendant,  a  recovery  may  be  had. 

2.  An  instruction  is  not  correct  Avhich  informs  the  jury  that  a  plaintiff 
ill  such  a  case  may  recover,  if  the  negligence  of  the  defendant  is  greater 
than  his.  In  such  a  case,  to  recover,  there  must  be  more  than  a  mere  pre- 
ponderance against  the  defendant;  his  must  be  great,  and  plaintiff's  slight, 
when  compared. 

3.  Cauhiers  op  persons — diligence.  Carriers  of  persons  are  bound  to 
use  the  higliest  degree  of  care  and  diligence  consistent  with  the  practical 
exercise  of  ihe  business  of  carriers,  and  a  person  not  a  passenger  is  entitled 
to  no  higher  degree  of  care  from  them  than  a  passenger;  and  in  such  a 
case  it  is  error  to  instruct  the  jurj^  that  the  employees  of  the  road  were 
bound,  as  far  as  possible,  to  prevent  injur}'  to  a  person  about  crossing  the 
track  in  front  of  a  train. 

25— 6  1st  III. 
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4.  Instruction.  Where  one  instruction  is  clearly  wrong,  and  another 
right,  the  error  of  the  first  is  not  cured  by  giving  the  latter,  as  it  can  not 
be  known  which  governed  the  jury  in  finding  their  verdict. 

Appeal  from  the  Circuit  Court  of  Henderson  county  ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Lanphere,  Frost  &  Simpson,  for  the  appellants. 

Messrs.  Kitchell  &  Arnold,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

On  the  trial  of  this  case  in  the  court  below  the  contest  was 
principally  a  question  of  negligence  of  both  parties.  Appellee 
contended  that  it  was  from  the  negligence  of  appellants  that 
the  injury  was  caused,  whilst  they  contended  that  it  was  by 
reason  of  the  want  of  care  on  the  part  of  appellee. 

From  all  of  the  evidence  heard  by  the  jury,  it  was  a  ques- 
tion for  them  to  determine  whether  there  was  negligence  on 
either  side,  or  only  on  the  part  of  appellants,  or,  if  there  was 
contributory  negligence,  whether  appellants  were  guilty  of 
such  negligence  as,  when  compared  with  that  of  appellee, 
would  greatly  exceed  the  negligence  of  appellee. 

This  court,  in  many  cases,  has  held  that  there  may  be  such 
comparative  negligence,  and  still  the  defendant  be  liable;  but 
when  the  plaintiff  has  been  guilty  of  negligence  which  con- 
tributed to  the  injury,  his  negligence,  when  compared  with 
that  of  the  defendant,  must  be  slight. 

Appellee  asked  and  the  court  gave  this  instruction : 

"  1.  The  plaintiff  had  the  right  to  use  the  street  crossing  at 
the  time  and  the  place  stated  in  the  evidence,  for  passing  to  his 
residence,  and  the  defendants,  by  their  servants,  had  the  right 
to  use  their  railroad  at  said  crossing,  and  in  this  respect  their 
rights  were  equal,  and  the  said  defendants,  at  the  time  and 
place  of  the  injury,  by  its  servants  in  charge  of  said  engine, 
were  bound  to  keep  a  lookout  at  the  crossing,  so  as  to  see  and, 
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as  far  as  possible,  prevent  injury  to  the  plaintiff  in  the  exer- 
cise of  his  right  of  transit  across  the  railroad;  and  if  the  jury- 
believe,  from  the  evidence,  that  the  injury  complained  of  re- 
sulted to  the  plaintiff  by  the  improper  sounding  of  the  whistle 
of  the  engine  when  the  said  mules,  and  persons  in  the  wagon, 
were  in  close  proximity  to  the  engineer,  and  that  such  injury 
could  have  been  prevented  by  the  exercise  of  a  prudent  fore- 
sight in  keeping  a  lookout  upon  said  crossing,  then  the  law  is 
for  the  plaintiff,  unless  the  jury  should  also  believe,  from  the 
evidence,  that  the  plaintiff  was  guilty  of  more  carelessness 
than  the  servants  of  the  defendants." 

It  will  be  observed  that  this  instruction  violates  the  rule  of 
comparative  negligence.  It  directs  a  recovery,  even  if  there 
was  negligence  on  both  sides,  and  it  was  equal,  or  rather  the 
instruction  states  appellee  may  recover  unless  his  negligence 
exceeded  that  of  appellant. 

It  is  the  settled  law  of  this  court,  announced  in  numerous 
cases,  that,  where  the  plaintiff  is  guilty  of  negligence,  to  enti- 
tle him  to  recover,  it  must  be  slight,  when  compared  with  that 
of  the  defendant.  This  instruction  was,  therefore,  calculated 
to  mislead  the  jury,  and  should  not  have  been  given.  It  also 
announces  that  appellants  were  bound  to  the  use  of  all  possi- 
ble care  to  prevent  injury.  This  is  the  natural  construction 
of  the  language,  and  announces  the  rule  too  broadly  in  this 
class  of  cases. 

In  the  case  of  Tuller  v.  Talbot,  23  111.  357,  the  rule  was  sta- 
ted to  be  that,  carriers  of  persons  are  held  to  the  highest  de- 
gree of  care  and  diligence  that  is  consistent  with  the  practi- 
cable exercise  of  their  business  of  carriers. 

Every  possible  care  that  the  human  mind  is  capable  of  ex- 
ercising, without  reference  to  cost  or  delay,  would  render  the 
business  of  common  carriers  impracticable,  and  deter  all  pru- 
dent men  from  adopting  it. 

The  court  should  have  modified  the  instruction  before  it  was 
given.     Appellee  was  not  a  passenger  and  the  road  did  not 
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owe  any  higher  degree  of  care  for  his  safety  than  to  a  passen- 
ger, and  what  was  said  in  TuUer  v.  Talbot,  supra,  was  in  refer- 
ence to  passengers  for  hire.  The  company  were  bound  to  use 
all  reasonable  and  practicable  care  for  appellee's  safety,  but  not 
everv  possible  care. 

Nor  does  the  fourth  of  appellee's  instructions  cure  the  error 
contained  in  the  first.  That  announces  a  right  to  recover  in 
case  of  comparative  negligence,  but  the  rule  is  not  accurately 
stated.  It  states  that  a  recovery  may  be  had  even  if  appellee 
was  guilty  of  negligence,  if  appellants  were  guilty  of  greater 
negligence.  This  authorizes  a  recovery  if  the  jury  only  be- 
lieved the  negligence  of  the  company  preponderated,  however 
slightly,  when  we  have  seen  that  such  is  not  the  rule.  But 
even  had  it  stated  the  rule  correctly,  it  would  only  have  con- 
tradicted the  first  instruction,  and  it  would  not  have  appeared 
which  the  jury  followed. 

From  all  the  evidence  in  the  case,  the  verdict  seems  to 
be  large — to  be  dispro portioned  to  the  injury  received,  even 
if  appellants  were  guilty  of  such  negligence  as  *to  render  them 
liable  for  the  injury;  but  whether  or  not  the  evidence  shows 
such  liability,  we  express  no  opinion,  as  that  is  a  question  fall- 
ing within  the  province  of  the  jury. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Toledo,  Peokia  &  Waksaw  Railway  Co. 

V. 

Benjamin  Hobble. 

New  teial — verdict  against  the  evidence.    In  this  case,  the  verdict  of  the 
jury  is  regarded  as  sustained  by  the  evidence. 
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Appeal  from  tlie  Circuit  Court  of  Peoria  county;  tlieHon. 
S.  D.  PuTERBAUGH,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Hobble  against 
the  railway  company  to  recover  the  value  of  a  horse  killed  by 
a  train  of  cars  on  the  railway  of  the  defendant,  through  the  al- 
leged negligence  of  the  latter.  .  A  trial  by  jury  resulted  in  a 
verdict  and  judgment  in  favor  of  the  plaintiff  for  ^160,  to 
reverse  which  judgment  the  defendant  appeals. 

Messrs.  Ixgersoll  &  McCune,  for  the  appellant. 

Messrs.  McCulloch  &  Rice,  for  the  appellee. 

Per  Curiam  :  No  question  of  law  is  joresented  for  our  con- 
sideration. 

We  have  reviewed  the  evidence  and  affirm  the  judgment. 

Judgment  ajjirmed. 


William  E.  Burr  et  al. 


John  Borden  et  al. 

1.  Sale  under  power  in  mortgage — ndvertisement.  Wlieru  ;i  mort- 
gage sale  is  aiuioiinced  to  be  held  on  the  1st  daj^  of  March,  1860,  between 
the  hours  of  nine  a.  m.  and  four  p.  m.,  the  advertisement  is  siiflQcieut,  the 
hours  belonging  to  the  ordinary  business  portion  of  the  da)'. 

2.  Sale  on  credit — its  validity.  Wliere  such  a  sale  is  advertised  as 
for  cash,  and  at  the  sale  the  mortgagee  states  that  liewHI  not  start  it  at  less 
than  the  amount  of  the  mortgage,  and  a  Uiird  party  bids  that  simount, 
there  being  no  other  bidders,  and  after  it  is  struck  off  to  him  tlie  mort- 
gagee gives  him  credit  on  his  bid,  and  there  is  no  proof  that  this  was 
done  in  pursuance  of  a  previous  arrangement,  such  an  extension  of  pay- 
ment, whatever  it  may  be,  is  wholly  immaterial  and  does  not  vitiate  the 
sale. 
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3.  It  seems  that,  even  if  there  liad  been  au  understanding  between  them 
previous  to  the  sale,  that,  as  to  the  amount  going  to  the  mortgagee,  the 
intending  purchaser  niiglit,  in  case  he  should  purchase,  consider  it  a  loan 
at  ten  per  cent,  such  an  arrangement  would  not,  of  itself,  have  vitiated 
the  sale;  for,  even  if  it  occurred,  it  did  uot  injure  the  mortgagor,  but  was 
for  his  benefit.    • 

4.  Fraudulent  sale — evidence  required.  "Where  it  is  charged  that  the 
purchaser  at  a  mortgage  sale  really  bought  the  property  for  the  mort- 
gagee and  not  for  himself,  but  being  called  bj'^  the  complainants  as  witnesses, 
both  emphatically  deny  it,  but  about  a  year  and  nine  months  after  the  sale 
the  purchaser,  who  had  meantime  been  drawing  the  rents  of  the  property, 
then  conveyed  the  fee  to  the  mortgagee,  the  inference  from  such  a  con- 
veyance is  not  so  strong  as  to  overturn  their  positive  testimony. 

5.  Degree  of  fraud — rule  amended.  Instead  of  saying  that  sales  un- 
der a  power  in  a  mortgage  will  be  set  aside  on  "the  sUgJdest  proof  of  (rand 
or  unfair  conduct,"  the  rule  would  be  more  accurately  stated  by  saying 
"upon  proof  of  the  slightest  fraud  or  unfair  conduct."  But  in  a  case  of 
this  kind,  as  well  as  in  any  other,  a  court  must  fairly  weigh  the  evidence, 
and  can  nor  set  aside  a  sale  merely  upon  slight  proof  of  unfairness,  if  met 
by  preponderating  evidence  on  the  other  side. 

6.  Comparison  op  equities.  In  all  cases  of  this  character,  where  the 
sale  is  attacked,  not  as  simply  void  for  non-compliance  with  the  power,  but 
as  voidable  on  equitable  considerations  having  reference  to  the  unfair 
mode  in  which  the  power  has  been  executed,  the  decision  must  turn  on  a 
comparison  of  the  equities. 

7.  Innocent  purchaser — wTien  protected.  Where  land  was  sold  in 
1860  for  substantially  its  full  value,  and  in  1867  the  property,  having,  iu 
the  meantime,  risen  almost  five-fold  iu  value,  was  sold  to  an  innocent  pur- 
chaser at  this  advanced  rate,  and  he  erected  upon  it  a  very  costly  building, 
a  bill  filed  eight  years  after  the  sale  by  parties  who,  until  that  time,  had 
acquiesced  iu  all  these  proceedings,  and  no  actual  wrong  or  intentional 
fraud  is  shown,  can  not  be  sustained  in  equity. 

8.  Acquiescence — application  to  facts.  Especially  should  the  doctrine 
of  acquiescence  be  favorablj'  regarded  in  this  State  where  the  value  of 
real  estate  is  so  rapidly  changing,  and  persons  are  under  strong  temptation 
to  search  for  defects  in  sales  made  years  ago  in  payment  of  debts,  and  with 
which  the  debtors,  at  the  time,  were  perfectly  content,  and  where  all  par- 
ties affected  by  the  sale  have  remained  for  years  equally  silent  and  satis- 
fied. Long  experience  has  clearlj^  shown  this  rule  to  be  uecessarj^  iu  or- 
der to  pi-event  a  great  mass  of  vexatious  litigation,  singularly  destitute  of 
merit  because  generally  instituted  bj^  persons  who  have  bought  for  a  trifle 
some  dormant  and  forgotten  claim. 
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Writ  of  Error  to  the  Superior  Court  of  Cook  county;  the 
Hon.  John  A.  Jamesox,  Judge^  presiding. 

Messrs.  Moore  &  CAULriEi.D  and  Mr.  H.  C.  Pixdell,  for 
the  plaintiffs  in  error. 

Messrs.  Barker  &  Wait,  Mr.  Wieliam  Hopkixs  and  Mr. 
Geo.  F.  Baieey,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

On  the  1st  of  March,  1860,  the  appellee  Borden,  holding  a 
note  given  by  one  William  H.  Brand,  secured  by  a  mortgage 
upon  a  lot  in  Chicago,  sold  the  lot  under  a  power  in  the  mort- 
gage. The  premises  were  struck  off  to  the  appellee  Spink, 
for  the  amount  due  on  the  mortgage,  $3536,  and  a  deed  was 
made  to  him  on  the  same  day,  and  recorded  March  30th,  1860. 
On  the  26th  of  March,  1860,  Spink  executed  to  Borden  a 
mortgage  to  secure  the  sum  of  |3966,  due  March  1st,  1861, 
with  ten  per  cent  interest,  and  on  the  30th  of  December,  1861, 
conveyed  to  him  the  premises  in  fee  for  a  consideration  ex- 
pressed in  the  deed,  of  $4000.  In  1867,  Borden  sold  the 
premises  to  the  appellee  Blake,  who  has  erected  upon  them 
very  valuable  improvements.  Prior  to  the  sale  in  1860,  but 
subsequently  to  the  execution  of  the  mortgage  to  Borden,  the 
mortgagor,  W.  H.  Brand,  had  executed  another  mortgage 
upon  this  and  other  premises  to  the  heirs  of  W.  M.  Brand,  to 
secure  certain  moneys  held  by  him  as  their  trustee.  This  is 
a  bill  brought  in  their  name  to  set  aside  the  sale  to  Spink  and 
subject  the  property  to  redemption.  The  court  denied  the 
relief  asked  and  the  complainants  appealed. 

The  sale  is  attacked  on  three  grounds  : 

First — For  defect  in  the  advertisement. 

Second — Because  the  sale,  it  is  contended,  was  on  credit, 
when  it  M^as  advertised  as  a  cash  sale. 

T/tird — Because,  it  is  alleged,  the  purchase,  though  in  the 
name  of  Spink,  was  really  for  the  benefit  of  Borden. 
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We  will  consider  these  in  their  order. 

The  objection  taken  to  the  advertisement  is,  that  it  was  not 
sufficiently  specific  as  to  the  time  of  the  sale.  It  announced 
it  to  be  held  on  the  1st  of  March,  1<S60,  between  the  hours  of 
nine  a.  m.  and  four  P.  ii.  This  mode  of  advertising  sales  has 
always  been  regarded  in  this  State  as  sufficient  if  the  hours 
named  belong  to  the  business  portion  of  the  day,  as  they  did 
in  tlie  2^resent  instance.  Trustees  of  Schools  v.  SnelJ,  19  111.  157. 
Persons  who  see  the  advertisement  and  desire  to  attend  the 
sale,  can  easily  ascertain  the  hour  by  inquiring  of  the  j^arties 
about  to  make  the  sale.  If  unwilling  to  wait  at  the  appointed 
place,  and  if  deceived  by  them  and  prevented  from  making  a 
desired  bid,  the  sale  might  be  set  aside.  To  require  the  ad- 
vertisement to  name  the  precise  hour  would  lead  to  inuch 
practical  inconvenience,  and  often  necessitate  a  postponement 
of  the  sale.  It  is  sometimes  very  desirable  for  the  interests 
of  the  debtor  to  delay  a  sale  for  two  or  three  hours  in  order 
to  await  the  arrival  of  persons  expected  to  bid  ;  or,  in  conse- 
quence of  a  storm  or  some  other  unforeseen  emergency.  More- 
over, if  a  particular  hour  were  named  in  all  cases,  the  ques- 
tion whether  the  sale  had  been  held  at  the  hour  named  would 
be  a  fruitful  source  of  litigation.  The  mode  adopted  in  this 
case  has  been  so  generally  in  use  as  the  most  convenient  mode, 
and  has  been  so  free  from  any  evil  consequence,  that  wo  are 
not  inclined  to  hold  an  advertisement  in  this  form  to  be,  of 
itself,  a  sufficient  reason  for  setting  aside  a  sale,  the  hours 
named  being  within  the  ordinary  business  hours  of  the  day. 

The  second  objection  is,  that  the  sale,  though  advertised  as 
a  cash  sale,  was  really  upon  credit.  This  objection  proceeds 
upon  the  theory  that  Spink  was  a  bona  Jide  purchaser,  which, 
however,  is  denied  in  the  third  objection.  The  only  testimony 
upon  this  point  is  that  of  Borden  and  Spink.  They  both  deny 
that  there  was  any  agreement  previous  to  the  sale  that  Spink 
should  have  credit  on  his  bid.  AVhat  extension  ol  payment 
Borden  chose  subsequently  to  give  him,  is  of  course  immate- 
rial.    It  seems  they  were  on  intimate  terms  and  cousins  by 
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marriage.  Spink  attended  the  sale  at  the  suggestion  of  Bor- 
den. The  latter,  when  he  offered  the  property  at  the  sale, 
stated  he  would  not  start  it  at  less  than  the  amount  of  the 
mortgage.  Spink  bid  that  amount,  and  as  there  were  no  other 
bidders  it  was  struck  off  to  him.  We  infer,  from  all  the 
evidence,  that  Borden  had  previously  suggested  to  Spink  that 
the  purchase  would  be  a  good  investment  at  the  amount  due 
on  the  mortgage.  It  is  quite  probable  Spink  expected  to 
make  some  such  arrangement  as  actuallv  was  made  in  case  ho 
should  be  the  purchaser,  but  there  is  nothing  whatever  in  the 
evidence  to  show  Borden  had  promised  it  except  the  mere 
fact  that  the  arrangement  was  made.  Spink  Avas  assistant 
cashier  of  the  Marine  Bank,  and  Borden  swears  he  then 
thought  his  credit  good.  He  might  well  have  thought  Spink 
could  borrow  the  money  at  the  bank,  as  Spink  swears  he  could 
have  done,  though  he  also  swears  he  does  not  think  he  was 
really  solvent  at  that  time,  having  speculated  heavily  in  real 
estate.  We  do  not  consider  the  statement  of  both  the  wit- 
nesses, denying  any  arrangement  for  credit  previous  to  the 
sale,  so  improbable,  when  compared  with  the  other  facts,  as  to 
justify  us  in  pronouncing  it  untrue  merely  because  credit 
was,  in  fact,  given. 

But  even  if  there  had  been  an  understanding  betM-een  them 
previous  to  the  sale,  that,  as  to  the  amount  going  to  Borden, 
Spink,  in  case  he  should  purchase,  might  consider  it  a  loan  at 
ten  per  cent,  we  say  now,  as  we  said  in  Waterman  v.  ^pauklirtg, 
51  111.  430,  that  we  are  not  prepared  to  hold  such  an  arrange- 
ment would  have,  of  itself,  vitiated  the  sale.  Of  course,  Bor- 
den could  not  have  given  credit  for  more  than  the  amount 
due  him,  for  that  would  have  transgressed  his  power.  It  is 
not  pretended  he  did  so.  The  charge  is,  that  he  had  previ- 
ously promised  Spink  he  might  have  time  on  his  bid  at  ten 
per  cent  interest,  or  that  he  would  consider  the  bid  a  loan  of 
money  so  far  as  concerned  the  amount  due  Borden.  We  are 
altogether  unable  to  see  how  this  injured  the  mortgagor,  even 
if  it  occurred.     It  was,  on  the  contrary,  for  his  benefit.     It 
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stimulated  a  bidder  to  offer  more  than  he  would  otherwise  do. 
Borden  was  sacrificing,  not  the  rights  of  the  mortgagor,  but 
his  own,  for  the  sake  of  procuring  a  better  bid  for  the  prop- 
erty. The  mortgagee,  so  long  as  he  acts  in  perfect  good  faith, 
should  be  permitted  to  do  this  as  the  only  means  of  prevent- 
ins;  a  ffreat  sacrifice  of  the  interests  of  the  mortffafror. 

The  case  of  Longwith  v.  Butler,  3  Gilm.  42,  is  cited  by  ap- 
pellants' counsel  upon  this  point,  but  there  is  but  the  faintest 
resemblance  between  this  case  and  that.  In  that,  there  was  a 
corrupt  combination  between  certain  persons,  to  which  the 
mortgagees  were  privy,  to  prevent  competition  at  the  sale  and 
buy  the  lands  at  much  below  their  value.  To  eifect  this,  they 
bribed  other  persons,  intending  to  bid,  not  to  do  so.  The 
larger  portion  of  the  money  was  going  to  the  Bank  of  Illinois, 
and  could  be  paid  in  the  greatly  depreciated  paper  of  the  bank. 
The  conspirators  not  only  bribed  certain  persons,  but  they  told 
another  who  intended  to  bid  that  his  bid  would  have  to  be 
paid  down,  and  in  good  money,  and  thus  dissuaded  liim  from 
bidding.  They  then  bought  the  property  at  tiieir  own  price, 
and  to  a  large  extent  on  credit.  The  court  speak  of  this  as 
holding  out  false  colors,  and  under  the  circumstances  of  that 
case,  as  furnishing,  of  itself,  a  ground  of  relief,  as  it  no  doubt 
did,  because,  in  connection  with  the  other  evidence,  it  showed 
a  corrupt  and  fraudulent  combination  to  sacrifice  the  rights 
of  the  morto;ao;or. 

In  the  case  before  us,  it  is  a  very  striking  fact  that  the  land 
brought  within  about  ten  per  cent  of  its  full  value,  and  doubt- 
less all  that  could  be  got  at  a  forced  sale,  and  undoubtedly 
more  than  it  would  have  brought  but  for  the  effort  made  by 
Borden  to  procure  a  purchaser.  It  was  sold  at  a  time  when, 
according  to  the  evidence,  property  was  at  its  lowest  ebb,  af- 
ter the  inflation  of  1857.  While  an  arrangement  of  the  kind 
we  are  now  considering  might  be  so  connected  with  other  cir- 
cumstances as  to  be  a  badge  of  fraud  in  the  case  before  us,  if 
it  was  ever  made  at  all,  it  could  onlv  have  been  to  induce 
Spink  to  bid  the  full   amount  of  the  mortgage,  for  less  than 
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which  Borden  refused  to  start  the  sale,  and  which  was  sub- 
stantially the  value  of  the  land.  Certainly,  in  this  case,  the 
mortgagor  could  not  complain. 

The  final  objection  is,  that  Spink  really  bought  the  property 
for  Borden  and  not  for  himself.  On  this  point  it  is  only 
necessary  to  say  that  both  Borden  and  Spink,  who  are  called 
by  complainants  to  prove  the  truth  of  this  allegation,  emphat- 
ically deny  it.  The  only  evidence  upon  which  we  are  asked 
to  presume  against  their  testimony  is,  that  about  a  year  and 
nine  months  after  the  sale  Spink  conveyed  the  fee  to  Borden. 
In  the  meantime,  Spink  had  been  drawing  the  rentff  of  the 
property.  We  can  not  say  the  inference  from  this  conveyance 
is  so  strong  as  to  overturn  this  positive  testimony. 

Counsel  for  appellants  repeatedly  cite,  and  with  the  empha- 
sis of  italics,  the  language  of  the  court  in  Longivith  v.  Butler, 
supra,  that  sales  under  a  power  in  a  mortgage  will  be  set 
aside  on  "the  slightest  proof  of  fraud  or  unfair  conduct."  We 
are  of  opinion  the  rule  would  have  been  more  accurately  laid 
down  by  the  court  if  it  had  said  ''upon  proof  of  the  slightest 
fraud  or  unfair  conduct."  Powers  of  this  sort  are  regarded 
with  such  jealousy  by  the  courts,  that  sales  under  them,  if 
attacked  in  due  season,  and  before  the  claims  of  third  persons 
have  intervened,  will  be  set  aside  if  not  conducted  with  com- 
plete fairness.  But  in  a  case  of  this  kind,  as  well  as  in  any 
other,  a  court  must  fairly  weigh  the  evidence,  and  can  not  set 
aside  a  sale  merely  upon  slight  proof  of  unfairness  if  met  by 
preponderating  evidence  on.  the  other  side.  To  say  that  a 
court  will  make  a  decree  divesting  a  legal  title  upon  the  slight- 
est proof  that  may  be  oifered  to  impeach  it,  would  be  inaccu- 
rate in  any  case,  and  we  presume  the  court  in  the  case  cited 
had  in  mind  rather  the  degree  of  the  fraud  than  the  degree  of 
the  proof. 

In  conclusion,  we  will  remark  that  all  cases  of  this  charac- 
ter, where  the  sale  is  attacked  not  as  simply  void  for  non- 
compliance with  the  power,  but  as  voidable  on  equitable  con- 
siderations  having  reference  to  the  unfair  mode  in  which  the 
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power  has  been  executed,  the  decision  must  turn  upon  a  com- 
parison of  the  equities.  In  that  view,  the  present  case  is  clear. 
The  land,  as  already  remarked,  was  sold  in  1860  for  substan- 
tially its  full  value.  In  1867,  the  property  having,  in  the 
meantime,  risen  almost  five-fold  in  value,  was  sold  to  Blake 
for  $19,000,  and  he  has  erected  upon  it  a  very  costly  building, 
so  that  it  is  now  worth  very  much  more  than  even  that  sum. 
It  is  the  title  of  this  innocent  purchaser,  one  of  a  class  always 
favored  in  courts  of  equity,  that  these  complainants  seek  to 
divest.  Not  until  eight  vears  after  the  sale  do  thev  file  their 
bill.  They  acquiesced  in  the  sale  until  the  property  had 
vastly  increased  in  value,  had  been  sold  to  an  innocent  pur- 
chaser, and  great  additional  value  been  given  to  it  by  his  im- 
provements. Even  if  the  rights  of  an  innocent  purchaser 
have  not  intervened,  courts  are  reluctant  to  annul  sales  in 
which  parties  have  acquiesced  for  years,  where  there  has  been 
no  actual  wrong  or  intentional  fraud.  This  principle  should 
be  especially  regarded  in  this  State  where  the  values  of  real 
estate  have  so  rapidly  changed,  and  persons  are  under  strong 
temptation  to  search  for  defects  in  sales  made  years  ago  in 
payment  of  debts,  and  with  which  the  debtors,  at  the  time, 
were  perfectly  content.  We  cast  no  reflections  upon  this  case. 
The  claim  here  set  up  is  not  a  speculative  purchase.  But  our 
experience  in  this  court  has  clearly  shown  us  that,  in  order  to 
prevent  a  great  mass  of  vexatious  litigation,  singularly  desti- 
tute of  merit,  because  generally  instituted  by  persons  who  have 
bought  for  a  trifle  some  dormant  and  forgotten  claim,  the 
doctrine  of  acquiescence  should  receive  a  favorable  considera- 
tion. 

In  the  case  before  us,  whatever  doubts  the  evidence  tends 
to  raise  must  be  resolved  against  the  complainants,  when  we 
consider  the  position  of  Blake  as  an  innocent  purchaser  on  the 
one  hand,  and  the  long  acquiescence  on  tlie  other,  of  all  j)ar- 
ties  affected  by  the  sale  sought  to  be  set  aside. 

Decree  affirmed. 
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The  Town  of  Geneva 

V. 

Merritt  T,  Cole. 

1.  Collection  of  taxes — remedy.  Tlie  remedy  by  distress  for  the  col- 
lection of  taxes  is  not  necessarily  exclusive,  but  a  liability  for  taxes  can  be 
enforced  by  action  of  debt. 

2.  Municipal  corporation — questioning  its  corporate  existence.  In  an 
action  of  debt  brought  by  an  incorporated  town  against  a  resident  thereof 
to  recover  of  the  latter  an  amount  of  tax  assessed  against  him  on  his  prop- 
erty situate  in  the  town,  it  was  lield,  that  the  legal  existence  of  the  corpor- 
ation could  not  be  tested  in  such  action. 

Writ  of  IJrror  to  the  Circuit  Court  of  Kane  county;  the 
Hon.  SiLVANUs  Wilcox,  Judge,  presiding, 

Mr.  Charles  D.  F.  Smith,  for  the  plaintiff  in  error. 
Messrs.  Mayborne  &  Brown,  for  the  defendant  in  error. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt  originally  commenced  before  a 
justice  of  the  peace  of  Kane  county,  by  the  town  of  Geneva, 
against  Merritt  T.  Cole,  to  recover  an  amount  of  tax  assessed 
against  the  defendant  on  his  real  and  personal  property  in  that 
town. 

The  defense  was,  that  neither  the  property  nor  the  jierson 
of  the  defendant  was  of  that  town — it  was  not  his  domicil, 
nor  was  it  the  situs  of  his  property. 

It  appears  the  board  of  trustees  of  the  town  of  Geneva  was 
organized  under  their  charter  May  13,  1867,  and  held  their 
first  meeting  in  that  month,  of  which  plaintiff  in  error  was  a 
member,  and  in  that  year  superintended,  by  authority  of  the 
board,  the  construction  of  a  culvert  on  section  10,  south  and 
west  of  his  residence.  It  was  on  his  motion  before  the  board 
that  a  committee  of  two  was  appointed  to  draft  a  contract  for 
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building  the  culvert,  of  which  plaintiff  in  error  was  one. 
During  all  this  year  his  property  was  assessed  and  taxes  levied 
and  colle^^tod  on  all  his  property,  and  also  for  1868.  Taxes 
have  uniformly  been  collected  from  owners  residing  on  sec- 
tion ten. 

It  also  appears  that,  when  the  taxes  in  question  were  de- 
manded of  him  by  the  collector,  he  promised  to  pay  them  be- 
fore the  expiration  of  the  warrant.  When  called  upon  for  his 
assessment  by  the  town  assessor,  he  said  he  had  just  made  it 
to  the  township  assessor,  and  wished  the  town  assessors  would 
take  it  from  that. 

It  appears  the  original  plat  of  the  town  of  Geneva  was  on 
section  3,  which  section  10  adjoins  on  the  south.  The  property 
of  defendant  assessed  and  taxed  is  all  on  the  north  half  of  sec- 
tion 10.  The  railroad  is  a  little  south  of  the  north  line  of  this 
section,  and  the  residence  of  plaintiff  in  error  south  of  the 
railroad. 

By  the  charter  of  25th  February,  1867,  the  boundaries  of 
the  town  were  as  follows:  All  of  section  3,  the  north  half  of 
section  10,  northwest, quarter  of  section  11,  and  the  west  half 
of  section  2. 

The  claim  of  plaintiff  in  error,  that  the  situs  of  his  prop- 
erty being  on  the  north  half  of  section  10,  and  not  in  the  cor- 
porate limits  of  the  town,  seems  unfounded.  It  is  not  shown 
on  what  part  of  the  north  half  of  section  10  he  resides,  but 
enough  is  shown  to  establish  the  fact  that  it  is  somewhere  on 
the  north  half.  His  property  has  always  been  assessed  as  be- 
ing within  the  limits  of  the  corporation,  and  he  himself  has 
acted  as  an  officer  of  the  corporation. 

Another  point  made  is,  that  an  action  of  debt  will  not  lie 
for  taxes.  This  question  is  settled  by  Dunkqj  v.  Gallatin  County, 
15  111.  7,  and  Ryan  v.  Gallatin  County,  14  ibid.  78,  where  it 
was  held  that  the  remedy  by  distress  for  the  collection  of 
taxes  is  not  necessarily  exclusive — a  liability  for  taxes  can  be 
enforced  by  action  of  debt. 
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As  the  bill  of  exceptions  does  not  purport  to  contain  all  the 
evidence,  we  can  not  decide  any  other  questions  made  by  ap- 
pellant. The  legal  existence  of  the  corporation  can  not  be 
tested  in  this  action. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


John  Stevens  et  al. 

V. 

Dawson  Hay,  Adm'r. 

1.  Witness — competency  under  the  statute.  Where  a  mau  and  his  wife 
executed  a  mortgage  on  real  estate  to  secure  a  note,  and  the  mortgagee  as- 
signed the  note  and  mortgage,  and  the  assignee  died,  and  his  administrator 
filed  a  bill  to  foreclose  the  mortgage,  the  mortgagors  were  not  competent 
witnesses  to  prove  a  defense,  as  they  were  not  embraced  in  the  statute  ren- 
dering parties  competent  witnesses. 

2.  Mortgage — assignment.  A  mortgage  executed  by  parties  living  in 
this  State,  to  be  used  in  the  State  of  Ohio,  to  indemnify  auy  person  who 
might  become  bail  for  a  person  in  that  State,  which  is  assigned  to  such  bail, 
is  valid,  and  may  be  enfoi'ced  to  the  extent  of  loss  by  the  bail  on  the  re- 
cognizance. 

3.  Where  a  person  became  such  bail  on  the  assurance  that  the  note  and 
mortgage  were  assigned  to  him  as  an  indemnity,  and  after  his  deatli  these 
instruments  properly  assigned  to  him  are  found  amongst  the  papers  of  the 
attorney  who  procured  him  to  become  bail,  and  who  had  also  died,  the  pre- 
sumption is,  that  the  assignment  was  properly  made. 

4.  Bail — liability  of.  Where  a  recognizance  has  been  forfeited  in  the 
State  of  Ohio,  and  suit  brought  on  the  recognizance,  resulting  in  a 
judgment  in  favor  of  the  bail,  and,  on  appeal,  the  judgment  is  reversed 
and  the  cause  remanded,  and  the  bail  then  compromises  with  the  State,  and 
pays  a  part  of  the  amount  of  the  recognizance  in  discharge  of  the  forfeit- 
ure :  Hdd,  that  the  liability  of  the  bail  was  thus  fixed,  and  when  he  made 
the  payment  he  might  then  look  to  his  principal,  or  to  the  note  and  mort- 
gage that  had  been  assigned  to  him,  for  indemnity,  and  might  enforce  the 
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mortgage  to  the  extent  that  he  had  paid  on  the  forfeited  recognizance  and 
necessary  expenses,  if  that  did  not  exceed  the  amount  of  the  mortgage 
note. 

5.  Recognizance— /(9?/ez7wre  Where  the  principal  fails  to  appear  ac- 
cording to  the  condition  of  his  recognizance,  and  a  forfeiture  is  talien,  the 
liability  of  the  bail  is  fixed,  and  he  can  onl}'^  show  that  there  was  no  power 
to  take  the  recognizance,  that  it  is  invalid,  or  that  he  has  in  some  mode 
been  discharged,  to  escape  liability. 

Appeal  from  the  Circuit  Court  of  LaSalle  county ;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

Mr.  B.  C.  Cook,  for  the  appellants. 

Mr.  Frank  J.  Craavford,  for  the  ai^pellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  one  Charles  Hay,  a  brother  of  Mrs.  Ste- 
phens, had  been  indicted  in  the  common  pleas  court  of  Wayne 
county,  in  Ohio,  for  nine  several  forgeries,  under  which  he 
was  then  imprisoned  in  the  Wooster  jail;  and  appellants,  for 
the  purpose  of  indemnifying  any  person  who  should  become 
his  bail,  executed  the  note  and  mortgage  upon  which  this  suit 
is  brought.  Levi  Cox  being  the  attorney  for  accused,  these 
instruments  were  made  payable  to  him.  The  bail  was  fixed 
by  the  court  at  $500,  in  each  of  the  nine  cases. 

Charles  Hay,  an  uncle  of  accused,  on  the  13th  of  Novem- 
ber, 1860,  became  his  bail  in  all  of  the  cases,  and  he  was  re- 
leased from  imprisonment;  and  on  the  next  day,  in  pursuance 
to  a  previous  arrangement,  the  note  and  mortgage  were  en- 
dorsed by  Cox  to  the  bail  to  indemnify  him  against  any  loss 
he  might  incur  by  entering  into  the  several  recognizances.  On 
the  26th  of  the  same  month,  the  accused  failing  to  appear,  the 
recognizances  were  forfeited  in  the  court  of  common  pleas. 

In  the  vear  1865,  suits  were  brought  bv  tLe  State  of  Ohio, 
in  the  same  court,  on  the  recognizances,  when  the  bail  inter- 
posed a  defense  that  the  probate  court  liad  no  authority  in  law 
to  recognize  persons  indicted  for  crime,  and  the  accused  had 
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not  been  lawfully  imprisoned,  upon  which  there  was  an  issue, 
which,  on  a  trial,  was  found  against  the  State;  but,  on  appeal, 
the  judgment  was  reversed  and  the  cause  remanded. 

Charles  Hay,  the  bail,  then  petitioned  one  of  the  supreme 
judges  for  leave  to  file  a  petition  in  error  in  the  Supreme 
Court,  which  was  refused.  To  save  further  expense,  "Hay, 
the  bail,  settled  with  the  attorneys  for  the  State,  and  paid,  in 
satisfaction  of  his  liability  on  all  of  the  recognizances,  the  sum 
of  $2750  and  costs. 

Charles  Hay,  the  uncle,  in  this  litigation,  incurred,  as  it  is 
alleged,  expenses  for  attorneys'  fees,  $500.  He  subsequently 
died,  and,  on  the  15th  day  of  October,  1867,  appellee  Avas  ap- 
pointed administrator  of  his  estate,  and  to  have  refunded  the 
-money  thus  paid  on  the  judgment  on  the  recognizance,  and 
attorneys'  fees,  appellee  filed  this  bill  to  foreclose  the  mort- 
gage. 

Appellants  set  up,  in  their  answer,  that  the  note  and  mort- 
gage were  executed  and  sent  to  Cox,  that  he  might  procure  a 
loan  of  $2500  from  Charles  Hay,  deceased,  but  that  the  money 
was  never  obtained,  and  that  the  consideration  had  failed. 

Appellant  Milton  Stevens  claims  the  mortgaged  premises  bv 
a  deed  of  conveyance  from  the  other  appellants,  and  filed  a 
cross  bill  to  have  his  rights  established,  the  answer  to  which 
denies  that  the  conveyance  was  bona  fide,  and  alleges  that  it 
was  subsequent  in  time  to  the  mortgage,  and  must  be  held  sub- 
ject to  its  provisions. 

On  the  trial  below,  Stevens  and  wife  testified  to  the  version 
they  gave  of  the  matter,  in  their  answer:  that  the  note  and 
mortgage  were  executed  to  procure  a  loan  of  money.  Their 
evidence  was  not  admissible,  under  our  statute,  as  the  assignee 
was  dead,  and  the  proceedings  were  instituted  by  his  adminis- 
trator. They  do  not  come  within  any  exception  of  the  statute. 
The  record  shows  they  testified  in  their  own  behalf,  as  well  as 
for  their  co-defendant,  against  the  objection  of  appellee's  coun- 
sel;  and  being  incompetent,  their  testimony  should  not  have 

been   received.     If  it  were  excluded,  the  evidence  would  be 
26— 6  1st  liA.. 
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overwhelming  that  the  note  and  mortgage  were  executed  to 
enable  Cox  to  obtain  bail  for  the  accused  by  transferring  it  as 
an  indemnity  to  whoever  might  become  bail.  But  if  it  were 
considered  in  the  case,  then  the  evidence  strongly  preponder- 
ates in  favor  of  the  fact  that  the  instruments  were  executed 
for  that  purpose,  and  not  to  procure  a  loan  of  money.  To  this, 
Harris,  the  justice  of  the  peace  who  prepared  the  papers  and 
took  the  acknowledgment,  and  Delia  Sloan,  then  the  wife  of 
accused,  and  who  had  come  to  this  State  for  the  express  pur- 
pose of  procuring  the  instruments,  that,  with  them,  her  husband 
might  be  enabled  to  procure  bail,  both  clearly  and  unequivo- 
cally swear.  They  were  both  present,  and  heard  and  knew 
what  was  said  and  done  when  the  instruments  Avere  executed, 
and  Mrs.  Sloan  was  entrusted  with  them  to  be  delivered  to 
Cox,  in  Ohio,  for  the  purpose.  They  are  both  disinterested 
and  free  from  all  interest,  and  had  an  equal  opportunity  to 
know  all  the  facts,  and  their  evidence  is  entitled  to  more  weight 
than  appellants',  even  if  theirs   was  admissible. 

Again,  John  Stevens  stated  to  Flattery,  in  a  conversation 
with  him,  when  he  desired  the  latter  to  surrender  the  note  and 
mortgage,  that  the  recognizances,  on  wliich  the  assignee  was 
bail,  Avere  void  and  could  not  be  collected.  He  placed  the  de- 
mand alone  on  that  ground.  He  also  admitted  to  Jeffries  that 
they  were  given  to  indemnify  any  one  who  might  become  bail. 
And  to  Welker  he  claimed  that,  if  the  note  and  mortgage  were 
given  for  indemnity,  Charles  Hay  was  not  liable  on  the  recog- 
nizances, and  they  should  be  given  up  to  him. 

With  such  au  arrav  of  evidence  in  the  record,  we  can  have 
no  doubt  that  the  note  and  mortgage  were  executed  to  be  used 
by  Cox  in  procuring  bail  precisely  as  he  did,  and  that  he  thus 
was  constituted  and  became  a  trustee  for  the  purpose,  and  that, 
having  procured  Charles  Hay  to  become  bail,  if  it  was  induced 
by  the  assignment  of  the  note  and  mortgage,  he  acted  withiu 
the  scope  of  his  powers  as  such  trustee,  and  the  bail  became 
fully  invested  with  the  right  to  insist  upon  indemnity  fr^'m  the 
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mortgaged  premises  to  the  extent  of  the  note  and  mortgage, 
if  he  had  been  compelled  to  pay  that  sum  on  the  recognizances. 

But  it  is  urged  that  there  is  no  evidence  that  the  note  and 
mortgage  ever  in  fact  were  assigned  or  passed  to  Charles  Hay, 
the  bail.  Cox  is  dead,  and  we  have  to  look  to  other  evidence 
for  proof  of  the  fact. 

Welker  swears  that  Cox  informed  him  that  he  had  assigned 
the  note  and  mortgage  to  Hay.  It  appears  Cox  was  his  attor- 
ney, and  the  papers  were  found  in  a  desk  of  his  after  his 
death,  indorsed  as  they  now  are ;  and  Mrs.  Sloan  swears  that 
Charles  Hay,  at  the  solicitation  of  Cox  and  herself,  became 
bail  under  the  agreement  that  the  note  and  mortgage  Avere  to 
be  assigned  to  him  as  indemnity.  This  proof  is  sufficient  to 
establish  the  fact,  and  his  statements  to  Jeffries  and  Welker 
show  that  John  Stevens  recognized  Charles  Hay  as  the  assignee 
of  these  instruments. 

We  regard  the  evidence  as  abundant  to  show  that  he  was 
the  assignee,  and,  as  such,  had  the  right,  which  has  vested  in 
his  representative,  to  enforce  the  mortgage  to  indemnify  him 
for  moneys  paid  by  him  on  the  forfeiture  of  the  recognizances. 

It  is  urged  that  appellee  failed,  by  the  evidence,  to  prove 
that  his  intestate  was  liable  to  pay  the  money  to  the  State  in 
discharge  of  the  several  recognizances,  and  hence  appellants 
can  not  be  charged  with  the  amount. 

The  evidence  shows  that  the  recognizances  were  forfeited, 
and  if  so,  that  created  a  prima  facie  liability  for  their  payment. 
A  judgment  was  subsequently  rendered  in  favor  of  the  re- 
cognizor in  a  suit  brought  in  the  common  pleas  court,  but,  on 
error  to  the  district  court,  the  judgment  was  reversed  and  the 
cause  remanded.  This  left  the  judgment  of  forfeiture  in  full 
force  and  effect,  and  a  judgment  of  the  district  court  in  like 
force,  holding  that  the  recognizances  were  legally  entered  into 
before  the  probate  judge.  The  defense  interposed  was  held 
insuiScient.  This,  then,  was  prima  facie  such  a  liability  as 
required  the  recognizors  to  pay  the  forfeiture. 
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Having  shown  a  prima  facie  liability  on  behalf  of  decedentj 
it  then  devolved  upon  appellants  to  overcome  that  presump- 
tion by  showing  that  some  defense  existed  that  would  have  de- 
feated a  recovery  by  the  State  in  the  suit  then  pending. 

Appellants  have  not  even  suggested,  much  less  proved,  any 
defense  tliat  could  have  been  successfully  interposed. 

On  rendering  the  judgments  of  forfeiture,  the  liability  of 
bail  was  fixed,  unless  some  release,  discharge  or  want  of  orig- 
inal liability  on  the  recognizances  could  be  shown  on  scire  fa- 
cias, or  in  a  suit  on  the  record,  and  none  has  been  suggested 
to  have  existed.  His  liability  being  fixed,  he  was  not  required 
to  incur  further  expense  by  litigation.  If  he  paid  without 
being  in  fact  liable,  although  the  record  showed  he  was,  ap- 
pellants could  have  shown  it  and  escaped  all  responsibility ; 
but  no  proof  was  introduced  to  show  that  the  principal  had 
paid  the  judgment  of  forfeiture,  or  that  the  recognizances 
were  otherwise  discharged  before  appellee's  decedent  compro- 
mised and  paid  them.  But  the  proof  shows  that  the  principal 
was  insolvent. 

It  is  objected  that  the  common  pleas  court  had  power  to  re- 
mit a  portion  of  the  forfeitures,  and  that  Charles  Hay  should 
have  made  application  for  that  purpose. 

The  prosecuting  attorney  swears  that  he  was  induced  to 
make  the  deduction  he  did  on  the  compromise,  as  he  feared 
the  court  would  make  such  a  deduction  if  asked  by  Hay. 

We  are  aware  of  no  common  law  rule  that  vests  a  court 
with  such  a  power.  But  the  4th  Geo.  3,  Ch.  10,  provides  that, 
after  the  recognizance  has  been  forfeited,  and  estreated  into 
the  exchequer,  the  Barons  may  discharge  any  person,  on  peti- 
tion, whom  they  think  entitled  to  favor.  1  Chit.  Crim.  Law, 
92.  But  whether  the  State  of  Ohio  has  adojited  that  or  any 
similar  act,  does  not  appear,  and  in  the  absence  of  proof,  we 
can  not  presume  it  has. 

Nor  does  the  evidence  show  that  Charles  Hay  was  induced 
to  become  bail  on  any  promise  that  his  son  would  indemnify 
him  for  so  doing.     It  does,  however,  aj^pear  that  his  son  loaned 
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him  some  money  with  which  to  pay  the  judgments  of  forfeit- 
ure; but  that  fact  can  in  nowise  affect  the  liability  of  appel- 
lants to  refund  to  the  estate  of  Charles  Hay  the  money  he 
paid  to  become  discharged.  Nor  is  it  a  defense  that  Stevens 
was  not  notified  of  the  suit  on  the  recognizances.  Failing  to 
give  such  notice,  appellee  was  bound  to  prove  a  liability  on  the 
part  of  his  intestate  to  pay  the  money  before  he  could  recover. 
This  he  did  when  he  proved  the  forfeiture. 

Chitty,  in  his  treatise  on  criminal  law,  vol.  1,  p.  106,  says, 
the  same  consequences  flow  from  a  want  of  a  strict  compliance 
with  the  terms  of  a  recognizance  to  appear  to  answer  a  crimi- 
nal charge,  that  attach  to  a  forfeiture  to  prosecute,  or  as  a  wit- 
ness. And  at  page  92,  he  says  that,  by  the  non-appearance  of 
the  prosecutor  or  witness  under  recognizance,  it  is  broken,  for- 
feited and  absolute;  and  being  estreated,  the  party  becomes 
an  absolute  debtor  to  the  crown  for  the  penalty  named  in  the 
recognizance.  When,  therefore,  the  judgment  of  forfeiture 
was  shown,  a  prima  facie  liability  was  established,  which  not 
only  authorized  the  bail  to  pay  the  amount,  but  prima  facie 
rendered  Stevens  liable  to  refund  the  money  to  him,  and  that 
liability  not  having  been  disproved,  the  court  below  did  not 
err  in  rendering  the  decree,  and  it  is  affirmed. 

Decree  affirmed. 


IvER  Lawson  et  al.  as  Trustees  of  the  Norwegian 
Evangelical  Lutheran  Church  of  Chicago 

V. 

TORJUS   KOLBENSON    et  al. 

1.  Parties  IN  equity — suit  for  clivrcli  property.  Where  the  minority 
of  a  church  orgauization  seek  to  arrest  a  contemplated  or  correct  an  ac- 
complished perversion  of  the  trust  under  wliicli  the  church  property  is 
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held,  the  bill  sliould  be  filed  by  tbe  persons  composing  the  minority  in 
their  individual  names;  or,  if  the  parties  be  numerous  and  all  stand  in  the 
same  situation,  having  a  common  riglit  or  iutererst,  then  two  or  three,  or 
more,  mu}-  sue  in  llieir  own  names  for  the  benefit  of  all. 

2.  Same — cIluvcIl  as  party.  But  when  the  acts  of  the  trustees,  confirmed 
by  a  majority  of  tlie  church,  constitute  the  alleged  perversion,  then,  inas- 
much as  such  trustees  and  majority  of  the  church  represent  the  corpora- 
tion, their  acts  musl  be  regarded  as  the  acts  of  the  corporation,  and  the 
corporation  is  a  necessarj'  party,  for  it  would  not  be  bound  unless  made  a 
party  in  its  corporate  character.  Hence,  if  not  complainant,  it  must  be 
made  defendant. 

3.  Certainty — liow  far  requisite.  It  is  absolute)}'  necessary  that  such 
a  convenient  degree  of  certaiutj' should  be  adojrted  in  the  structure  of  bills 
in  equitjr  as  will  serve  to  give  the  defendant  full  information  of  the  case 
which  he  is  called  upon  to  answer.  The  character  in  which  the  com- 
plainants sue  is  an  essential  element  of  the  case,  and  thej^  will  not  be  al- 
lowed to  so  describe  their  character  as  to  induce  the  defendant  to  suppose 
that  thcj-  sue  in  autre  droit,  and  then  upon  the  hearing  insist  that  they 
have  sued  as  well  in  their  own  individual  rights. 

4.  Suit  in  autke  dkoit — words  describing.  Where  the  complainants, 
■after  setting  out  their  individual  names,  state  the  character  in  which  they 
sue,  thus:  "as  trustees  of  the  Norwegian  Evangelical  Lutheran  Church  of 
Chicago,  in  their  own  right  and  in  behalf  of  the  persons  hereinafter  men- 
tioned, whom,  as  trustees,  they  represent,"  the}'  describe  the  character  in 
which  they  sue  in  the  proper  language  to  express  that  thej"-  sue  in  autre 
droit.  It  is  as  trustees,  etc.,  and  this  is  an  express  limitation  to  the  charac- 
ter thus  indicated. 

5.  Individual  rights — how  sued  for.  In  this  case,  the  words  "in  their 
own  right"  injected  into  the  description  of  their  character,  are  not  equiva- 
lent to  the  words  "in  their  own  individual  rights,^'  but  when  considered 
with  reference  to  the  context,  must  be  taken  to  mean  in  their  own  right 
as  such  trustees. 

6.  If  these  complainants  had  sued  as  individuals,  basing  their  right  up- 
on membership  in  the  church,  or  upon  that  of  mere  cestuis  que  trust,  and 
for  the  benefit  of  all  other  members  standing  in  common  interest,  they 
would  have  presented  an  entirely  different  case  requiring  a  different  line 
of  defense,  and  it  seems  that  the  entire  litigation  might  then  have  been 
disposed  of  upon  a  plea  setting  up  their  previous  expulsion  from  the 
church  by  the  ecclesiastical  tribunal  of  the  church. 

7.  Quo  warranto — wlien  necessary.  Where  the  defendants  have  been 
de  facta  elected  to  a  corporate  office,  have  accepted  and  acted  in  the  same, 
the  validit}'  of  their  election  can  only  be  tried  b}'  a  proceeding  or  infor- 
mation in  the  nature  of  a  quo  warranto.    Nor  can  the  title  to  an  office,  in 
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such  a  case,  be  decided  in  a  collateral  suit ;  it  must  be  by  a  direct  proceed- 
ing. 

8.  Same — against  church  trustee.  It  is  the  settled  law  of  this  country 
that  au  iuformatiou  in  the  nature  of  a  quo  warranto  will  lie  against  one 
who  intrudes  himself  into  the  office  of  trustee  of  a  church  corporation. 

9.  Trust  PROPEKTY — perversion  of  trust.  Where  a  deed  is  to  certain 
persons  as  trustees  of  a  church  by  the  then  name  of  the  Scandinavian 
Evangelical  Lutheran  Church  of  Chicago,  and  the  trust  was  expressed 
tluis:  "For  the  erection  of  a  house  for  public  religious  worship  and  none 
other,  witliout  the  consent  of  the  parties  of  tlie  first  part,"  it  shows  that 
the  iulention  of  the  parties  is,  that  the  premises  are  to  be  held  in  trust  for 
tlie  erection  and  use  of  a  house  for  public  religious  worsliip,  under  the  min- 
istrations of  an  Evangelical  Lutheran  Church,  as  its  essential  doctrines  and 
tenets  are  then  promulgated  and  known,  and  so  long  as  this  is  done  courts 
of  equitj^  do  not  interfere  on  account  of  inaccuracies  of  expression  or  inap- 
propriate figures  of  speech,  nor  for  departures  from  mathematical  exact- 
ness ill  the  language  employed  in  inculcating  the  tenets  of  the  donors. 
There  must  be  a  real,  substantial  departure  from  the  purposes  of  the  trust, 
such  an  one  as  amounts  to  a  perversion  of  it,  to  authorize  the  exercise  of 
equitable  jurisdiction  in  granting  relief. 

10.  Church  independence — effect  of.  Where  a  church  has  a  com- 
plete legal  existence,  self-governing  in  character,  before  it  unites  with  any 
sj'nod,  and  might  continue  on  as  it  began  without  being  connected  with 
any,  and  while  thus  independent  acquires  a  conveyance  of  lands,  and  af- 
terwards, by  a  majority  vote  of  the  church,  connects  and  disconnects  it- 
self with  several  synods  successivelj^  alwaj's  maintaining  and  observing 
the  doctrines,  tenets  and  symbols  of  the  original  church,  and  there  is  a 
clear  preponderance  of  testimony  that,  under  the  laws,  usages  and  cus- 
toms of  that  church,  it  is  competent  for  a  majority  of  the  members  to  sever 
the  connection  with  the  synod  at  any  time,  such  a  majority  loses  none  of 
its  rights  in  the  property  of  the  church  b}'  so  doing. 

11.  Same — pastor  under  sentence.  Where  the  synod  of  A,  to  which 
such  a  church  then  belonged,  met  on  the  20th  of  March  and  entered  on 
tlie  trial  of  certain  charges  against  its  pastor,  and  after  a  session  of  three 
days  adjourned  to  the  24th  of  April  without  concluding  the  trial,  and  on 
the  IStli  of  April  such  church,  by  vote  of  a  majority  of  its  members,  duly 
withdrew  from  all  connection  with  the  synod  of  A,  and  afterwards  said 
synod,  meeting  on  tlie  24th  of  April,  continued  the  trial,  concluding  on 
the  27th,  with  a  sentence  that  said  pastor  be  excluded  from  that  synod  and 
from  the  ministrj''  in  the  churches  belonging  to  it,  such  a  sentence  does 
not  atiect  tliis  church  whicli  did  not  belong  to  it. 

Weit  of  Ereor  to  the  Superior  Court  of  Chicago ;   the 
Hon.  John  A.  Jamesox,  Judge,  presiding. 
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Messrs.  Hurd,  Booth  &  Keeamer,  and  Mr.  C.  Beckwith^ 
for  the  plaintiffs  in  error. 

Messrs.  Miller,  VanArman  &  Lewis,  for  the  defendants 
in  error. 

Mr.    Justice  McAllister  delivered  the   opinion   of  the 
Court : 

This  is  a  bill  in  chancery  for  the  equitable  adjustment  of 
the  temporalities  of  a  religious  society.     It  was  exhibited  by 
plaintiffs  in  error,  "as  trustees  of  the  Norwegian  Evangelical 
Lutheran  Church,  of  Chicago,  in  their  own  right  and  in   be- 
half of  the  persons  hereinafter  mentioned,  whom,  as  trustees, 
they  represent,"  against  ten   individuals  by  name,   nine   of 
whom  are  described  as  trustees  of  the  same  society,  and  one  as 
the  acting  pastor  thereof.     The  bill  as  originally  filed,  and  as 
amended,  goes  upon  the  theory  that  a  majority  of  the  society 
have  seceded  from   the   church  as  originally   established    by 
wrongfully  withdrawing  from  the  synod  and   its  government 
to  which  the  church  was  subject,  and  have  united  with   and 
under  another  synod  and  church  government  of  different  ten- 
ets and   doctrines;  that,  although  the  nine  defendants  above 
mentioned  are  the  trustees  of  the  majority  and  have  retained 
the  pastor,  also  made  defendant,  and  have  the  possession  and 
use  of  the  church  and  its  property,  yet  the   secession    i^f  the 
majority  from  the  first  mentioned  synod,  and   their  retention 
of  the  defendant  Petersen  as  their  pastor,  under  the  circum- 
stances  mentioned   in   the    bill,   and   forming  the  connection 
with  the  other  synod,  operated  as  a  perversion  of  the  trust  to 
which  the  church  property  was  subject,  so  that  equity  should 
intervene  for  the  protection  of  the  minority  by  declaring  that 
the  majority  have,  by  so  acting,  forfeited  all  of  their  rights 
in  and  to  such  property.     The  prayer  of  the  bill  is,  that  the 
complainants  may  be  decreed  to  be  the  lawful  trustees  of  the 
church  and  entitled  to  the  control  and  possession  of  the  church 
property  for  the  use  of  such  members  as  had  not  so  seceded  j 
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that  the  trustees  of  the  majority  be  enjoined  from  pretending 
they  are  trustees,  or  from  exercising  any  control  over  said 
property,  and  be  decreed  to  deliver  over  the  keys  of  the 
church,  record  books,  etc.,  to  complainants,  and  from  interfer- 
ing with  the  latter  and  those  they  represent  in  the  use  of  the 
chi'irch  property,  or  in  administering  the  government  of  the 
society,  and  for  general  relief  Issues  were  formed  by  ans- 
wers and  replications,  the  cause  was  heard  upon  pleadings, 
exhibits  and  proofs,  a  decree  of  dismissal  of  the  bill  rendered, 
and  the  case  is  brought  to  this  court  by  writ  of  error. 

The  record  is  exceedingly  voluminous,  but  we  will  endeavor 
to  compress  the  material  facts  into  as  small  a  compass  as  pos- 
sible. 

It  appears  that,  about  the  14th  of  February,  1848,  said 
church  was  incorporated  under  the  general  statute  of  this 
State  by  the  name  of  the  "Trustees  of  the  Scandinavian  Evan- 
gelical Lutheran  Church  of  Chicago."  Afterwards,  and  about 
the  first  of  June  of  that  year,  it  united  with  a  synod  called  the 
Frankean  Evangelical  Lutheran  Synod  of  New  York.  On  the 
18th  of  September,  1851,  it  voluntarily  withdrew  from  the 
Frankean  Synod  and  united  with  other  churches  in  forming 
the  Synod  of  Northern  Illinois.  On  the  1st  of  October,  1851, 
a  deed  was  executed  by  Hosea  Webster  and  wife  of  lots  24, 
25  and  26,  in  block  13,  Butler, Wright  &  Webster's  addition  to 
Chicago.  The  grantees  in  this  deed  are  eight  persons.  The 
conveyance  describes  them  as  trustees  of  the  Scandinavian 
Evangelical  Lutheran  Church  of  the  city  of  Chicago,  and 
runs  to  them  and  to  their  successors  in  the  same  office  as  trus- 
tees. The  purpose  of  the  conveyance,  as  declared  by  the  deed, 
is  "for  the  erection  of  a  house  for  public  religious  worship, 
and  none  other,  without  the  consent  of  the  parties  of  the  first 
part."  The  consideration  expressed  in  the  deed  was  $650,  so 
that  the  lands  were  not  a  donation  from  Webster,  but  were 
purchased  by  the  donations  or  contributions  of  members  of 
that  and  other  societies,  and  in  the  same  manner  money  was 
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raised  Avitli  which  to  erect  the  house  for  public  religious  wor- 
ship upon  the  premises.  The  house  was  erected  during  the 
years  1854-5  and  6.  On  the  13th  of  April,  1857,  the  society 
adopted  a  constitution  recommended  by  a  conference  of  Scan- 
dinavian ministers  belonging  to  the  Synod  of  Nortliern  Illi- 
nois. At  that  time  the  name  of  the  society  was  changed  to 
that  of  "The  Norwegian  Evangelical  Lutheran  Church  of  Chi- 
cago.'^ This  conference  appears  to  have  been  an  unofficial 
body,  though  its  members  belonged  to  the  Synod  of  Northern 
Illinois.  On  the  23d  of  April,  1860,  at  a  similar  conference, 
a  resolution  was  passed  by  the  ministers  composing  it,  that 
their  churches  should  withdraw  from  that  synod.  On-the  8th 
of  May,  1860,  the  church  in  question  was  called  upon  to  act 
on  that  resolution,  and  it  was  adopted.  The  resolution  was  as 
follows :  "Resolved,  That  we,  the  Norwegian  Lutheran 
Church  of  Chicago,  which,  until  this  time,  has  been  con- 
nected with  the  Evangelical  Lutheran  Synod  of  Northern  Illi- 
nois, hereby  jaeaceably  withdraw  from  the  churchly  connec- 
tion with  the  said  svnod,  and  that  the  officers  of  the  confer- 
ence  reverently  communicate  to  the  president  of  the  said  synod 
the  information  regal-ding  this  our  withdrawal." 

After  having  thus  withdrawn  from  two  synods,  this  church 
afterwards,  and  on  the  5th  of  June,  1860,  became  connected 
with  a  new  synod  called  the  Scandinavian  Evangelical  Lu- 
theran Auffustana  Svnod.  No  circumstances  are  disclosed 
showing  this  connection  to  be  any  more  indissoluble  in  its 
nature  than  that  with  the  Synod  of  Northern  Illinois/ or  even 
that  with  the  Frankean  Synod  of  New  York. 

Soon  after  the  connection  was  made  with  the  new  synod, 
and  about  the  20th  of  June,  1860,  the  Rev.  Paul  Anderson, 
who  had  been  hitherto  the  pastor  of  this  church,  resigned  his 
pastorate.  The  cause  is  not  disclosed.  In  the  autumn  fol- 
lowing, the  initiative  was  taken  for  calling  the  Rev.  C.  J.  P. 
Petersen,  one  of  the  defendants  in  the  bill,  to  the  vacant  pas- 
torate. He  then  resided  in  Norway,  and  came.  On  the  15th 
of  April,  1861,  he  was  formally  installed  as  pastor,  and  on  the 
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5th  of  June  thereafter  he  was  admitted  into  the  Augustana 
Synod  to  which  his  church  then  belonged. 

The  record  discloses  no  want  of  harmony  between  him  and 
his  people  until  about  the  month  of  June,  1865,  when  a  diffi- 
culty arose,  which,  however,  is  not  traceable  to  differences  in 
matters  of  doctrine  and  conscience  so  much  as  to  what  may 
justly  be  termed  the  ordinary  perverse  spirit  of  unregenerate 
human  nature.  It  appears  that  the  Rev.  Paul  Anderson,  who 
had  formerly  been  the  pastor  of  the  church,  but  Avhose  rela- 
tions as  such  had  ceased  before  the  Rev.  Petersen's  installation, 
had  seen  fit  to  occasionally  officiate  in  the  performance  of  the 
baptismal  and  other  services  within  the  pale  of  this  church; 
so  that,  as  the  church  records  show,  on  the  5th  of  June,  1865, 
a  church  council  composed  of  the  deacons  and  trustees  of  the 
church  proposed  to  the  church  a  resolution  of  censure  upon 
Rev.  Paul  Anderson  for  attempting  to  exercise  pastoral  func- 
tions within  the  church,  baptizing,  etc.,  and  affirming  that  the 
church  would  not  silently  endure  its  repetition.  At  a  meet- 
ing of  the  congregation  or  church,  held  on  the  17th  of  the 
same  month,  this  resolution  was  adopted,  and  which  was  sub- 
stantially re-adopted  September  20th,  1865. 

In  December  of  the  same  year,  arose  another  cause  of  diffi- 
culty of  a  similar  character.  Rev.  Hvedding  had  formerly 
been  an  assistant  pastor  of  this  church.  Certain  members, 
eleven  in  number,  it  appears,  had  caused  a  petition  to  be  pre- 
sented to  the  church  council,  praying  that  Rev.  Hvedding  be 
allowed  to  administer  the  communion  service  to  such  mem- 
bers of  the  church  as  desired  to  receive  it  from  him.  Upon 
acting  on  the  petition  in  the  council,  several  members  of  that 
body  voted  against  it.  But  four  deacons,  viz. :  Lohne,  Borke, 
jS^elson  and  Anderson,  voted  for  it.  During  all  these  events 
Petersen  was  the  regular  pastor  of  the  church  and  in  the  per- 
formance of  the  duties  of  his  office.  Such  acts  of  intrusion 
and  of  mischievous  tendency  were  followed  by  their  natural 
resiilts  :  dissensions,  and  calling  up  the  powers  of  discipline, 
and  this  followed  by  plots  and  counterplots.    Accordingly  the 
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first  step  was,  that,  on  the  10th  of  January,  1866,  a  meeting 
of  the  congregation  was  held,  at  which  the  four  deacons  above 
mentioned  were  censured  and  virtually  deposed.  The  grounds 
of  censure  were  : 

First — That  they  had  refused  to  discipline  one  B.  Olson,  a 
church  member,  who,  in  violation  of  the  resolutions  of  June 
and  September,  had  caused  INIr.  Paul  Anderson  to  perform  the 
baptismal  service  in  his  family. 

Second — That  they  had  voted  to  allow  the  Rev.  Hvedding 
to  perform  the  communion  service  in  the  church  at  the  re- 
quest of  a  few  disaffected  persons,  and  had  refused  to  protest 
against  his  doing  so. 

On  the  8th  of  February,  1866,  the  four  deacons  thus  cen- 
sured preferred  charges  against  the  E,ev.  Mr.  Petersen  to  the 
president  of  the  Augustana  Synod,  and  that  body  was  con- 
vened for  the  purpose  of  considering  them.  It  entered  upon 
the  trial  of  Petersen  upon  those  charges,  on  the  20th  of  March, 
1866,  at  Chicago.  After  a  session  of  three  days,  and  on  the 
23d  of  March,  the  synod  adjourned  to  the  24th  of  April.  At 
the  annual  meeting  of  the  congregation,  held  on  the  2d  day  of 
April,  1866,  for  the  election  of  officers,  the  following  persons 
were  elected  to  the  offices  of  deacons  and  trustees  in  the  place 
of  Iver  Lohne,  P.  Olson,  Borke,  P.  Rasmusson  and  O.  B. 
Jacobs,  whose  terms  had  expired,  viz:  Torjus  Kolbenson 
and  Christian  Larsen  for  three  years  each,  and  Hans  C.  An- 
derson and  O.  Jacobs  for  two  years  each.  At  a  meeting  of  the 
church  council  on  the  9th  of  April,  1866,  Jens  Anderson  and 
Jens  Nelson  were,  for  unchristian  conduct,  and  particularly 
for  having  preferred  charges  against  their  pastor  before  the 
synod  without  first  having  made  them  to  the  church  council 
as  required  by  article  3  section  4  of  the  church  constitution, 
suspended  from  church  membership ;  and  at  a  meeting  of  the 
church  council  held  on  the  16th  of  the  same  month,  Iver 
Lohne  and  Peter  Borke  were,  for  a  similar  cause,  suspended 
from  membership  with  the  church. 


1871.]  La\v.son  t(  (il.  c.  KuLBKNsoN  ct  al.  413 

Oliillin;i  of  tlic   Court. 


But  on  the  Gth  of  April,  1866,  fifty  of  the  voting  members 
of  the  church  made  a  written  request  upon  their  jDastor,  Rev. 
]\Ir.  Petersen,  to  call  a  meeting  of  the  congregation  on  the 
18th  of  that  month  to  consider  the  question  of  the  withdraNval 
of  the  church  from  the  Augustana  Svnod,  and  notice  of  the 
meeting  was  accordingly  given  from  the  pulpit  on  the  8th  and 
15th  of  April.  At  this  meeting,  by  a  vote  of  145  to  99,  the 
church  formally  withdrew  from  the  synod  by  passing  the  fol- 
lowing resolution : 

"AVhereas,  This  church  was  organized  and  adopted  its 
constitution  several  years  before  the  existence  of  the  August- 
ana  Synod,  and  has,  at  different  times,  transferred  its  relations 
from  one  synod  to  another ;  and,  whereas,  it  has  become  ap- 
parent that  there  is  a  want  of  sympathy  and  harmony  between 
the  majority  of  this  church  and  the  Augustana  Synod  ;  and, 
whereas,  the  Augustana  Synod  has  pursued  a  course  in  the 
treatment  of  our  pastor,  the  Rev.  C.  J.  P.  Petersen,  which  we 
deem  inconsistent  with  the  constitution  of  this  church,  as  well 
as  at  variance  with  the  dictates  of  christian  charity;  therefore, 

"Resolved,  That  we  hereby  withdraw  from  all  connection 
with  the  Augustana  Synod,  with  the  purpose  of  remaining  a 
true  Lutheran  Church,  and  of  connecting  ourselves,  when  con- 
venient, with  a  true  Lutheran  Synod." 

On  the  24th  of  April,  after  the  adoption  of  the  above  reso- 
lution, the  Augustana  Synod  convened  and  proceeded  with  the 
trial  of  the  Rev.  Mr.  Petersen,  concluding,  on  the  27th  of  the 
same  month,  with  a  sentence  that  he  be  excluded  from  that 
synod  and  from  the  ministry  in  the  churches  belonging  to  it. 
The  synod  then  appointed  two  persons,  viz:  the  Rev.  Mr. 
Hattlestadt  and  the  Rev.  Mr.  Hasselquist,  to  offer  to,  and  to 
perform  the  duties  of  pastor  for  said  church.  But  the  church 
denying  the  right  of  the  synod  to  impose  a  pastor  upon  it, 
refused  to  admit  the  appointees,  or  either  of  them  ;  and  after 
the  sentence  was   rendered,  but  on  the  same  day,  the  deacons 
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of  the  church  convened  and  resolved,  in  substance,  that  inas- 
much as  the  church  had  previously  withdrawn  from  the  synod, 
its  prohibition  of  the  E,ev.  Mr.  Petersen  officiating  as  pastor 
of. any  church  belonging  to  that  synod  had  no  eifect  as  to  that 
church,  and,  protesting  that  they  had  no  confidence  in  the  fair- 
ness of  the  synod  or  the  justice  of  its  sentence,  resolved  that 
they  would  request  their  pastor  to  continue  as  such  ;  but,  in- 
asmuch as  such  a  sentence  had  been  pronounced  against  him, 
they  would  have  the  whole  matter  reviewed  by  another  synod. 
Consequently,  at  a  council  meeting  lield  on  the  3d  of  Mav, 
1866,  and  at  a  congregational  meeting  held  on  the  5th  of 
July,  same  year,  it  was  resolved  by  the  church  to  apply  for 
admission  as  a  church  into  the  ^'Norwegian  Evangelical 
Lutheran  Synod  in  America,"  at  which  time  the  Eev.  Mr. 
Petersen,  the  pastor,  also  applied  for  admission  to  the  same 
synod.  Suffice  it  to  say  that,  pursuant  to  the  application,  the 
charges  against  Mr.  Petersen,  made  in  the  Augustana  Synod,, 
and  the  status  of  the  church,  were  fully  investigated  in  and  by 
the  ^Norwegian  Synod.  He  was  exonerated  from  the  charges, 
and  himself  and  church  duly  admitted  into  the  latter  synod, 
in  which,  so  far  as  the  record  shows,  they  have  ever  since  re- 
mained.- The  church  has  continued  Mr.  Petersen  as  pastor, 
and  its  organization  by  the  proper  elections  of  trustees  and 
deacons,  who  went  into  and  retained  possession  of  such  offices. 
While  the  majority  that  adhered  to  Rev.  Mr.  Petersen  con- 
tinued the  organization  and  to  M'orship  in  the  same  church 
after  the  withdrawal  from  the  Augustana  Synod,  the  minority, 
consisting  of  the  plaintiffs  in  error  and  their  adherents,  aban- 
doned the  church  and  all  further  connection  with  its  worship. 
The  church  constitution  contains  the  provision,  "that  if,  after 
admonition,  any  members  of  the  church  shall  wilfully  absent 
themselves  from  public  worship  for  three  months,  their  names 
shall  be  stricken  out  and  they  shall  lose  all  their  right  in  the 
real  and  personal  property  of  the  congregation." 

Plaintiffs  in  error  and  their  adherents  absented  themselves 
and  were  duly  admonished.     Refusing  to  resume  their  duties 
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and  continuing  to  absent  themselves  from  public  worship  for 
more  than  three  months,  their  case  was  brought  before-  the 
regularly  constituted  tribunal  of  the  church,  whose  decision 
was,  that  their  names,  for  the  cause  aforesaid,  should  be 
stricken  out  and  they  be  excluded  from  membership  of  the 
church.  Afterwards,  and  on  the  22d  day  of  April,  these  ex- 
communicated persons,  and  perhaps  others,  comprising  the 
minority,  held  a  meeting  under  the  following  notice  : 

"The  First  Norwegian  Lutheran  Congregation  in  Chicago 
hold  its  annual  meeting  here,  in  Pastor  Krogness'  church 
(Trinity  church)  the  second  day  of  Easter,  April  22d,  at  two 
o'clock  in  the  afternoon,  when  deacons,  trustees,  and  secretary 
for  the  congregation  will  be  elected,  and  also  to  act  upon  and 
decide  in  other  matters  of  importance  to  the  congregation. 
All  voting  members  of  the  congregation  are  earnestly  re- 
quested to  attend  the  meeting. 

Ole  J.  Hattlestadt, 

Offiiciating  Pastor,  etc." 

Under  this  call,  and  the  meeting  held  thereunder,  plaintiffs 
in  error,  who  had  been  already  excommunicated  from  the 
church  in  question  under  the  authority  of  the  majority,  were 
elected  trustees,  and  on  the  27th  of  the  same  month  filed  their 
certificate  in  the  recorder's  office  of  Cook  county,  certifying 
that,  on  the  22d  day  of  April,  1867,  they  were  elected  trus- 
tees of  the  Norwegian  Evangelical  Lutheran  Church  of  Chi- 
cago. The  persons  so  elected  having  never  been  admitted  in- 
to possession  of  the  office,  file  this  bill. 

Question  has  been  made  in  argument  in  respect  to  the  char- 
acter in  which  plaintiffs  sued — their  counsel  maintaining  on 
the  one  hand  that  the  suit  is  brought  by  the  persons  named 
as  complainants  in  their  own  individual  right  on  behalf  of 
themselves  and  others  interested,  while,  on  the  other  hand,  the 
defendants' counsel  insist  that  the  plaintiff's  sued  in  autre  droit; 
that  they  exhibit  their  bill  in  an  assumed  corporate  capacity 
and  no  other ;  that;  therefore,  they  are  not  entitled  to  relief  in 
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their  individual  characters.  The  name  by  which  this  relig- 
ious society,  made  a  corporation  aggregate  under  the  statute, 
should  sue  or  be  sued,  is  :  The  Trustees  of  the  Norwegian 
■Evangelical  Lutheran  Ghurch  of  Chicago.  R.  S.  1845,  pages 
120  and  121. 

AYhen  the  minority  of  an  association,  like  the  church  in 
question,  seek  to  arrest  or  correct  a  contemplated  or  accom- 
plished perversion  of  the  trust  under  whicli  the  church  prop- 
erty is  held,  the  .bill  should  be  filed  by  the  persons  composing 
the  minority  in  their  individual  names ;  or,  if  the  parties  be 
numerous,  and  all  stand  in  the  same  situation,  having  a  com- 
mon right  or  interest,  then  two  or  three  or  more  may  sue  in 
their  own  names  for  the  benefit  of  all.     1  Dan.  Ch.  Pr.  29,  30. 

When,  however,  as  here,  the  acts  of  the  trustees,  confirmed 
by  a  majority  of  the  church,  constitute  the  alleged  perversion, 
then,  inasmuch  as  such  trustees  and  majority  of  the  church 
represent  the  corporation,  their  acts  must  be  regarded  as  the 
acts  of  the  corporation  itself,  wherefore  the  corporation  is  a 
necessary  party,  for  it  would  not  be  bound  unless  made  a 
party  in  its  corporate  character.  If  the  corporation  is  not 
complainant  it  should  have  been  made  defendant. 

In  what  character  did  the  plaintiffs  sue?  The  rules  of 
pleading  in  equity  are  designed  to  afford  a  ready  answer  to 
such  a  question. 

"In  its  modern  structure,"  says  Story,  "a  bill  is,  or  may  be, 
composed  of  nine  parts.  The  first  part  is  the  direction  or  ad- 
dress of  the  bill  to  the  court  from  which  it  seeks  relief.  The 
second  part  is  the  introduction  which  contains  the  names  and 
description  of  the  parties  exhibiting  the  bill,  etc.  In  this 
part  the  names  of  the  parties  are  not  only  given,  but  their 
places  of  abode,  etc.,  and  the  character  in  which  they  sue,  if  they 
sue  in  autre  droit,  and  such  other  description  as  is  necessary 
or  proper  to  found  the  jurisdiction  of  the  court."  Story  Eq. 
PI.  sec.  26. 

In  the  second  part  of  this  bill  the  plaintiffs,  after  setting 
out  their  individual  names,  state  the  character  in  which  they 
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sue,  thus :  ''As  trustees  of  the  Norwegian  Evangelical  Lu- 
theran Church  of  Chicago,  in  their  own  right,  and  in  behalf 
of  the  persons  hereinafter  mentioned,  whom,  as  trustees,  they 
represent." 

It  is  a  rule  that  a  sole  corporation  suing  for  a  corporate 
right,  having  two  capacities,  a  natural  and  a  corporate,  must 
always  show  in  what  right  he  sues.  Bac.  Abr.  Corporation  E. 
2  ;    Weston  v.  Himf,  2  Mass.  500. 

The  plaintiifs  described  the  character  in  which  they  sued, 
in  the  proper  language  to  express  that  they  sued  in  autre  droit. 
It  is  as  trustees,  etc.  This  is  an  express  limitation  to  the 
character  thus  indicated.  Such  is  the  rule  at  law.  Douglas 
V.  Islam,  8  Term  R.  416;  Rogers  v.  Jenkins,  1  Bos.  &  Pul. 
383 ;  1  Chit.  PI.  252 ;  and  substantial  reasons  are  perceived 
Avhy  it  should  be  the  rule  in  equity.  It  is  absolutely  necessary 
that  such  a  convenient  degree  of  certainty  should  be  adopted 
in  the  structure  of  bills  in  equity  as  will  serve  to  give  the 
defendant  full  information  of  the  case  which  he  is  called  upon 
to  answer.  The  character  in  which  the  plaintiff  sues  is  an 
essential  element  of  the  case,  and  plaintiffs  will  not  be  allowed 
to  so  describe  their  character  as  to  induce  the  defendants  to 
suppose  that  they  sue  in  autre  droit'-,  and  then  upon  the  hear- 
ing insist  that  they  have  sued  as  well  in  their  own  individual 
right.  The  words,  "in  their  own  right,"  injected  into  the 
description  of  their  character,  are  not  equivalent  to  the  words 
"in  their  own  individual  rights  :"  but,  when  considered  with 
reference  to  the  context,  must  be  taken  to  mean  in  their  own 
right  as  such  trustees. 

If  they  had  sued  as  individuals,  basing  their  right  upon 
membership  of  the  church  or  upon  that  of  mere  cestuis  que 
trust,  and  for  the  benefit  of  all  other  members  standing  in 
common  ipterest,  they  would  have  presented  an  entirely  dif- 
ferent case,  requiring  a  different  line  of  defense.  Then,  per- 
haps, the  entire  litigation  could  have  been  disposed  of  upon  a 
plea  setting  up  their  previous  expulsion  from  the  church  by 

the  ecclesiastical  tribunal  of  the  church. 
27— eiSTlLL. 
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The  entire  theory  of  the  case  made  by  the  bill  as  originally 
filed,  is,  that  the  plaintiffs  are  the  lawful  trustees  of  the  cor- 
poration because  elected  by  those  who  adhered  to  the  Augus- 
tana  Synod,  and  because  the  majority  who  withdrew  ceased  to 
be  of  the  church  corporation  by  reason  of  their  secession.  It 
is  upon  the  theory  that  plaintiffs,  in  their  corporate  capacity, 
\vere  vested  with  the  legal  title  to  the  church  property  ;  were 
lawfullv  entitled  to  its  control,  and  to  the  control  of  all  the 
temporalities  and  spiritualities  of  the  church ;  that  the  trus- 
tees of  the  majority,  who  were  in  possession  and  control  of  the 
church  and  its  property,  were  virtually  usurpers.  Hence  the 
court  was  asked  to  compel  the  latter  to  pass  over  the  key  of 
the  church  to  plaintiffs,transfer  over  to  them  the  church  prop- 
erty, records,  etc.,  and  to  restrain  them  from  pretending  that 
they  were  the  trustees  of  the  church. 

By  the  amendments  of  the  bill  the  plaintifis  did  not  profess 
to  change  it  in  respect  to  the  character  in  which  they  sued, 
but  only  alleged  certain  changes  of  tenets  and  doctrines  on 
the  part  of  the  majority,  specifying  what  they  were,  as  a  fur- 
ther ground  for  the  relief  asked  in  the  original  bill. 

It  is  the  se'ttled  law  of  this  country  that  an  information  in 
the  nature  of  a  quo  warranto  will  lie  against  one  who  intrudes 
himself  into  the  office  of  trustee  of  a  church  corporation.  Aug. 
&  Ames  on  Corp.  9th  Ed.  751.  The  defendants  had  been  de 
facto  elected  to  a  corporate  office,  had  accepted  and  acted  in 
the  same.  In  such  case,  the  validity  of  their  election  could 
only  be  tried  by  a  proceeding  on  information  in  the  nature  of 
quo  warranto.  Nor  can  the  title  to  an  office,  in  such  case,  be 
decided  in  a  collateral  suit ;  it  must  be  by  a  direct  proceed- 
ing. Baker  et  al.  v.  Backus,  32  111.  79,  and  cases,  cited  ;  Re- 
gina  v.  Chester,  34  Eng.  L.  &  Eq.  59 ;  Conover  v.  Devlin,  24 
Barb.  587  ;  Mayor,  etc.  of  New  York  v.  Conover,  5  Abbott  Pr. 
Eep.  171  ;  Norih  Baptist  Church  v.  Parker,  36  Barb.  E.  171. 
In  this  last  case  it  was  held  that,  persons  claiming  to  have 
been  elected  to  the  office  of  trustees  of  a  religious  corporation, 
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the  title  to  the  office  being  disputed,  and  who  have  not  ob- 
tained actual  possession  of  the  records  and  property  of  the  cor- 
poration, and  whose  right  to  the  office  has  not  been  deter- 
mined by  competent  authority,  have  no  right  to  use  the  name 
of  the  corporation  in  the  suit  against  the  trustees  de  facto  to 
recover  possession  of  the  property  of  such  corporation  ;  and  it 
was  further  held  that,  in  a  suit  in  the  name  and  behalf  of  the 
corporation,  the  title  to  the  office  of  trustees  of  such  corpora- 
tion can  not  be  put  in  issue  or  litigated  and  determined. 

It  may  be  said  that  this  was  not  a  suit  on  behalf  of  the  cor- 
poration, because  the  alleged  trustees  were  named  by  their 
proper  names.  This  fact  does  not  change  the  character  of  the 
parties. 

When  the  warden  and  fellows  of  Manchester  college  filed  a 
bill  in  equity  for  titles  in  their  corporate  capacity,  but  in  their 
proper  names,  in  which  a  decree  was  pronounced  from  which 
both  the  plaintiffs  and  defendants  appealed,  and  pending  the 
appeal  two  of  the  fellows  died,  two  new  fellows  were  elected 
in  their  place,  and  an  objection  was  taken  on  the  ground  that 
the  new  fellows  were  not  parties.  Lord  Eldon  held  that  there 
was  no  defect  of  parties  because  the  parties  named  had  sued  in 
their  corporate  capacity,  although  it  would  have  abated  if  the 
suit  had  been  by  them  in  their  individual  characters.  Black- 
burn V.  Jepson,  3  Swaust.  138.  So  here,  if  some  of  the  plain- 
tiffs had  died  pending  the  suit,  and  before  decree,  the  suit 
would  not  have  become  defective  by  their  death,  although  it 
would  have  abated  if  the  suit  had  been  by  them  in  their  indi- 
vidual characters,  except  so  far  as  saved  by  the  40th  section 
of  the  chancery  act;  (R.  S.  p.  98;)  and  in  such  case,  would  it 
be  contended  that  there  was  either  necessity  or  propriety  in 
reviving  under  the  statute  in  the  name  of  legal  representa- 
tives?    Sec.  1  DaniellCh.  Pr.  27. 

But,  waiving  this  question  and  assuming  that  the  plaintiffs 
sued  in  their  individual  capacity,  and  we  are  of  the  opinion 
that  they  have  failed  to  make  out  a  case  for  relief. 
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The  deed  was  to  certain  persons  as  trustees  of  this  church 
bv  the  then  name  of  the  Scandinavian  Evangelical  Lutheran 
Church  of  Chicago,  and  the  trust  was  expressed  thus  :  "For 
the  erection  of  a  house  for  public  religious  Avorship,  and  none 
other,  without  the  consent  of  the  parties  of  the  first  part." 

The  deed,  taken  altogether,  shows  that  the  intention  of  the 
parties  was,  that  the  premises  were  to  be  held  in  trust  for  the 
erection  and  use  of  a  house  for  public  religious  worship  under 
the  ministrations  of  an  Evangelical  Lutheran  Church.  The 
church  Avas  organized  at  the  time,  and  its  essential  doctrines 
and  tenets  promulgated  and  known.  To  those  we  must  look 
to  ascertain  the  nature  of  the  trust. 

In  Happy  et  al.  v.  Morton  et  al.  33  111.  407,  Mr.  Justice 
Beckwith,  delivering  the  opinion  of  the  court,  said:  "Courts 
of  equity  will  exert  their  powers  to  prevent  a  misuse  or  an 
abuse  of  charitable  trusts,  and  especially  trusts  of  a  religious 
nature,  by  trustees  or  by  a  majority  of  a  society  having  posses- 
sion of  the  trust  property;  but  in  all  ca.ses  the  trust  and  the 
abuse  of  it  must  be  clearly  established  in  accordance  with  the 
nvles  by  which  courts  are  governed  in  administering  justice. 
*  ^'  Courts  of  equity  do  not  interfere  on  account  of  inaccu- 
racies of  expression  or  inappropriate  figures  of  speech,  nor  for 
departures  from  mathematical  exactness  in  the  language  em- 
])]oyed  in  inculcating  the  tenets  of  the  donors.  There  must 
be  a  real,  substantial  departure  from  the  purposes  of  the  trust, 
such  an  one  as  amounts  to  a  perversion  of  it,  to  authorize  the 
exercise  of  equitable  jurisdiction  in  granting  relief." 

Tested  by  these  rules,  we  are  of  the  opinion  that  the  plain- 
tiffs have  failed  to  make  out  a  case  on  the  ground  of  depai'ture 
from  the  purposes  of  the  trust. 

The  church  has  ever  been,  since  its  withdrawal  from  the 
Augustana  Synod,  as  really  and  substantially  an  Evangelical 
Lutheran  Church  as  it  was  at  the  time  of  the  conveyance  of 
the  property  to  it. 

There  is,  thez*efore,  no  right  to  any  relief  on  that  ground. 
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The  only  other  grounds  are  : 

First — The  withdrawal  from  the  Augustana  Synod. 

Second — The  retention  of  pastor  Petersen  after  that  synod 
had  pronounced  sentence  against  him. 

First,  then,  as  to  the  withdrawal  from  the  synod:  ^Ye  are 
unable  to  perceive  how  that  act  should  operate  as  a  perversion 
and  afford  ground  of  forfeiture  on  the  part  of  the  majority. 
The  church  did  not  belong  to  that  synod  at  the  time  the  prop- 
erty was  conveyed,  but  to  the  Northern  Illinois  Synod.  If  the 
relation  is  indissoluble  then  the  church  still  belongs  to  the 
latter  synod ;  but  it  seems  that  it  was  terminated  in  the  same 
way  as  it  was  with  the  Augustana  Synod,  and  in  this  the  mi- 
nority acquiesced. 

This  church  organization  is  unlike  those  of  other  denomi- 
nations, where  they  can  not  exist  at  all  except  in  subordina- 
tion to  a  higher  and  controlling  organization.  This  church 
had  a  complete  legal  existence,  self-governing  in  character, 
before  it  united  with  any  synod.  It  might  have  continued  oii 
as  it  began  without  being  connected  with  any  synod,  and  ac- 
quired a  conveyance  of  lands  in  the  same  way  as  it  did.  Yet, 
so  long  as  the  church  maintained  and  observed  the  doctrines, 
tenets  and  symbols  of  the  Lutheran  church,  it  would  have- 
been  entitled  to  be  regarded  by  other  churches  of  the  same 
denomination  as  orthodox,  and  to  continue  to  use  the  trust 
property  free  from  the  interference  of  the  civil  courts.  This 
conclusion  is  arrived  at  from  a  consideration  of  the  testimony 
in  the  cause  delivered  bv  learned  and  reverend  oentlemen  of 
the  Lutheran  persuasion  in  respect  to  the  laws,  usages  and 
customs  of  the  church,  and  there  is  a  clear  preponderance  of 
evidence  in  favor  of  the  views  of  the  defendants,  and  by 
which  views  their  action  seems  to  have  been  governed  as  Avell 
as  that  of  a  majority  of  the  church,  to  the  effect  that,  under 
such  a  connection  as  that  with  the  Augustana  Synod,  it  was 
competent  for  a  majority  of  the  church  to  sever  the  union  at 
any  time,  and  that  they  lost  none  of  their  rights  in  the  prop- 
erty of  the  church  by  so  doing,  and  we  may  add  that  the  jDrior 
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practices  of  the   church    are   strongly  corroborative    of  the 
theory. 

If,  therefore,  the  majority  had  the  right  to  sever  their  con- 
nection with  the  Augnstana  Synod,  and  exercised  it  on  the 
18th  of  April,  the  sentence  of  that  body  on  the  27th  prohibit- 
ing the  Rev.  Petersen  from  officiating  as  pastor  of  any  church 
belonging  to  that  synod,  would  not  affect  this  church,  which 
did  not  belong  to  it. 

Upon  the  whole  case,  we  are  of  the  opinion  that  the  decree 
of  the  court  below  dismissing  the  bill  should  be  affirmed. 

Decree  ajfirnied. 


George  W.  Hays 

V. 

The  Ottawa,  Oswego  Sl  Fox  River  Valley 
Railroad   Company. 

1.  Plea — railroad  subscription — sale  of  francMse— failure  of  considera- 
tion. A  plea  that  avers  that  a  subscription  to  the  stock  of  a  railroad  com- 
pany, to  be  paid  when  the  road  should  be  completed  between  certain 
points,  and,  on  payment,  the  subscriber  was  to  receive  a  certificate  for  a 
like  amount  of  stock;  and  avers  that  the  company  had  sold  the  road  to 
another  corporation,  which  was  operating  it :  Held,  the  plea  was  bad  on 
demurrer,  as,  if  the  charter  authorized  the  sale,  the  party  subscribing  must 
have  known  that  the  power  could  be  exercised ;  if  there  was  no  such  power 
conferred,  then  the  sale  was  void,  and  on  payment  and  receipt  of  his  cer- 
tificate, he  would  hold  his  stock  unimpaired,  and  there  was  not  a  failure  of 
consideration. 

2.  Same — lease  of  tlie  road.  Where  a  plea  averred  the  same  facts,  ex- 
cept that  the  company  had  leased  the  road :  Held,  if  there  was  power  to 
lease,  then  the  subscriber  must  have  known,  when  he  subscribed,  tliat  the 
power  might  be  exercised,  and  if  there  was  no  such  power,  then  the  at- 
tempt to  lease  would  not  affect  the  stock,  as  the  lease  would  be  void,  and 
those  running  the  road  would  be  the  mere  agents  of  the  original  companj'. 
Such  a  plea  presents  no  defense. 
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3.  'PhKA.— fraudulent  representations.  Where  the  plea  averred  that  the 
inducement  to  subscribe  for  such  stock  was  to  procure  a  competing  line  to 
another  named  road,  and  the  agent  at  the  time  represented  that  the  road 
should  remain  a  competing  line,  but  when  completed  it  was  leased  to  the 
competing  road:  Held,  this  plea  was  bad  on  demurrer,  as  it  fails  to  aver 
that  the  agent  falsely  and  fraudulently  made  the  representations.  Fraud 
must  be  pleaded  and  proved. 

4.  Same — evidence.  Such  representations  form  no  part  of  the  subscrip- 
tion, and  in  such  written  instruments  parol  evidence  can  not  be  heard  to 
alter,  change  or  add  a  condition  to  them. 

\Yrit  of  Error  to  the  Circuit  Court  of  Iroquois  county; 
the  Hon.  Charles  H.  Wood,  Judge,  presiding. 

]Mr.  L.  E.  Payson,  for  the  plaintiff  in  error. 
Mr.  B.  C.  Cook,  for  the  defendant  in  error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

The  sufficiency  of  the  pleas  of  the  plaintiff  in  error  is  the 
only  question  presented. 

Hays  executed  his  note  to  the  company,  by  which  he  prom- 
ised to  pay  it  $500  when  the  iron  for  the  road  was  laid  between 
certain  points,  and,  upon  payment,  he  was  to  receive  a  certifi- 
cate for  a  like  amount  of  the  capital  stock  of  the  company. 

The  first  plea  is,  substantially,  that  the  company  had  sold 
a  portion  of  the  road  to  another  corporation,  which  was  oper- 
ating and  controlling  it. 

We  have  not  been  referred  to  the  charter  of  the  company, 
and  therefore  have  no  knowledge  of  the  powers  granted  there- 
in. If  authority  was  given  to  the  corporation  to  sell,  then  it 
has  only  acted  within  the  scope  of  the  power  granted.  Per- 
sons contracting  with  it  must  be  presumed  to  act  with  full 
knowledge  of  its  powers,  and  can  not  complain  when  its  acts 
are  in  accordance  with  the  law  of  its  creation. 

But  a  sale  and  transfer  of  the  powers  of  one  company  to 
another,  without  the  authority  of  the  legislature,  are  against 


424  Hays  v.  O.,  O.  &  F.  E.  V.  E.  E.  Co.     [Sept.  T., 

Opiuioii  of  the  Court. 

public  policy,  and  the  courts  will  do  nothing  which  would  pro- 
mote the  transfer,  as  it  is  in  utter  disregard  of  the  duties  and 
obligations  of  the  company.  Great  Northern  Raihoay  Co.  v. 
Eastern  Counties  Raihoay  Co.  9  Hare,  306 ;  Benian  v.  Rufford, 
6  Eng.  Law  &  Eq.  106;  South  Yorkshire  Railway  Co.  v.  Great 
Northern  Railway  Co.  19  Eng.  Law  &  Eq.  513. 

If  the  sale,  then,  was  without  authority  granted  in  the  char- 
ter, it  Avas  merely  an  unlawful  attempt  to  accomplish  what  can 
only  be  done  by  the  legislature,  and  is  no  defense  against  the 
payment  of  the  subscription. 

The  second  plea  presents  the  question,  whether  the  subscri- 
ber is  released  by  reason  of  the  lease  of  the  road  to  another  com- 
pany. 

If  there  was  power  to  lease,  the  subscription  must  be  re- 
garded as  having  been  made  with  reference  to  it.  If  there 
was  not,  is  the  act  of  leasing  such  a  material  and  fundamental 
alteration  of  the  responsibilities  and  duties  of  the  company  as 
to  exonerate  the  subscriber- from  payment? 

Even  an  alteration  in  the  location  of  a  road,  if  made  by 
authority  of  the  law,  is  no  defense  to  an  action  for  calls.  The 
reason  is,  that  the  party  is  presumed  to  contract  with  knowl- 
edge of  and  reference  to  the  law.  Illinois  River  Railroad  Co. 
Y.  Beers,  27  111.  185;   Calvin  v.  Turnpike  Co.  1  Carter,  511. 

If  the  leasing  was  not  authorized  by  law,  then  the  liabilities 
and  duties  of  the  company  to  which  the  subscription  was 
made,  exist  in  full  force,  and  the  courts  will  hold  it  to  a 
strict  performance  of  all  its  obligations  to  the  subscriber  and 
to  the  public.  The  lessees  will  only  be  regarded  as  its  ser- 
vants, and  the  corporation,  which  received  its  franchise  from 
the  State,  is  not,  by  the  act  of  leasing,  discharged  from  its 
contracts  or  released  from  any  of  its  liabilities.  0.  &  M.  R. 
R.  Co.  V.  Dunbar,  20  111.  623;  Chi.  &  R.  I.  R.  R.  Co.  v.  Whip- 
'ple,  22  111.  106. 

When  the  plaintiff  in  error  shall  have  paid  his  subscription 
and  received  his  certificate  of  stock,  he  then  will  have  equit- 
able rights  to  be  protected  by  the  courts,  and  may  prevent 
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gross  mismanagement  of  the  property  and  misap})lication  of 
the  funds  of  the  corporation,  but  the  mere  fact  of  leasing  and 
probable,  or  even  certain,  loss  in  the  earnings  of  the  company 
constitute  no  defense  to  the  note. 

The  third  j^lea  avers,  that  the  inducement  to  give  the  note 
was  a  representation  by  the  agent  of  the  company  that  the 
road  would  be,  and  should  remain,  a  competing  line  with  the 
Chicago,  Burlington  &  Quincy  Railroad,  but  that  when  com- 
pleted it  was  leased  to  the  intended  competing  line. 

Fraudulent  representations  made  by  an  agent  of  a  corpora- 
tion, and  M'hich  induce  a  subscription,  would  be  a  substantial 
fraud;,  which  would  vitiate  a  contract.  But,  as  the  law  intends 
that  every  person  is  innocent  of  fraud,  when  it  is  relied  upon 
as  a  defense,  it  must  be  fully  pleaded  and  proved.  The  plea 
does  not  aver  that  the  representations  were  false  and  fraudu- 
lent, and,  for  aught  that  appears,  they  may  have  been  inno- 
cent.    As  a  plea  of  fraud,  it  is  therefore  bad. 

The  representation  contained  in  the  plea  forms  no  part  of 
the  writing  sued  on,  and  parol  evidence  can  not  be  admitted  to 
add  a  condition  to  the  written  subscription. 

We  think  the  demurrer  was  properly  sustained  to  all  the 
pleas. 

As  the  plaintiff  in  error  abided  by  his  pleas,  the  judgment 
must  be  affirmed. 

Judgment  affinned. 
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Peter  Bressler  et  al. 

■    V. 

Frederick  H.  Kent. 

1.  Makried  women — conveyance  of  their  interest  in  real  estate.  Instead 
of  proceedings  by  fine  or  common  recovery  under  the  common  law,  the 
interest  of  a  wife  in  real  estate  may  be  conveyed  by  deed  of  herself  and 
husband.  This  can  be  done  only  in  the  precise  mode  prescribed  by  the 
statute.     Otherwise  such  conveyance  is  void. 

2.  A  mortgage  or  trust  creating  an  incumbrance  upon  the  lauds  of  the 
wife,  in  which  the  husband  does  not  join,  is  void,  and  will  not  be  enforced, 
even  though  given  to  secure  payment  of  a  note  made  by  herself  and  her 
husband  for  his  debt. 

3.  Separate  estate  of  the  wife  comprises  only  such  rights  as  she  may 
have  independently  of  her  husband,  as  \^  feme  sole,  such  as  personal  prop- 
erty, and  the  rents,  uses  and  profits  of  real  estate. 

4.  The  act  of  February  21,  1861,  "  to  protect  married  women  in  their 
separate  property,"  does  not  go  to  the  extent  of  authorizing  married  women 
to  sell  real  estate  without  concurrence  of  the  husband.  Such  power  can 
not  be  implied,  but  must  be  given  in  direct  terms. 

6.  The  decision  in  the  case  of  Young  and  Wife  v.  Crraff,  28  111.  p.  20,  over- 
ruled. 

Writ  of  Error  to  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  George  W.  Pleasants,  Judge,  presiding. 

Mr.  C.  J.  Johnson,  for  the  plaintiffs  in  error. 

Messrs.  Wilkinson,  Sackett  &  Bean,  for  the  defendant 
in  error. 

Mr.  Justice  Sheldo^t  delivered  the  opinion  of  the  Court : 

Sabrina  Bressler,  a  married  woman,  executed,  without  the 
concurrence  of  her  husband,  as  a  party,  her  separate  deed  of 
trust  of  certain  real  estate  owned  by  her,  to  secure  the  pay- 
ment of  a  promissory  note  given  by  herself  and  husband  for 
a  debt  of  the  latter,  and  the  question  presented  by  this  record 
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is,  did  she  thereby  charge  such  real  estate  with  the  payment 
of  the  debt,  and  will  a  court  of  equity,  by  a  proceeding  against 
the  property,  subject  it  to  the  payment  of  such  charge? 

By  the  common  law,  the  only  mode  in  which  a  married 
woman  had  power  to  transfer  her  title  or  interest  in  real  estate, 
was  by  levying  a  fine  or  suifering  a  common  recovery. 

Our  statute  of  conveyances  has  provided  that,  when  any  hus- 
band and  wife  residing  in  this  State  shall  wish  to  convey  the  real 
estate  of  the  wife,  it  shall  and  may  be  lawful  for  the  husband  and 
wife  to  execute  any  deed,  etc.,  for  the  conveying  of  such  land, 
and  that  such  deed  (after  the  solemnities  of  examination  and 
acknowledgment)  shall  be  as  effectual  in  law  as  if  executed  by 
such  woman  while  sole  and  unmarried. 

It  is  only  in  the  precise  mode  prescribed  by  the  statute,  that 
a  married  woman  can  make  a  valid  conveyance  of  her  lands. 
That  mode  was  not  pursued  in  the  present  case,  as  the  hus- 
band did  not  join  in  the  execution  of  the  deed,  and  the  deed 
of  trust  did  not  create  a  valid  lien  upon  the  land.  Cole  v.  Van 
Riper,  4-4  111.  58 ;  Moulton  et  ux.  v.  Hurd,  20  111.  137. 

Such  is  the  rule  at  law,  and  the  one  that  must  govern  in  this 
case,  unless  the  rule  m  equity  shall  be  held  to  apply,  that  the 
separate  estate  of  a  married  woman  will,  in  equity,  be  held 
liable  for  all  the  debts,  charges,  incumbrances  and  other  en- 
gagements which  she  does  expressly,  or  by  implication,  charge 
thereon.     2  Story  Eq.  Jur.  sec.  1399. 

There  is  a  distinction  in  this  respect,  in  equity,  between  the 
separate  property  of  a  married  woman  and  her  other  property. 
As  to  the  former,  she  is  treated  as  a  feme  sole,  having  the  gen- 
eral power  of  disposing  of  it;  but  as  to  the  latter,  all  the 
legal  disabilities  of  a  feme  covert  attach  upon  her.  Ibid.  sec. 
1397. 

It  is  to  be  considered,  then,  whether  the  estate  in  question 
was  the  separate  estate  of  the  wife,  in  the  sense  of  that  term,  as 
recognized  and  acted  upon  by  a  court  of  chancery,  and  subject 
to  be  disposed  of  by  herself  alone.  Separate  estates  in  mar- 
ried women,  which  courts  of  equity  recognize  their  right  to 
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dispose  of  as  femes  sole,  are  strictly  equitable  estates.  They 
are  always  created  by  deed,  devise  or  marriage  settlement,  and 
the  character  of  separate  estate  is  impressed  upon  them  by  the 
terms  of  the  instrument  creating  them. 

It  was  formerly  deemed  absolutely  necessary  that  the  prop- 
erty should  be  vested  in  trustees,  and,  in  strict  propriety,  that 
should  always  be  done,  though  it  has  been  established  that  the 
intervention  of  trustees  is  not  indispensable.  2  Story  Eq. 
sec.   1380. 

It  is  not  because  the  entire  interest  in  an  estate  is  vested  in 
•A  feme  covert  that  renders  it  of  the  description  of  a  separate  es- 
tate in  her.  A  separate  estate  in  a  feme  covert  only  exists  in 
such  property,  whether  it  be  real  or  personal,  as  is  settled  upon 
her  for  her  separate  use,  without  any  control  over  it  on  the 
part  of  her  husband.  It  is  not  all  the  estate,  either  in  lands 
or  chattels,  belonging  to  a  feme  covert,  nor  is  it  her  right  of 
dower  in  the  real  estate  of  her  husband.  Albany  Fire  Ins,  Co. 
V.  Bay,  4  Comst.  9. 

The  facts  in  this  case  disclose  no  such  separate  estate  in  Mrs. 
Bressler. 

It  is  claimed  that  since  the  passage  of  the  act  of  February 
21,  1861,  entitled  "An  act  to  protect  married  women  in  their 
separate  property,"  any  real  estate  which  a  married  woman 
owns  in  her  own  right  will,  in  equity,  be  regarded  as  her  sep- 
arate property,  and  subject  to  all  the  incidents  of  such  prop- 
erty, as  before  recognized  in  a  court  of  chancery. 

That  act  provides,  "that  all  the  property,  both  real  and  per- 
sonal, belonging  to  any  married  woman,  as  her  sole  and  sepa- 
rate property,  or  which  any  woman  hereafter  married  owns  at 
the  time  of  her  marriage,  or  which  any  married  woman,  dur- 
ing coverture,  acquires  in  good  faith  from  any  j^jcrson  other 
than  her  husband,  by  descent,  devise,  or  otherwise,  together 
with  all  the  rents,  issues,  increase  and  profits  thereof,  shall, 
notwithstanding  her  marriage,  be  and  remain,  during  coverture, 
her  sole  and  separate  property,  under  her  sole  control,  and  be 
held,  owned,  possessed  and  enjoyed  by  her  the  same  as  though 
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she  was  sole  and  unmarried,  and  shall  not  be  subject  to  the 
disposal,  control  or  interference  of  her  husband,  and  shall  be 
exempt  from  execution  or  attachment  for  the  debts  of  her  luis- 
hand." 

The  estate  created  by  the  act  is  as  fully  for  the  separate  use 
of  the  wife  as  it  could  have  been  made  by  virtue  of  the  pro- 
visions of  anv  instrument  in  writing. 

The  rule  in  equity,  that  a  feme  covert,  acting  with  respect  to 
her  separate  property,  is  competent  to  act  in  all  respects  as  if 
she  were  sole,  must  be  understood  only  of  personal  property, 
and  of  the  rents  and  profits  of  real  estate  during  her  life. 

The  wife's  own  reversion  in  lands,  when  she  owned  them  at 
the  time  of  the  marriage,  was  a  legal  estate  descendible  to  her 
heirs,  to  which  courts  of  equity  did  not  apply  the  doctrine 
stated.  In  reference  to  such  an  estate,  she  had  only  the  dis- 
posing capacity  which  the  common  law  or  some  enabling  stat- 
ute allowed  to  her. 

So,  if  an  estate  is,  during  coverture,  given  to  a  married 
woman  and  her  heirs,  for  her  separate  use,  without  more,  she 
can  not,  in  equity,  dispose  of  the  fee  from  her  heirs,  but  she 
must  dispose  of  it,  if  at  all,  in  the  manner  prescribed  by  law, 
as  in  England,  by  fine  or  recovery,  and  here,  by  the  solemn 
conveyance  required  by  the  statute.  But  if,  in  such  a  case,  a 
clause  is  expressly  superadded,  that  she  shall  have  power  to 
dispose  of  the  estate  so  given  to  her  during  her  coverture, 
then  courts  of  equity  will  treat  such  a  power  as  enabling  her 
effectually  to  dispose  of  the  estate. 

Thus  the  limitation  of  real  estate  to  the  wife  in  fee  to  her 
sole  and  separate  use,  did  not  give  her,  in  equity,  the  power  to 
dis^jose  of  the  fee  from  her  heirs ;  to  do  so,  an  express  power 
of  disposition  must  have  been  given  to  her  by  the  instrument. 

These  principles  appear  to  be  supported  by  the  following 
authorities:  2  Story  Eq.  Jur.  sees.  1391-2,  1397;  2  Roper 
on  Husb.  &  Wife,  182;  Clancy  on  Married  Women,  287,  and 
cases  cited  in  notes  to  these  authorities;    Yale  v.  Bederer,  18 
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N.  Y.  265;  Same  v.  Same,  22  Id.  450;  NewUn  v.  Freeman,  4 
Iredell  Eq.  Rep.  312. 

The  act  referred  to  gives  no  power  to  dispose  of  the  estate. 
Gole  V.  Van  Riper,  44  111.  58.  It  only  reserves  it  to  the  sole 
and  separate  use  of  the  wife.  Hence,  even  under  the  full  ap- 
plication of  this  doctrine  of  equity,  the  wife  would  have  no 
sole  disposing  power  over  the  fee  of  her  real  estate. 

But  a  married  woman's  separate  estate,  under  this  act,  is 
a  strictly  legal  separate  estate,  and  Ave  see  no  reason  why  she 
should  not  hold  it  subject  to  the  ordinary  disabilities  resulting 
from  her  coverture;  why  the  statute  should  not  have  full  op- 
eration upon  it,  and  the  mode  therein  prescribed  be  the  only 
one  whereby  a  married  woman  can  dispose  of  her  real  estate. 

What  has  been  said  is  entirely  aside  from  the  question  how 
far  a  married  woman,  as  a  necessary  incident  to  the  enjoyment 
of  her  separate  property,  may  contract  as  to  matters  pertain- 
ing to  the  enjoyment  of  its  use,  and  is  to  be  taken  without  any 
bearing  upon  such  a  question. 

The  case  of  Young  and  Wife  v.  Graff,  28  111.  20,  seems  to  af- 
ford a  warrant  for  the  decree  of  the  court  below. 

Upon  fuller  consideration,  we  think  the  doctrine  of  equity, 
as  to  a  married  woman's  disposing  power  over  her  separate 
property,  was  carried  further  in  that  case  than  the  authorities 
seem  to  warrant. 

We  regard  the  deed  of  trust  in  this  case  as  invalid,  and  that 
the  decree  of  the  court  below,  for  the  sale  of  the  premises  pur- 
porting to  be  conveyed  by  it,  was  erroneous. 

The  decree  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 
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City  of  Chicago 

V. 

William  Dermody. 

1.  Negligence — corporations  liable  for.  A  city,  erecting  a  public 
buildiug,  or  making  an  improvement  in  a  negligent  manner,  is  liable  for 
resulting  injury. 

3.  Responsibility — of  principal,  for  acts  of  servants,  agents  and  con- 
tractors. A  contract  for  sucli  work,  to  be  performed  under  direction  and 
supervision  of  a  board  of  public  works  and  of  superintendents,  fixes  the 
liability  of  the  corporation  throughout. 

3.  It  is  no  defense  that  the  contractor  abandons  the  plan  prescribed 
and  substitutes  his  own  without  consent,  for  it  is  the  duty  of  the  corpora- 
tion to  see  that  the  work  be  well  done,  but  according  to  the  specifications. 

4.  Master  and  servant.  The  same  rule  applies,  in  such  case,  to  the 
city  as  is  applied  to  master  and  servant.  The  city,  by  retaining  charge  of 
the  work,  must  be  held  responsible  for  the  manner  in  which  it  is  per- 
formed. The  contractors  are  the  servants  of  the  city,  and  the  doctrine  of 
respondeat  superior  applies.  This  case  falls  fully  within  the  case  of  T?ie 
City  of  Chicago  v.  Joney,  60  111.  383,  and  is  governed  by  it. 

5.  Jury — undue  influence.  The  presence  in  a  jury  room,  through  in- 
advertence, of  a  newspaper  containing  matter  of  a  nature  to  influence  the 
jury,  is  not  cause  for  setting  aside  the  verdict,  after  affirmative  proof  that 
it  was  not  read  by  them  or  in  their  hearing. 

6.  Verdict — impeachment  of.  It  is  the  well  settled  practice  that,  while 
the  court  will  never  receive  affidavits  of  jurors  to  impeach  their  verdict, 
affidavits  of  jurors  will  be  received  to  support  their  findings  when  at- 
tacked. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 

Mr.  I.  N.  Stiles,  and  Mr.  John  Lewis,  for  the  appellant. 

Mr.  E.  A.  Otis,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  appellee,  in  the 
Superior  Court  of  Chicago,  against  the  city,  to  recover  for  per- 
sonal injuries  occasioned  by  the  falling  of  the  roof  of  the  City 
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Hall.  It  consisted  of  a  wing  on  the  west  end  of  the  court 
house.  It  was  in  the  process  of  completion  at  the  time  of 
the  accident,  and  appellee  was  engaged  as  a  plasterer  in  the 
employment  of  Doyle  c^  Johnson,  sub-contractors.  The  roof 
which  fell  was  constructed  by  Letz  &  Son,  who  had  contracted 
with  the  city  to  construct  the  iron  work  of  the  building. 

The  work  was  done  under  an  ordinance,  of  which  this  is  the 
material  portion  : 

"  The  Board  of  Public  Works  are  hereby  authorized  and  di- 
rected to  advertise  for  proposals,  and  to  proceed  to  contract  for 
and  cause  to  be  erected,  a  wing  on  the  west  side  of  the  court 
house,  to  correspond,  in  its  outward  appearance  and  design, 
with  a  wing  to  be  erected  by  Cook  county  on  the  east  side  of 
the  court  house,  and  according  to  plans  furnished  by  Messrs. 
Rose  &  Chapman,  architects,  the  internal  arrangements  to  be 
subject,  however,  to  such  modifications  as  shall  be  deemed  by 
said  board  best  for  the  interests  of  the  city  of  Chicago." 

These  plans  of  Rose  &  Chapman,  with  the  specifications  at- 
tached, were  the  basis  upon  which  the  contracts  for  erection 
and  completion  of  the  building  were  made.  But  it  is  con- 
tended that  Letz  &  Son  constructed  the  roof  according  to  their 
own  plans,  and  the  roof  thus  constructed  fell  and  produced  the 
injury. 

The  trial  in  the  court  below  resulted  in  a  verdict  and  judg- 
ment in  favor  of  appellee. 

It  is  contended  that,  inasmuch  as  Letz  &  Son  failed  to  fol- 
low the  plans  of  the  architects,  and  constructed  the  roof  on 
plans  of  their  own,  the  city  was  thereby  absolved  from  all 
liability  for  the  injury  sustained  by  appellee;  that  such  de- 
viation rendered  Letz  &  Son  alone  liable  to  compensate  ap- 
pellee for  the  injury. 

It  is  conceded,  and  if  it  were  not,  the  evidence  establishes 
the  fact,  that  the  roof  was  insufficient  in  its  construction,  as  it 
fell  from  the  weight  of  but  a  few  inches  of  snow  which  had 
fallen  on  it. 
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Section  1 1  of  chapter  6  of  the  city  charter  declares  that,  it 
shall  be  the  duty  of  the  board  of  public  works  to  take  special 
charge  and  superintendence,  subject  to  such  general  ordinan- 
ces as  may  be  adopted,  of  all  streets,  alleys,  etc.,  all  public 
places,  public  grounds,  and  all  markets,  market  places  and 
market  houses,  engine  houses,  hospitals,  armories,  and  all  other 
public  buildings  in  the  city,  and  of  the  erection  of  public 
buildings. 

From  this  provision  it  is  apparent  that  the  erection  of  the 
City  Hall  was  under  the  especial  charge  of  the  board  of  public 
works.  That  duty  is  imposed  by  the  charter,  and  could  not, 
so  far  as  we  can  see,  have  been  transferred  to  any  other  officers 
of  the  city.  The  city  might,  under  this  provision,  by  general 
ordinance,  control  the  action  of  the  board,  so  as  to  have  them 
subject  to  the  will  of  the  common  council,  but  the  board  acts 
under  the  power  conferred  by  the  charter  in  the  manner  di- 
rected bv  the  common  council. 

The  board  of  public  works,  then,  had  the  control  and  charge 
of  this  building,  and  the  question  is  fairly  presented  whether 
the  contractors  are  the  servants  of  the  city,  and  the  doctrine 
of  respondeat  superior  applies. 

In  the  case  of  TJie  City  of  Chicago  v.  Joney,  60  111.  383, 
this  court  held  that  the  contractors  with  the  city  to  deepen 
a  portion  of  the  Illinois  and  Michigan  canal  outside  of  the 
city  limits,  the  work  being  done  under  a  statute  of  the  State 
for  the  benefit  of  the  city,  were  the  servants  of  the  city,  and 
it  was  liable  for  the  negligence  of  the  contractors  which 
produced  injury  and  loss  to  a  person  using  the  canal.  That 
case  proceeds  upon  the  principle  that  the  city  is  the  party 
having  the  work  performed,  and  the  work  is  under  the  control 
of  the  board  of  public  works,  who  are  officers  and  agents  of 
the  city,  and  that  they  are  required  to  see  that  the  work  is 
properly  done  ;  that  the  same  rule  applies  in  such  cases  to  the 
city  as  is  applied  to  master  and  servant;  that  the  city,  by  re- 
taining the  charge  of  the  work,  must  be  held  responsible  for 

the  manner  in  which  it  is  performed. 
28— 6  1st  Ii,l. 
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In  this  case  the  plans  and  specifications  were  prepared,  sub- 
mitted to  and  adopted  by  the  common  council,  and  an  ordin- 
ance adopted  requiring  the  construction  of  the  building.  The 
ordinance  requires  the  board  of  public  works  to  advertise  for 
proposals,  and  to  proceed  to  contract  for  and  to  cause  to  be 
constructed  the  building  of  this  City  Hall.  The  statute,  as 
well  as  the  ordinance,  put  the  erection  of  the  building  in 
charge  of  the  board  of  public  works.  They  were  thus  em- 
powered and  required  to  take  charge  of  the  construction  of 
the  building,  and  it  was  their  duty  to  see,  through  their  archi- 
tect or  otherwise,  that  the  work  was  performed  according  to 
the  plans  and  specifications  for  the  building  adopted  by  the 
common  council. 

If  those  having  charge  of  the  construction  or  repair  of 
streets,  bridges,  etc.,  permit  obstructions,  pits,  or  other  dan- 
gerous places,  to  be  made  in  the  streets  by  the  contractor  with- 
out being  properly  guarded,  the  city  is  liable  for  injury  that 
may  ensue,  because  the  work  is  in  the  charge  of  the  proper 
city  officer,  and  is  being  done  by  authority  of  the  city.  Xor 
is  it  an  answer  in  such  a  case  to  say  the  contractor  departed 
from  his  contract  or  violated  the  city  ordinances  in  perform- 
ing the  work,  as  it  is  the  duty  of  the  officer  having  charge  of 
the  improvement  to  see  that  the  plans  are  pursued  and  the 
proper  precautions  taken  to  secure  the  safety  of  the  public ; 
and  it  is  negligence  on  the  part  of  such  officers  in  failing  to  see 
that  they  are  adopted.  And  the  same  rule  must  prevail  where 
the  city  or  its  officers  have  charge  of  the  erection  of  a  public 
building  for  the  use  of  the  city.  The  principle  is  the  same, 
and  the  rule  must  be  the  same.  But  this  case  falls  fully  with- 
in the  case  of  The  City  of  Chicago  v.  Joney,  sup7'a,  and  is  gov- 
erned by  it. 

Here  the  board  of  public  works  had  the  charge  and  super- 
intendence of  the  work,  and  it  was  negligence  in  them  to  per- 
mit Letz  &  Son  to  depart  from  the  plan  adopted  by  the  com- 
mon council,  and  the  city  being  in  charge  of  the  work  through 
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their  board  of  public  works^  must  be  held  liable  for  all  the 
consequences  of  that  neglect. 

The  board  of  public  works  should  have  prevented  or  ar- 
rested the  contractors  from  substituting  other  plans.  They 
should  have  known,  either  by  personal  inspection  or  through 
their  architect,  that  the  change  was  being  made,  and  have  ar- 
rested it. 

The  evidence  shows  that  the  plans  of  Letz  &  Son  were  de- 
fective, and  that  they  were  the  cause  of  the  injury. 

The  city,  having  undertaken  to  construct  this  building,  was 
bound  to  employ  skillful  and  faithful  contractors  to  carry  out 
such  plans  as  may  or  would  be  adopted  by  skillful  and  reliable 
architects.  But  in  this  case  the  board  of  public  works  per- 
mitted the  contractors  to  reject  the  plans  furnished  by  archi- 
tects and  adopted  by  the  city,  and  to  adopt  plans  of  their  own, 
and  there  is  no  evidence  that  their  plans  were  the  result  of 
skill,  safe,  or  at  all  sufficient.  On  the  other  hand,  we  see  the 
roof  gave  way  and  fell  under  the  weight  of  but  a  few  inches 
of  snow.  This,  with  the  other  evidence,  renders  it  almost  cer- 
tain beyond  a  reasonable  doubt  that  the  plan  adopted  by  the 
contractors  was  inherently  defective. 

It  is  next  urged  that  the  verdict  of  the  jury  should  have 
been  set  aside,  because  a  copy  of  a  newspaper  called  ''  The 
Chicago  Tribune,"  containing  the  charge  of  the  judge  of  the 
recorder's  court  of  Chicago  to  a  grand  jury,  calling  their  at- 
tention to  the  fact  that  the  roof  of  the  Hall  had  fallen,  had 
been  left  in  the  jury  room.  This  fact  was  shown  to  the  court 
by  the  affidavit  of  the  officer  having  the  jury  in  charge,  when 
deliberating  on  their  verdict.  But  it  appears  that  the  paper 
having  been  there  was  purely  accidental,  and  one  of  the  jurors 
iiled  an  affidavit  that  the  jury  had  agreed  upon  their  verdict 
and  were  discussing  the  measure  of  damages  when  the  paper 
was  discovered  under  the  table,  was  picked  up  by  a  juror  and 
handed  to  affiant,  who  laid  it  on  the  table,  where  it  remained 
without  any  juror  having  read  one  word  in  it  before  the  ver- 
dict was  complete. 
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If  this  be  true,  we  are  at  a  loss  to  perceive  how  it  is  possible 
that  any,  the  slightest,  injury,  could  have  resulted  to  appellant 
from  the  paper  being  in  the  room;  and  it  is  the  well  settled 
practice  that,  whilst  the  court  will  never  receive  affidavits  of 
jurors  to  impeach  their  verdict,  affidavits  of  jurors  will  be  re- 
ceived to  support  their  finding,  when  attacked.  It  is  only 
when  it  appears  to  the  court  that  injury  may  have  resulted  to 
a  party  from  such  an  inadvertence,  that  the  court  should  set 
aside  the  verdict.  Had  the  paper  been  read,  then  it  might, 
perhaps,  have  been  ground  for  a  new  trial,  as  the  judge's  charge 
would  have  been  before,  and  considered  by,  them,  and  not 
admitted  by  the  court  as  evidence,  and  which  might  have  been 
prejudicial  to  appellant.  But  in  this  case  we  see  no  such  in- 
jury could  possibly  have  resulted. 

We  perceive  no  error  in  this  record,  and  the  judgment  must 
be  affirmed.         • 

Judgment  affirmed. 


James   Aiken 

V. 

John  M.  Hodge. 

1.  Testimony — inadmissible.  Where  parties  enter  imn  an  arrangement 
to  develop  a  patent  for  the  improvement  of  street  cars,  it  is  error,  when  it 
is  sought  to  charge  one  of  the  number  for  money  loaned  him  by  another 
of  its  members,  to  admit  in  evidence  conversations  between  other  mem- 
bers of  the  firm  when  defendant  was  absent,  and  which  occurred  prior  to 
his  connection  with  the  speculation,  and  which  were  not  communicated  to 
him. 

2.  Same — hearsay — not  admissible.  Evidence  of  the  opinions  expressed 
by  persons  in  New  York  and  elsewhere  as  to  the  value  of  an  invention, 
was  hearsay,  and  inadmissible.  If  such  opinions  could  be  received,  the 
persons  expressing  them  should  have  been  called. 
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3.  Declarations  of  tliird  parties  slioultl  not  be  admitted  in  evidence 
until  the  party  against  \Yhoni  the}'^  are  offered  is  connected  with"  them. 

4.  Same — declarations  of  a  party.  It  is  error  to  permit  a  party  to  intro- 
duce liis  own  declarations  in  reference  totlie  matter  in  dispute,  made  when 
the  person  against  whom  they  are  ofiered  was  not  present.  The  party  is 
a  competent  witness,  aud  shonld  be  intnxluced  to  prove  tlie  facts. 

Writ  of  Error  to  the  Circuit  Court  of  La  Salle  county; 
the  Hon.  Edwin  S.  Leland,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  James  Aiken, 
in  the  La  Salle  circuit  court,  against  John  M.  Hodge,  for 
money  loaned  aud  advanced  at  the  request  of  defendant. 

It  appears  that  these  parties,  with  others,  undertook  to  de- 
velop an  improvement  in  street  cars;  and  it  is  claimed  by 
plaintiff  below  that  defendant  borrowed  of  him  $500,  with 
which  to  purchase  a  share  in  the  enterprise,  and  that  he  prom- 
ised to  repay  it  some  time  after  the  loan  Avas  made.  He  also 
claims  that  he,  by  agreement,  was  to  advance  all  expenses,  and 
that  defendant  was  to  refund  to  him  one-half  thereof;  that  he 
did  advance  $954.12,  one-half  of  which  defendant  was  to  pay 
to  him. 

Defendant  wholly  denies  that  he  borrowed  the  money  or 
agreed  to  pay  any  portion  of  the  expenses  of  developing  the 
invention. 

A  trial  was  had  before  a  jury,  who  found  a  verdict  in  favor 
of  defendant.  A  motion  for  a  new  trial  was  entered,  which 
the  court  overruled  and  rendered  judgment  on  the  verdict, 
and  the  plaintiff  brings  the  case  to  this  court  by  appeal. 

Messrs.  Bushnell  &.  Avery,  for  the  plaintiff  in  error. 

Mr.  Oeiver  C.  Gray,  for  the  defendant  in  error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

The  claim  in  this  case  is  based  upon  the  assumed  express 
or  implied  contract  of  appellee  to  pay  appellant  for  money 
loaned. 
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These  parties,  with  four  other  persons,  engaged  in  a  specu- 
lation to  develop,  for  their  profit,  an  improvement  on  street 
cars. 

There  was  conflict  in  the  evidence  as  to  the  advance- 
ment of  any  money  by  Aiken  to  Hodge.  The  discrepancy 
between  them,  as  to  the  facts,  is  very  plain  and  decisive,  and 
we  shall  make  no  attempt  to  reconcile  it.  The  court  below, 
however,  erred  in  the  admission  of  improper  and  irrelevant 
evidence,  for  which  the  judgment  must  be  reversed 

The  several  conversations  between  the  two  Schneiders,  Pet- 
rie  and  Hodge,  when  Aiken  was  not  present,  and  prior  to  his 
connection  with  the  speculation,  and  which  were  not  commu- 
nicated to  him,  were  clearly  incompetent.  They  could  not 
enlighten  the  issue,  and  may  have  confused  the  jury. 

The  opinions  of  divers  persons  in  New  York  and  elsewhere, 
as  to  the  value  and  practical  character  of  the  invention,  as 
detailed  by  witnesses  who  heard  them,  were  but  hearsay.  The 
facts  as  to  the  payment  of  money  by  other  persons,  to  obtain 
an  interest  in  the  patent,  were  improperly  admitted. 

What  was  the  object  of  such  evidence?  It  was  evidently 
introduced  by  appellee  to  negative  his  alleged  liability  for 
money  loaned,  and  must  have  been  intended  to  impress  the 
jury  with  the  belief  that  the  invention  was  valuable,  and  that 
Aiken  paid  $1000,  double  the  amount  paid  by  either  of  the 
other  parties,  on  account  of  the  intrinsic  value  of  the  patent, 
and  not  upon  any  agreement  that  Hodge  should  refund  the 
one-half  of  the  money  advanced  and  other  expenses  incurred. 

Two  questions  were  to  be  determined  by  the  jury:  Was 
there  any  money  loaned?  Did  Hodge  agree  to  return  to 
Aiken  one-half  of  the  money  expended  in  the  development  of 
the  patent? 

The  expressed  opinions  of  third  parties,  that  it  would  prove 
a  success,  shed  no  light  on  these  questions,  and  afforded  no  aid 
to  the  jury,  unless  improperly  applied.  There  was  no  pre- 
tense that  appellant  had  any  knowledge  of  these  statements, 
or  that  other  persons  had  invested   money  in  the  patent. 
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Declarations  of  this  character  should  never  be  admitted  un- 
til the  party  against  whom  they  are  used  is  connected  with 
them.     PWor  V,  TFA/^e,  12  111.  261. 

We  are  strongly  inclined  to  the  opinion  that  the  jury  was 
inlluenced  by  this  testimony,  and  thus  the  rights  of  appellant 
were  prejudiced. 

It  was  also  error  to  permit  witnesses  introduced  by  appellee 
to  detail  his  statements  as  to  the  nature  and  character  of  the 
transaction  between  himself  and  appellant,  when  the  latter 
was  not  present.  He  was  a  witness  at  the  hearing,  competent 
under  the  law,  and  should  have  rehearsed  his  own  story. 

We  express  no  opinion  as  to  the  preponderance  of  the  evi- 
dence, as  the  judgment  must  be  reversed,  and  the  cause  re- 
manded for  another  trial. 

Judgment  reversed. 


Union  Building  Association 

V. 

The  City  of  Chicago. 

1.  Void  assessment — makes  void  all  proceedings  dependent  upon  it.  The 
city  of  Cliicago  made  au  original  assessment  which  was  declared  void.  A 
second  assessment  to  make  up  its  deficiencies  is  also  void. 

3.  Excessive  levy  void.  If,  after  the  completion  of  a  work,  a  levy  is 
made  in  gross  excess  of  the  ascertained  cost,  it  is  fraudulent. 

3.  Official  oath.  If  commissioners  are  sworn  to  perform  a  particu- 
lar duty,  and  they  proceed  to  acts  not  authorized  by  law  nor  within  the 
scope  of  their  oaths,  their  acts  are  unlawful  and  their  proceedings  void. 

4.  Unlawful  assessment — effect  of  payment  of.  Owners  of  property 
having  paid  assessments  which  are  subsequently  set  aside,  can  not  recover 
it  back,  such  payment  being  deemed  in  law  voluntary. 

5.  Remedy — can  not  he  restricted  to  particular  proceedings.  Courts  will 
not  impute  to  the  legislature  the  iuteutiou  of  nullifying  the  judgments 
and  decrees  of  courts  of  general  jurisdiction  in  advance,  when  it  would  be 
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beyoud  the  conslitutioual  powiT  of  that  body  to  do  so  after  they  were 
made ;  and  especially  in  relation  to  statutory  proceedings  to  divest  the 
citizen  of  his  property  without  his  consent  by  confining  the  citizen  to 
a  particular  mode  of  seeking  his  remedy. 

6;  Unconstitutional  law — can  not  be  executed  by  the  courts.  If  the 
legislature  has  prescribed  a  mode  for  making  a  statutoiy  proceeding- 
eftectual  ^Yhich  is  unconstitutional,  the  courts  have  no  authoritj'  to  reject 
that  mode  and  adopt  a  different  one.  The  legislature  must  provide  the 
correction. 


Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Fuller  &  Smith,  for  the  appellant. 

Mr.  M.  F.  TuLEY,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

It  is  very  apparent,  from  the  record  in  this  case,  that  the 
proceedings  relative  to  the  original  assessment  were,  from 
their  first  inception  and  through  every  stage,  totally  void.  In 
1858,  the  street  in  question  was  raised  to  grade,  curb  walls 
built  upon  both  sides  thereof,  filled,  and  paved  with  stone 
pavement,  by  special  assessment  upon  real  estate  deemed  spe- 
cially benefited. 

Being  thus  situated,  the  original  ordinance  was  passed  un- 
der the  recommendation  of  the  board  of  public  works,  in  the 
same  form,  ordering  the  curb  walls  on  Washington  street^ 
from  the  west  line  of  State  to  the  east  line  of  Franklin  street, 
to  be  rebuilt  and  repaired  where  the  same  were  not  then  in  a 
suitable  condition,  and  said  street  to  be  paved  Avith  wooden 
blocks  except  such  portions  of  the  Avork  as  had  already  been 
done  in  a  suitable  manner,  the  work  to  be  done  under  the 
superintendence  of  the  board  of  public  works.  The  sum  of 
$2887.40  was  the  basis  of  the  assessment  for  the  curb  walls. 
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$24^790.79  for  the  paving,  $276.78  for  engineering  and  super- 
intending, and  $225  for  the  costs  of  the  proceeding,  making 
the  total  sum  of  $28,179.97 

A  similar  ordinance  has  been  held  by  this  court  to  vest  in 
the  board  an  improper  and  illegal  discretion,  opening  the  door 
to  fraud,  and  therefore  void.  Foss  v.  The  Citij  of  Chicago, 
56  111.  354. 

Not  onlv  was  the  ordinance  void  for  the  reason  assigned, 
but  the  subsequent  proceedings,  though  strictly  in  conform- 
ity with  it  as  to  the  parts  which  vitiate,  were  variant  from  it 
as  to  the  description  of  the  work.  In  the  oath  of  the  com- 
missioners, certificate  of  the  completion  of  the  assessment, 
notice  of  application  to  the  council  for  confirmation,"  and  in 
the  assessment  roll  itself  as  confirmed,  the  extent  of  the  im- 
provement was  designated  as  being  that  portion  of  Washing- 
ton street  from  the  west  line  of  State  to  the  loest  line  of 
Franklin  street,  thus  extending  the  work  across  Franklin 
street  without  any  ordinance  directing  it. 

It  appears  that,  at  the  time  of  the  application  for  the  new 
ordinance,  the  work  was  all  completed,  and  so  stated  in  the 
commissioners'  report,  so  that  the  actual  cost  of  it  was  known 
to  the  board;  that  upwards  of  $14,000  had  been  voluntarily 
paid  by  the  property  owners  upon  the  amount  assessed  upon 
real  estate  deemed  specially  benefited  ;  that  the  actual  cost 
of  the  paving,  ascertained  from  reliable  data,  viz:  the  contract 
under  which  it  was  done,  and  a  careful  measurement  by  a 
competent  engineer,  was  only  $15,202.00,  being  $9,585.79  less 
than  the  estimated  cost  which  was  made  the  basis  of  the  orio- 
inal  assessment,  and  which  actual  cost,  when  added  to  the 
$2887.40,  the  estimated  cost  of  repairing  the  curb  walls, 
shows  the  total  actual  cost — assuming  that  the  item  for  curb 
Avails  was  actual — to  be  $18,092.40.  Then,  if  we  deduct  the 
$14,194.03  voluntarily  paid  by  the  property  owners,  we  have 
$3898.37  as  the  whole  amount  necessary  to  pay  for  the  entire 
work,  allowing  the  sum  of  nearly  $3000  under  the  provision 
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for  "rebuilding  and  repairing  the  curb  walls  where  the  same 
are  not  now  in  a  suitable  condition." 

The  board  of  public  works,  from  their  position  with  rela- 
tion to  the  matters  in  question,  must  be  held  chargeable  with 
knowledge  of  all  material  facts. 

Wiien  they  made  application  to  the  council  for  an  ordi- 
nance authorizing  a  new  assessment,  they  stated  that  the 
work  had  been  done  and  fully  completed.  This  made  it  ap- 
parent that  they  knew  what  had  been  the  actual  cost  of  it, 
but  no  allusion  is  made  to  that  subject,  and  they  simply  state 
that  there  was  the  sum  of  $8339.15  which  the  city  had  failed 
to  collect  of  the  original  assessment,  and  ask  an  ordinance 
authorizing  them  to  levy  that  amount  upon  what  they  please 
to  call  the  delinquent  property  of  the  real  estate  specially 
benefited. 

The  council,  without  inquiry  as  to  the  actual  cost,  pass  the 
ordinance.  When  the  assessment  roll  is  completed  under  this 
ordinance,  the  parcels  of  land  included  in  it' are  assessed  pre- 
cisely as  they  were  in  the  original.  Appellant's  lands  are 
assessed  for  $834.28,  the  exact  amount  in  the  original.  The 
new  assessment  is  necessarily  upon  the  same  basis  as  the  for- 
mer. It  requires  them  to  pay  their  proportional  share  for  the 
paving  at  the  sum  of  $24,790.19,  the  amount  of  the  original 
estimate,  instead  of  $15,205.00,  the  actual  cost.  It  requires 
them  to  pay  their  proportional  share  of  $225,  the  estimated 
costs  of  proceedings  which,  as  to  them,  are  utterly  void.  And 
if  the  new  assessment  is  to  be  held  valid  and  the  amount  col- 
lected, then  the  city  will  have  obtained,  perhaps,  by  divesting 
the  owners  of  their  property  after  the  completion  of  the  work 
and  the  actual  cost  become  known  to  a  cent,  a  sum  not  far 
from  $4440  above  that  which  is  actually  necessary  to  pay  for 
the  whole  work  at  its  actual  cost.  Upon  what  considerations 
of  justice,  reason  or  law,  can  this  be  sustained?  None  have 
been  suggested  but  the  mere  letter  of  the  36th  section  of  chajj- 
ter  7  of  the  city  charter,  (Gary's  Laws,  75.)  Having  departed 
from    both    the    letter    and   spirit  of  the   law   in   every  step 
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through  the  original  proceedings,  the  city  authorities  have 
become  rigid  adherents  to  the  very  letter  in  the  supplement- 
ary ones.  The  counsel  for  the  corporation  insists  that,  under 
said  section,  the  new  assessment  must  be  for  the  deficiency  of 
the  former  one  because  the  statute  says  so,  and  not  for  the 
actual  cost  of  the  work. 

We  have  given  that  section  much  attention  and  viewed  it 
ill  every  light  in  which  it  has  been  presented  by  able  counsel 
in  the  variety  of  cases  before  us.  It  is  very  peculiar  in  its 
provisions,  and  seems  to  betray  a  design  not  exactly  to  take 
away  the  general  jurisdiction  of  the  courts,  but  to  place  these 
original  assessments,  in  a  measure,  beyond  the  effects  of  their 
decrees  and  judgments.  "If,  from  any  cause,"  it  says,  "the 
city  shall  fail  to  collect  the  whole  or  any  portion  of  any  spe- 
cial assessment  which  may  be  hereafter  levied,  and  which  shall 
not  he  canceled  and  set  aside  by  the  order  of  any  court  upon  certio- 
rari or  appeal,^'  etc.,  "the  common  council  may,  at  any  time 
within  Hve  years  after  the  con Hrmation  of  the  original  assess- 
ment, direct  a  new  assessment  to  be  made  upon  the  delinquent 
property  for  the  amount  of  such  deficiency  and  interest  thereon 
from  the  date  of  such  original  assessment,  which  assessment 
shall.be  made  as  near  as  may  be  in  the  same  manner  as  is 
herein  prescribed  for  the  first  assessment."  It  then  declares 
that,  in  cases  where  partial  payments  shall  have  been  made 
on  the  former  assessment,  they  shall  be  credited  ;  that  re- 
peated new  assessments  may  be  made,  provided  they  are  com- 
menced within  said  five  years  ;  that  it  shall  constitute  no  legal 
objection  that  the  property  has  changed  hands  meanwhile, 
and  then  employs  these  words  :  "It  being  the  true  intent  and 
meaning  of  this  section  to  make  the  cost  and  expense  of  all 
public  improvements,  to  be  paid  for  by  special  asses^sment, 
a  chai'ge  upon  the  property  assessed  therefor  for  the  full  pe- 
riod of  five  years  from  the  confirmation  of  the  original  assess- 
ment, and  for  such  longer  period  as  may  be  required  to  col- 
lect in  due  course  of  law  any  new  assessment  ordered  by  the 
common  council  within  that  period." 
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It  is  manifest  that,  if  the  language,  "if,  from  any  cause,  the 
city  shall  fail,  etc.,  to  collect,  etc.,  any  special  assessment 
which  may  be  hereafter  levied,  and  which  shall  not  be  can- 
celed and  set  aside  by  the  order  of  any  court  upon  certiorari  or 
appeal,"  be  taken  literally,  the  courts  would  be  required  to 
regard  an  original  assessment,  when  considered  in  its  relation 
to  a  second  one,  as  valid,  for  the  purpose  of  ascertaining  a 
deficiency,  determining  delinquency,  drawing  interest,  and  con- 
stituting a  lien  for  the  period  of  five  years  and  upwards. 
Even  though  the  city  may  have  failed  to  collect  such  orig- 
inal assessment  by  reason  of  the  decree  of  a  court  of  chancery 
declaring  it  void,  upon  the  bill  of  the  property  owners  alleg- 
ing that  it  was  made  in  fraud  and  through  excess  of  power, 
because,  in  such  case,  it  would  not  "have  been  canceled  and  set 
aside  by  the  order  of  any  court  upon  certiorari  or  appeal."  If 
not  so  canceled  and  set  aside,  it  is  to  be  regarded  as  valid  for 
the  purposes  specified,  no  matter  how  many  grounds  may 
exist  for  declaring  it  void,  or  what  court  may  have  done  so  in 
any  proceeding  other  than  upon  certiorari  or  appeal. 

The  limitation  to  a  judgment  upon  certiorari  and  appeal, 
which  are  seemingly  exclusive  of  other  judgments  or  decrees, 
has  reference  to  the  removal  of  the  record  in  that  mode  from 
the  common  council  to  the  circuit  or  Superior  Court.  We 
have  shown  in  other  decisions  how  circumscribed  and  almost 
impracticable  those  remedies  were  made  by  the  charter.  Cre- 
ate V.  The  City  of  Chicago,  56  111.  422.  Hence  we  say,  that 
there  was  apparently  a  design  on  the  part  of  the  draughts- 
man of  the  section  to  place  these  original  assessments  beyond 
the  reach  of  judicial  power  except  when  that  power  should 
be  exercised  in  the  circumscribed  and,  in  many  instances, 
impracticable  manner  specified. 

But  the  section  can  receive  no  such  literal  construction. 
AVe  will  not  impute  to  the  legislature  the  intention  of  nullify- 
ing the  judgments  and  decrees  of  courts  of  general  jurisdic- 
tion in  advance,  when  it  would  be  beyond  the  constitutional 
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power  of  that  body  to  do  so  after  they  were  made,  and  espe- 
cially in  relation  to  statutory  proceedings  to  divest  the  citi- 
zen of  his  property  without  his  consent. 

Whenever,  therefore,  the  question  may  be  properly  pre- 
sented to  a  court  of  competent  jurisdiction,  whether  the  pro- 
ceedings under  which  an  original  assessment  has  been  made 
are  valid  or  not,  and  they  shall  be  found  to  be  void,  for  fraud, 
or  want  of  compliance  with  the  statute,  they  must  be  so  re- 
garded as  to  all  parties  who  have  not  estopped  themselves  by 
their  acts  from  questioning  them.  Any  other  rule  would  be 
to  introduce  a  dangerous,  monstrous  anomaly  into  our  system, 
because  it  would  bS  to  declare  by  judicial  authority  that,  al- 
though the  original  assessment  was  entirely  void  as  to  all  par- 
ties not  estopped  by  their  acts  from  assailing  its  validity,  yet, 
even  as  to  such  persons,  it  should  be  regarded  as  furnishing 
the  legal  standard  by  which  to  determine  a  deficiency,  as  afford- 
ing a  proper  basis  ^oy  interest,  as  constituting  a  lien  for  the  pe- 
riod of  five  years,  and  possibly  longer,  and  not  to  be  aifected 
by  alienation  of  the  pro23erty. 

This  section  36  was  originally  embraced  in  the  act  of  1863, 
entitled  "An  act  to  reduce  the  ciiarter  of  the  citv  of  Chicatro 
and  the  several  acts  amendatory  thereof  into  one  act  and  re- 
vise the  same." 

By  section  21  chapter  7  of  that  act,  the  assessment  was  di- 
rected to  be  made  upon  the  real  estate  fro7iting  upon  the  street 
to  be  improved,  requiring  each  such  parcel  to  sustain  the  cost 
and  expense  of  making  the  improvement  upon  half  of  the 
street  directly  adjacent.  This  mode  having  been  declared 
unconstitutional  in  the  case  of  City  of  Chicago  v.  Latmed  et  al. 
34  111.  203,  decided  at  the  April  term,  1864,  the  legislature, 
by  an  act  approved  February  15, 1865,  and  the  acts  of  March, 
1867,  provided,  in  accordance  with  the  principle  of  that  deci- 
sion, that  such  costs  and  expense  should  be  assessed  by  the 
commissioners  upon  the  real  estate  by  them  deemed  benefited 
by  any  such  improvement,  and  upon  the  city,  in*  proportion 
as  nearly  as  might  be  to  the  benefits  resulting  thereto. 
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Inasmuch  as  the  21st  section  provided  for  an  assessment 
Vi^ory  frontage  only,  and  that  was  contained  in  the  same  chap- 
ter of  the  act  containing  the  36th  section,  which  declares  that 
the  new  assessment  "shall  be  made,  as  near  as  may  be,  in  the 
same  manner  as  is  herein  prescribed  for  the  first  assessment," 
it  is  argued  that,  because  the  21st  section  contained  the  only 
statutory  jjrovision  relative  to  the  manner  of  making  the  first 
assessment,  and  inasmuch  as  that  was  declared  unconstitu- 
tional and  consequently  abrogated  by  the  decision  in  the 
Larned  case,  there  was  then  no  authority  left  for  making  a 
new  assessment.     This  was,  at  that  time,  true. 

In  Itoss  Y.  Irving,  14l  111.  182,. this  coflrt  said:  "In  our 
view,  the  law  must  be  carried  into  efiect  in  the  manner  pre- 
scribed by  the  act  itself  or  not  at  all.  It  is  a  statutory  pro- 
ceeding, and  if  the  legislature  has  prescribed  a  mode  for  mak- 
ing it  effectual  which  is  unconstitutional,  the  courts  have  na 
authority  to  reject  that  mode  and  adopt  a  different  one."  This 
observation  is  applicable  to  this  feature  of  the  case.  When 
the  legislature  had  provided  for  a  particular  mode  of  making 
the  assessment,  and  that  was  held  unconstitutional,  the  courts 
had  no  authority  to  adopt  a  different  one  until  the  legislature 
had  provided  it.  But  the  acts  of  February,  1865,  and  of 
March,  1867,  providing  that  the  amount  directed  to  be  as- 
sessed should  b6  upon  the  real  estate  deemed  benefited  by  the 
improvement,  and  upon  the  city,  in  proportion  as  nearly  as 
might  be  to  the  benefits  resulting  thereto,  did  provide  a  dif- 
ferent mode  from  that  declared  unconstitutional,  were  amend- 
atory of  the  act  of  1863,  and  the  manner  prescribed  by  the 
amendatory  acts  for  making  the  assessment  was  thereby  sub- 
stituted to  the  place  of  that  provided  for  in  the  21st  section, 
which  was  abrogated. 

Though  the  question  is  not  free  from  difficulty,  still  we  are 
of  the  opinion  that  a  new  assessment  may  be  made  under  the 
36th  section,  taken  in  connection  with  the  amendatory  acts  of 
1865  and  1867,  although  the  original  one  was  illegal  and  void ; 
but  it  must  be  made,  as  nearly  as  practicable,  in  the  manner 
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pointed  out  in  those  amendatory  acts  for  a  first  assessment. 
The  question  as  to  how  this  is  to  be  done  was  not,  and  could 
not  have  been,  involved  in  the  case  of  City  of  Chicago  y.  Ward, 
36  111.  9,  because  that  case  was  decided  at  the  April  term, 
1864,  and  of  course  before  the  statute  of  1865  was  passed. 

Nor  was  it  decided  in  the  case  of  Lajlin  et  al.  v.  City  of  Chi- 
cago, 48  111.  449.  But  in  the  latter  case,  the  court  expressly 
refused  to  sanction  the  allowance  of  interest  upon  an  original 
assessment  which  was  void. 

The  effect  of  the  statute  authorizing  a  new  assessment  is, 
that  the  same  shall  be  made,  as  nearly  as  may  be,  in  the  same 
manner  as  is  prescribed  for  the  first  assessment.  It  must,  in 
all  cases,  be  a  de  novo  proceeding.  Its  departure  from  the  pre- 
cise mode  of  making  the  first  assessment  can  be  justified  only 
so  far  as  may  be  required  by  the  circumstances  of  each  case. 
Where  no  payments  have  been  made,  and  from  the  circum- 
stances of  the  work  the  amount  of  the  costs  and  expense  rests 
upon  estimates  alone,  then  it  must  be  made  in  all  respects 
like  a  first  assessment.  But  when  payments  have  been  vol- 
untarily made  under  the  original,  in  whole  or  in  part,  then, 
although  such  original  assessment  may  be  void,  still  the  pay- 
ments must  be  allowed  to  apply  ;  if  in  full,  they  operate  to 
discharge  the  land  in  respect  to  which  they  were  made ;  if 
partial,  they  are  a  discharge  'pro  tanto.  It  would  be  against 
the  rules  of  a  sound  public  policy  to  permit  the  city  to  receive 
such  payments,  then  alleging  the  invalidity  of  its  own  pro- 
ceedings, repudiate  them,  and  subject  parties,  who  have  acted 
in  the  spirit  of  obedience  to  the  law,  to  the  costs,  trouble  and 
expense  of  overhauling  proceedings  already  carried  to  full  sat- 
isfaction by  the  voluntary  acts  and  mutual  consent  of  compe- 
tent parties.  But  payments  so  made  under  void  proceedings, 
are  to  be  regarded  as  good  only  between  the  parties  making 
them,  and  the  city ;  so  that,  if  made  under  an  estimate  which 
turns  out  to  have  been  too  large,  the  excess  can  not  be  made 
out  of  the  non-paying  lands  because  that  would  be  holding 
the  proceedings  valid   for  the  purpose  of  adjusting  supposed 
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rights  between  parties  who  were  estopped  by  their  acts  from 
questioning  their  validity,  and  those  who  were  not  so  estopped. 

If,  then,  payments  are  to  be  thus  allowed,  and  the  proceed- 
ings under  which  they  were  made  to  be  regarded  as  void  in 
respect  to  all  parties  not  estopped  by  their  acts  from  question- 
ing them — if,  as  between  the  paying  and  the  non-paying  par- 
ties under  the  original  and  void  assessment,  there  can  be  no 
legal  rights  for  adjustment,  then  does  it  not  follow  that,  in 
making  a  new  assessment  under  circumstances  where  the 
amount  must  rest  on  estimates,  such  estimate  should  be  made 
and  reported  as  required  by  the  acts  of  1867,  the  whole  amount 
paid  under  the  original  deducted  from  it,  and  the  balance  only 
levied  upon  the  non-paying  real  estate  deemed  specially  ben- 
efited, upon  the  principle  of  the  equation  of  burden  and  ben- 
efit? In  such  case,  the  matter  lies  between  the  non-paying 
lands  under  the  original  assessment,  and  the  city.  Real  es- 
tate, for  which  payment  in  full  has  been  made  under  such 
original  assessment,  is  no  further  concerned  in  the  new  assess- 
ment than  as  may  be  necessary  for  the  purpose  of  ascertaining 
the  ratio  of  burden  and  benefit  in  respect  to  the  other  lands  on 
which  the  balance  is  to  be  levied,  and  the  city,  as  provided  in 
the  acts  of  1867. 

So  in  this  case,  where  the  improvement  had  been  fully  com- 
pleted under  the  original  and  void  proceedings  before  any 
steps  were  taken  in  the  new  ones — where  the  actual  cost  was 
known  and  found  to  be  far  less  than  the  estimated  cost  in  the 
former  proceeding,  so  that  those  paying  under  the  former 
have  paid  more  than  their  due  share,  it  was  not  proper,  under 
our  views  of  the  question,  to  take  the  former  estimated  cost  as 
the  standard  in  levying  the  new  assessment,  and  thereby  assess 
lands  for  which  no  payments  had  been  made  under  the  old 
assessment,  at  the  same  sum  as  in  such  former  assessment. 
But  the  payments  made  under  the  void  proceedings  must  be 
regarded  as  purely  voluntary,  discharging  the  lands  for  which 
they  were  made,  it  is  true,  though  not  affording  ground  for  a 
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legal  claim  upon  the  balance  to  be  levied  on  other   lands  to 
have  any  supposed  excess  refunded. 

Such  voluntary  payments  must  be  applied  upon  the  cost  of 
the  work,  and  the  balance  unpaid  ascertained.  The  ordinance 
of  the  council,  after  designating  such  balance,  must  then  spe- 
cify what  amount  of  such  balance  shall  be  assessed  upon  the 
property  deemed  specially  benefited,  and  what  chargeable  to 
the  general  fund.  The  portion  to  be  assessed  upon  the  real 
estate  deemed  specially  benefited,  must  be  assessed  in  the  man- 
ner, as  nearly  as  may  be,  for  a  first  assessment. 

This  new  assessment  involves  a  gross  departure  from  the 
requirements  both  of  the  statute  and  justice,  and  can  not  be 
approved  by  this  court. 

There  are  various  other  questions  made  in  this  case  which 
we  shall  not  refer  to.  The  collector  was  unauthorized  to  ap- 
ply for  judgment. 

The  judgment  of  the  court  below  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed.* 


Walter   Good 


ZiMKi  Fogg. 

Personal  property — exempt  from  execution.  Under  the  law  of  1843, 
•exempting  personal  property  from  levy  aud  sale  on  execution,  the  person 
entitled  to  the  benefits  of  the  act  may  select  a  horse  of  less  value  than  $60, 
under  the  clause  allowing  him  property  to  that  amount,  suitable  to  his  oc- 
cupation and  condition.  Under  the  act  of  1861,  such  person  is  entitled  to 
hold,  among  other  articles,  a  horse  wortli  not  exceeding  $100,  in  addition 


*  The  case  of  James  L.  Cuapman  et  al.  v.  The  City  of  Chicago,  an  appeal  from  the 
Superior  Court  of  Cook  county,  is  controlled  by  the  foregoing  opinion,  and  the  judgment 
of  the  CO  nrt  below  is  reversed  and  the  cause  remanded. 
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to  the  articles  exempt  uudei'  the  law  (jf  1843 :  Held,  that  a  person  entitled 
to  the  benefit  of  these  exemptions,  may  hold,  under  both  statutes,  a  horse 
worth  not  exceeding  $160;  that  these  acts  are  not  to  receive  a  strict  con- 
struction, and  that,  according  to  their  spirit,  a  person  thus  situated  may,  in 
liis  claim,  unite  both  laws. 

Writ  of  Error  to  the  County  Court  of  LaSalle  county ; 
the  Hon.  C.  H.  Gilman,  Judge,  presiding. 

Mr.  Frank  Crawford,  and  Messrs.  McDonald  &  Wedg- 
wood, for  the  plaintiff  in  error. 

Messrs.  Stipp,  Bowen  &  Shepherd,  for  the  defendant  in 
error. 

Mr.  Justice  Walker  delivered  the'opinion  of  the  Court: 

Appellant,  in  his  argument,  insists  that  the  court  below 
erred  in  giving  appellee's  first  and  second  instructions,  and  in 
refusing  appellant's  eleventh.  The  question  which  they  pre- 
sent is  the  construction  of  our  statute  which  exempts  personal 
property  from  levy  and  sale  under  an  execution. 

The  first  enactment  was  adopted  in  1843,  and  was  re-enacted 
in  the  Revised  Statutes  of  1845,  ch.  57,  sec.  33,  and  is  still  in 
force.  The  next  is  the  act  of  1861  (Sess.  L.  121).  The  33 
section  of  chapter  57  declares  that  a  number  of  articles  of 
personal  property  shall  be  exempt  from  levy  and  sale  on  exe- 
cution, naming  them,  and  then  declares  that  "  $60  worth  of 
other  property,  suited  to  his  or  her  condition  in  life,  to  be  select- 
ed by  the  debtor,"  shall  also  be  exempt,  when  the  debtor  is  the 
head  of  a  family,  and  resides  with  them,  etc. 

The  act  of  1861  declares  that,  in  addition  to  the  property 
now  exempt  from  levy  and  sale,  the  family  pictures,  school 
books  and  family  library,  household  furniture  of  the  value  of 
$1 00,  one  yoke  of  oxen  or  one  horse  in  lieu  thereof,  not  exceed- 
ing §100  in  value,  with  the  harness  therefor,  and  one  plow 
and  harrow,  etc.,  shall  be  exempted. 
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The  question  arising  is,  whether  a  person,  having  no  other 
property  not  exempt,  suitable  to  his  condition  in  life,  but  hav- 
ing a  horse  worth  not  more  than  $160,  but  more  valuable  than 
either  exemption,  may  claim  and  hold  the  animal  under  both 
statutes. 

It  is  apparent  that  the  horse  could  not  be  claimed  under 
either,  as  it  was  worth  more  than  the  sum  named  in  each.  Had 
it  been  worth  no  more  than  $60,  it  could  have  been  claimed 
under  either,  as  it  would  have  fallen  within  the  spirit,  if  not  the 
letter,  of  each  law. 

A  thing  named  in  a  statute  is  not  within  its  provisions  un- 
less it  be  within  the  intention  of  the  framers  of  the  act.  "  In 
the  exposition  of  a  statute,  then,  the  leading  clue  to  the  con- 
struction to  be  made,  is  the  intention  of  the  legislator,  and 
that  may  be  discovered  from  different  signs.  As  a  primary 
rule,  it  is  to  be  collected  from  the  words ;  when  the  words  are 
not  explicit,  it  is  to  be  gathered  from  the  occasion  and  neces- 
sity of  the  law,  being  the  causes  which  led  the  legislature  to 
enact  it.  *  But,  in  arriving  at  a  conclusion  from  these  premises, 
the  greatest  care  and  circumspection,  and  the  exercise  of  the 
soundest  judicial  discretion,  are  required."  Dwarris  on  Stat. 
693. 

Then,  what  was  the  occasion  or  necessity  which  moved  the 
legislature  to  the  adoption  of  these  laws?  It  was  the  humane 
principle,  that  a  creditor  should  not  wholly  deprive  the  husband 
and  father  of  the  means  of  supporting  his  family,  usually  help- 
less in  themselves,  and  preventing  them  from  becoming  a  pub- 
lic charge.  Great  Britain,  and  the  various  States  of  the 
Union,  for  this  reason,  have  long  had  such  enactments. 

These  statutes  have  not  declared  what  shall  be  done  in  a 
case  like  the  present,  and  we  are  left  to  ascertain  the  legisla- 
tive intention,  by  inference  or  interpretation.  Seeing  the  in- 
tention and  purpose  that  actuated  the  legislature  in  adopting 
these  acts,  we  can  not  doubt  that  had  such  a  case  occurred  to 
them,  they  would  have  embraced  it  in  the  language  of  the 
law,  because  it  is  fully  within  its  reason.     Unless  this  claim 
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is  sanctioned,  then  we  find  a  person  with  property  not  within 
the  letter  of  either,  but  within  the  spirit  and  reason  of  both 
acts,  who  could  have  no  benefit  from  their  enactment. 

To  hold  that  appellee  can  not  claim  this  property,  is  to  hold 
that  he  may  be  stripped  of  all  the  property  of  this  class  that 
the  law-maker  intended  he  should  hold.  To  permit  him  to 
retain  it,  gives  him  the  horse  under  the  more  recent  statute,  as 
it  intended  he  should  have,  and  it  gives  him,  at  the  same  time, 
the  $60  worth  suited  to  his  condition  in  life,  under  the  prior 
law ;  and,  notwithstanding  it  is  but  one  horse,  it  is  within  the 
reason  of  the  law,  and  is  permissible  under  these  enactments. 

It  was  held,  in  the  case  of  Cornelia  v.  Ellis,  11  111.  584,  the 
debtor  might,  under  the  clause  authorizing  him  to  select  ^60 
worth  of  property,  suitable  to  his  condition  in  life,  select  and 
hold  a  horse  of  less  than  that  value.  From  this,  and  other 
cases  in  our  reports,  it  will  be  seen  that  the  court  has  not  been 
inclined  to  give  these  statutes  a  strict  construction,  but  have 
endeavored  to  execute  them  according  to  the  intention  which 
actuated  the  legislature  in  their  adoption. 

Then,  if  a  debtor  may  select  and  hold  a  horse  not  worth 
$60,  under  the  former  act,  and  another  under  the  latter  act 
worth  not  more  than  $100,  why  may  he  not  hold  one  horse 
under  both  acts?  The  reason  is  the  same  in  the  one  case  as 
in  the  other. 

This  was  the  view  taken  of  these  statutes  by  the  court  be- 
low, in  his  instructions,  and  it  was  correct. 

A  careful  examination  of  the  evidence  has  failed  to  show  us 
that  it  is  not  sufficient  to  sustain  the  verdict. 

Seeing  no  error  in  this  record,  the  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  ajirmed. 
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George  E.  Burnham 
Henry  Muller. 

1.  Chattel  mortgage — of  the  possession  of  the  property.  A  chattel 
mortgage  provided  for  the  mortgagor  to  retain  possession  of  the  propeily. 
On  the  diAy  the  mortgage  matured,  without  the  mortgagee  taking  posses- 
sion of  the  property,  tlie  time  of  payment  of  tlie  debt  secured  tbereb)'  was 
extended,  and,  at  the  same  time,  the  old  note  was  surrendered  and  a  new 
mortgage  was  executed  and  a  new  note  was  taken  for  the  old  debt  and  ac- 
crued interest  and  a  small  additional  advancement  of  mone}' :  Held,  that 
the  neglect  of  the  mortgagee  to  take  possession  of  the  propert}'  rendered 
the  first  mortgage  void  as  to  creditors,  and  the  lien  of  the  second  mortgage 
was  subsequent  to  that  of  an  execution  against  the  mortgagor  which  came 
to  the  hands  of  the  officer  after  the  execution  of  the  first  mortgage,  but 
before  the  execution  and  recording  of  the  second. 

3.  When  the  first  mortgage  ceased  to  be  operative  as  to  the  rights  of 
creditors  by  reason  of  the  failure  of  the  mortgagee  to  take  possession  of 
the  pi'operty,  the  lieu  of  the  execution  then  attached  and  related  back  to 
the  time  when  the  officer  received  it. 

3.  While  a  chattel  mortgage  providing  for  the  mortgagor  to  retain  pos- 
session of  the  property  may  be  made,  under  our  statute,  so  as  to  be  valid 
for  two  years,  3''et,  where  the  parties  fix  the  time  for  less  than  two  years, 
the  time  so  fixed  must  control  as  to  wheu  the  lien  shall  cease  to  operate. 
And  if  the  mortgagee  neglect  to  reduce  the  property  to  possession  upon 
default  of  the  mortgagor,  or  within  a  reasonable  time  thereafter,  to  be  de- 
termined by  the  situation  of  the  parties,  he  loses  his  lieu  as  against  the 
rights  of  third  persons,  and,  as  affecting  the  interests  and  liens  of  such,  the 
mortgage  becomes  a  void  instrument. 

.   Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
William  A,  Porter,  Judge,  presiding. 

jNIr.  John  H.  Roberts,  for  the  appellant. 

Messrs.  Merriam  &  Taylor,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

This  is  a  contest  between  an  execution  creditor  and  a  mort- 
gagee. 

Appellee  held  a  chattel  mortgage  on  the  property  of  one 
Vore,  which   matured  on  the   21st  of  April,  1870.     On  that 
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day,  without,  taking  possession  of  the  property,  the  time  of 
payment  was  extended,  a  new  mortgage  was  executed,  and  a  new 
note  taken  for  the  old  debt  and  accrued  interest,  and  a  small 
additional  advancement  of  money. 

On  the  20th  of  April,  the  execution,  Avhich  was  levied  on 
the  mortgaged  property,  was  placed  in  the  hands  of  the  officer. 

Tlie  surrender  of  the  old  note,  secured  bv  the  first  mortg:a2:e, 
and  the  execution  of  the  second  mortgage,  under  which  the 
property  in  controver.sy  is  claimed,  were  acts  performed  on  the 
same  day. 

Did  the  neglect  to  take  possession  of  the  property  under  the 
first  mortgage  render  it  void  as  to  creditors?  Can  the  second 
•mortgage  hold  the  property  against  the  execution,  when  the 
latter  was  in  the  hands  of  the  officer,  before  the  execution  and 
recording  of  the  former? 

We  have  been  referred  to  .several  cases  which  are  claimed 
to  be  decisive  of  these  questions. 

In  Hill  V.  Beehe,  3  Kernan,  556,  it  was  decided  that  a  first 
■mortgage  was  not  extinguished  by  the  mere  act  of  surrender 
of  the  note  secured  by  it,  after  default  in  payment,  and  the 
taking  of  a  new  note  and  a  second  mortgage  on  the  same 
property.  The  reason  given  is,  that  there  was  no  surrender  or 
•cancellation  of  the  first  mortgage,  and  its  extinguishment 
Avould  not  be  inferred,  in  the  absence  of  proof. 

This  decision  is  based  upon  the  principle,  that  the  taking 
of  a  debtor's  note  does  not  merge  or  extinguish  the  original 
demand.  The  mortgage  was  merely  the  security  for  the  debt, 
and  until  the  debt  was  discharged,  the  mortgage  must  remain 
as  the  security. 

To  the  same  effect  is  Gregory  \.  Thomas,  20  Wend.  17. 

So  it  was  held  in  Packard  v.  Kingman,  11  Iowa,  219,  that 
the  taking  of  a  new  note  and  mortgage  to  secure  an  indebted- 
ness evidenced  by  a  prior  note  and  secured  by  a  prior  mort- 
gage, where  the  latter  are  surrendered  and  cancelled,  does  not 
operate  to  discharge  the  lien  of  the  first  mortgage. 
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It  is  true,  that  the  taking  of  a  debtor's  note  does  not  ex- 
tinguish the  original  demand;  and  as  the  mortgage  is  only  the 
security  for  the  debt,  ordinarily  it  must  stand  until  the  debt 
is  discharged.  Hence  the  general  principle  is,  that,  to  consti- 
tute a  second  mortgage  a  bar  to  a  first,  there  must  be  an  ex- 
press or  implied  release,  or  one  arising  out  of  a  covenant  not 
to  sue. 

The  statutes  of  the  States  of  New  York  and  Iowa  upon  the 
subject  of  chattel  mortgages  are  somewhat  diiferent  from  our 
own.  In  the  former  State,  a  mortgage  upon  personal  property 
ceases  to  be  valid,  as  against  creditors  in  good  faith,  after  the 
expiration  of  one  year  from  the  filing  of  the  same,  unless, 
within  thirty  days  preceding  the  expiration  of  the  year,  a  copy 
of  the  mortgage  shall  be  re-filed  with  the 'clerk.  In  a  con- 
struction of  this  statute,  in  Lee  v.  Huntoon,  1  Hoffman's  Ch. 
R.  447,  it  was  held  that  the  mortgage  would  be  void  at  the 
expiration  of  the   year,  if  the  statute  was  not  complied  with. 

In  an  examination  of  the  statutes  of  Iowa,  we  can  find  no 
provision  as  to  when  the  mortgage  shall  cease  to  be  valid  as 
against  creditors. 

Our  statute  provides  that  a  mortgage  of  personal  property, 
if  bona  fide,  shall  be  good  and  valid  as  against  the  rights  and 
interests  of  third  persons,  for  a  space  of  time  not  exceeding- 
two  years  from  the  date  of  record,  if  it  shall  provide  that  the 
possession  of  the  property  shall  remain  with  the  mortgagor. 

In  Constant  \.'  Matteson,  22  111.  546,  there  was  a  contest 
amongst  creditors  for  priority,  in  the  distribution  of  a  fund 
produced  by  a  sale  of  chattels,  and  as  to  the  priority  of  the 
liens  of  the  several  mortgagees.  It  was  held  that,  if  posses- 
sion continue  with  the  debtor  after  the  expiration  of  the  stip- 
ulated time,  such  possession  shall  be  considered  fraudulent,  as 
against  other  creditors  or  mortgagees,  and  that,  in  such  case, 
liens  subsequently  acquired  exclude  or  postpone  prior  incum- 
brances. 

In  Reed  v.  Eames,  19  111.  594,  it  was  held  that,  if  the  mort- 
gagee permit  the  property  to  remain  in  the  possession  of  the 
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mortgagor  after  default  in  payment,  this  constitutes  a  fraud 
2:)er  se,  which  can  not  be  explained. 

The  failure,  then,  of  appellee  to  take  possession  of  the  prop- 
erty on  the  21st  day  of  April,  was  a  fraud.  On  the  maturity 
of  the  note  and  mortgage,  the  lien  created  by  the  latter  ceased 
as  against  creditors. 

A  chattel  mortgage  may  be  made  so  as  to  be  valid  for  two 
years,  but  where  the  parties  fix  the  time  for  less  than  two 
years,  this  must  control  as  to  when  the  lien  shall  cease  to  oper- 
ate. When  the  mortgage  is  recorded,  then  creditors  have  no- 
tice that  the  mortgagor  has  the  right  to  the  possession  of  the 
property  until  the  day  specified. 

If  the  mortgagee  neglect  to  reduce  the  property  to  possession, 
upon  default  of  the  mortgagor,  or  within  a  reasonable  time 
thereafter,  to  be  determined  by  the  situation  of  the  parties,  he 
loses  his  lien  as  against  the  rights  of  third  persons.  As  affect- 
ing their  interests  and  liens,  the  mortgage  becomes  a  void  in- 
strument. 

In  this  case,  the  neglect  to  take  possession  on  the  part  of 
the  mortgagee,  by  operation  of  law,  determined  his  lien,  and 
rendered  the  first  mortgage  inoperative  as  to  the  rights  of 
the  execution  creditor.  The  lien  of  the  latter  then  attached, 
and  related  back  to  the  20th  day  of  April,  when  the  officer 
first  had  the  execution  in  his  hands. 

The  lien  of  the  first  mortgage  had  ceased,  and  the  execution 
had  priority  over  the  second  mortgage. 

The  two  mortgages  must  be  regarded  as  separate  and  distinct 
instruments.  The  one  had  ceased  to  be  a  lien,  as  against  the 
execution;  the  other,  by  virtue  of  which  the  property  in  con- 
troversy is  claimed,  was  a  subsequent  lien  to  the  execution. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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St.  Louis,  Jacksonville  &  Chicago   Railroad  Co. 

V. 

Warren    Kilpatrick. 

Pleading — declaration  against  a  railroad  company  for  killing  stock.  In 
au  action  against  a  railroad  company  to  recover  the  value  of  a  horse  killed 
by  the  defendant's  train  of  cars,-  it  was  averred  in  tlie  declaration,  which 
contained  but  one  count,  that,  on  the  1st  of  December,  1867,  the  defendant 
was  possessed  and  had  entire  control  of  the  St.  Louis,  Jaclisouville  &  Clii- 
cago  railroad,  a  portion  of  which  was  then  run  and  operated  in  said  county. 
It  was  then  averred  that,  at  the  time  aforesaid,  it  became  and  was  the  duty 
of  the  defendant,  its  agents,  employees  and  servants,  carefully  and  skillfully 
to  run  and  operate  said  road  in  and  through  said  county,  and  that  said  de- 
fendant, by  its  employees,  agents  and  servants,  so  carelessly,  negligently 
and  unskillfuUy  run  and  operated  said  road,  in  the  pursuit  of  their  duties 
as  such  emploj'^ees,  etc.,  that,  at  the  time  and  place  aforesaid,  they  opened 
the  close  in  which  a  certain  horse  of  plaintiff  was  confined,  and  carelessly 
and  negligently  left  the  fence  surrounding  said  close  down,  bj'  reason  of 
which  negligence  and  carelessness  on  the  part  of  the  defendant,  its  em- 
ployees, etc.,  the  liorse  aforesaid  escaped  from  said  close,  the  horse  being 
the  property  of  the  plaintiff,  and  of  the  value,  etc.,  and  at  the  time  and 
place  aforesaid  strayed  and  got  on  said  railroad,  and  the  defendant,  by  its 
servants,  etc.  on  the  day  aforesaid,  so  conducted  and  directed  the  locomo- 
tive and  train  of  defendant  on  said  railroad,  ihat  the  locomotive  and  train 
aforesaid  struck  the  horse,  he  being  on  said  railroad  by  and  through  the 
neglect  of  defendant  in  opening  the  close  in  which  the  horse  was  confined, 
and  leaving  the  fence  down,  concluding  by  alleging  the  killing  of  the 
hoi'se  and  prayer  for  damages.  Upon  a  demurrer  to  the  declaration  that 
it  was  insufficient  because  of  the  want  of  an  allegation  of  time  and  place 
when  and  where  the  injury  was  committed,  it  was  held,  such  objection  was 
not  tenable,  as  the  acts  complained  of  are  referred  to  the  1st  day  of  De- 
cember, 1867,  on  which  day  the  railroad  was  being  operated  b)^  the  em- 
ployees of  the  defendant,  and  the  place  being  distinctly  averred  to  be  at 
the  county  aforesaid. 

Appeal  from  the   Circuit  Court  of  Tazewell  county  ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

Mr.  C.  A.  Roberts  and  Mr.  N.  W.  Green,  for  the  appel- 
lant. 

Messrs.  Whitney  &  Foster,  for  the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  by  appellee  against  appel- 
lant, to  recover  the  value  of  a  horse  killed  by  appellant'? 
train  of  cars. 

There  was  a  demurrer  to  the  declaration  and  judgment 
thereon  for  the  plaintiff,  and  damages  assessed. 

The  declaration  contains  one  count  only,  in  Avhich  it  is 
averred  that,  on  the  1st  of  December,  1867,  the  defendant  was 
possessed  and  had  entire  control  of  the  St.  Louis,  Jacksonville 
&  Chicago  railroad,  a  portion  of  which  was  then  run  and 
operated  in  said  county.  It  then  avers  that,  at  the  time  afore- 
said, it  became  and  was  the  duty  of  the  defendant,  its  agents, 
employees  and  servants,  carefully  and  skillfully  to  run  and 
operate  said  road  in  and  through  said  county,  and  that  said 
defendants,  by  its  employees,  agents  and  servants,  carelessly, 
negligently  and  unskillfully  run  and  operated  said  road,  in  the 
pursuit  of  their  duties  as  such  employees,  etc.;  that,  at  the 
time  and  place  aforesaid,  they  opened  the  close  in  which  a  cer- 
tain horse  of  plaintiff  was  confined,  and  carelessly  and  negli- 
gently left  the  fence  surrounding  said  close  down,  by  reason 
of  which  said  negligence  and  carelessness  on  the  part  of  the 
•defendant,  its  employees,  etc.,  the  horse  aforesaid  escaped  from 
said  close,  the  horse  being  the  property  of  the  plaintiff,  and 
of  the  value,  etc.,  and  at  the  time  and  place  aforesaid  strayed 
and  got  on  said  railroad,  and  the  defendant,  by  its  servants, 
etc.,  on  the  day  aforesaid,  at  the  place  aforesaid,  so  conducted 
and  directed  the  locomotive  and  train  of  defendant  on  said  rail- 
road, that  the  locomotive  and  train  aforesaid  struck  the  horse, 
he  being  on  said  railroad  by  and  through  the  neglect  of  de- 
fendant in  opening  the  close  in  which  the  horse  was  confined, 
and.  leaving  the  fence  down,  and  concludes  by  alleging  the 
killing  of  the  horse,  and  prayer  for  damages. 

The  principal  cause  of  demurrer  appears  to  be  tlie  supposed 
want  of  an  allegation  of  time  and  i)lace  when  and  wliere  tlie 
injury  was  committed.      We  think  a  i'air  reading  of  the  count 
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affords  no  room  for  this  objection.  All  the  acts  complained 
of  are  referred  to  the  1st  day  of  December,  1867,  on  which 
day  the  railroad  was  being  operated  by  the  employees  of  de- 
fendant, and  the  place  is  distinctly  averred  to  be  at  the  county 
aforesaid. 

The  duty  of  defendant  being  alleged,  and  a  negligent  per- 
formance, by  which  loss  happened  to  the  plaintiff,  a  good 
cause  of  action  was  shown,  and  the  same  being  admitted  by 
the  demurrer,  nothing  remained  to  the  court  but  to  assess  the 
damages,  defendant  having  chosen  to  abide  by  the  demurrer. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Carter  H.  HARRisoisr 

V. 

The  City  of  Chicago, 

and 
James  E.  Tyler  et  ah 

V. 

Same. 

Special  assessment — of  a  neio  assessment.  Upon  an  application  for 
judgment  upon  a  new  special  assessment  for  the  deficiency  which  the  city 
of  Chicago  failed  to  collect  of  a  former  assessment,  where  the  only  defect 
in  the  original  proceeding  was  in  the  printer's  certificate  of  notice  of  ap- 
plication to  the  council  for  confirmation,  the  ordinance  under  which  it 
was  had  being  free  from  objection,  it  was  lield,  the  new  assessment  was 
not  void. 

Appeals  from  the  Superior  Court  of  Cook  county. 

Messrs.  Spafford,  McDaid  &  Wit-son,  for  the  appellants. 
Mr.  M.  F.  TuLEY,  fur  the  appellee. 
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Per  Curiam  :  This  was  a  judgment  rendered  at  the  March 
term,  1871,  of  the  Superior  Court,  in  favor  of  the  city,  upon 
a  special  assessment  warrant  to  make  up  the  amount  which 
the  city  failed  to  collect  of  a  former  assessment. 

The  only  defect  in  the  former  proceeding  was  in  the  print- 
er's certificate  of  publication  of  notice  of  application  to  the 
council  for  confirmation.  It  does  not  appear  that  the  ordi- 
nance in  the  former  proceedings  was  void. 

These  cases,  presenting  the  same  state  of  facts  in  each,  are 
distinguishable  from  that  of  Workman  v.  City  of  Ovicago,  post, 
463,  and  we  are  not  prepared  to  hold  that  the  new  assessment 
was  void,  as  the  case  now  stands. 

Bat  the  collector  was  unauthorized  to  apply  for  judgment, 

and  for  that  reason  the  judgments  will  be  reversed  and  the 

causes  remanded. 

Judgments  i-eversed. 


James  W.  Bridenthal 

V. 

John    Davidson. 

Insthuction — tchetJier  proper.  In  an  action  on  a  promissory  note,  the 
defendant  filed  a  plea,  verified  by  his  oath,  denying  that  he  executed  the 
note.  The  plaintiff  testified  that  he  took  tlie  note  to  defendant,  when  the 
latter  said  it  was  all  right,  and  promised  to  pay  it.  This  the  defendant,  in 
his  testimony,  denied,  and  also  denied  that  he  ever  signed  the  note  or 
authorized  any  one  to  sign  it  for  him.  There  were  no  other  witnesses  in 
the  case :  iTe^ci,  it  was  not  error  to  instruct  the  jury,  for  the  defendant, 
that,  if  the  evidence  was  equally  balanced,  they  should  find  for  the  defend- 
ant. The  instruction  is  not  open  to  tlie  objection,  that  it  tended  to  mislead 
the  jury  into  the  belief  that  they  were  to  find  for  the  defendant  if  an  equal 
number  of  witnesses  testified  on  each  side,  as  an  equal  balance  of  evidence 
does  not  refer  to  the  number  of  witnesses,  but  to  the  equal  weight  and 
credit  of  testimonj^,  whether  written  or  otherwise. 
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Appeal  from  the  Circuit  Court  of  Henderson  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Stewart  &  Phelps,  for  the  appellant. 
Messrs.  Glenn  &  Davidson,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  appellant,  in  the  Henderson 
<^ircuit  court,  against  appellee  and  another,  on  a  promissory 
note.  Service  was  had  on  both  defendants,  and  default  was 
entered  against  Theodore  Davidson  for  the  want  of  a  plea. 
But  appellee  filed  a  plea,  verified  by  ajBidavit,  denying  the  ex- 
ecution of  the  note. 

A  trial  was  had  before  the  court  and  a  jury,  when  a  verdict 
was  rendered  in  favor  of  defendant.  A  motion  for  a  new  trial 
was  overruled  and  judgment  entered  on  the  verdict,  and  the 
cause  is  brought  to  this  court  by  appeal. 

On  the  trial  below,  appellant  swore  that  he  went  to  see  ap- 
pellee, who  admitted  that  he  executed  the  note  and  directed 
him  to  leave  it  at  the  bank  in  Monmouth,  and  he  would'  pay 
it.  He  says  that  appellee,  at  the  time,  took  the  note  in  his 
hands,  examined  it  and  said  it  was  "all  right;"  that  appellant 
•  did  not  see  the  note  executed ;  that  it  was  given  for  cattle  sold 
the  other  defendant,  who  brought  the  note  to  him  executed, 
and  he  thus  received  it  from  him. 

Appellee  swore  that  he  did  not  sign  the  note,  or  authorize 
any  one  to  sign  it  for  him.  He  testifies  to  seeing  appellant  at 
the  time  named  by  him,  but  denies  that  he  saw  the  note,  or 
knew  that  his  name  was  signed  to  it,  or  that  he  said  it  was 
right,  or  ever  promised  to  pay  it;  that  he  did  not  direct  it  to 
be  left  at  the  bank,  or  know  it  was  claimed  he  was  liable,  un- 
til the  suit  was  brought  on  the  note. 

There  was  no  other  evidence  in  the  case. 

It  is  insisted  that  the  court  below  erred  by  instructing  the 
jury  that,  if  the  evidence  was  equally  balanced,  they  should 
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find  for  the  defendant.     We  fail   to  see  any  error  in  this  in- 
struction. 

A  plaintiff,  holding  the  affirmative  of  the  issue,  to  recover, 
must  prove  liis  claim  by  a  preponderance  of  evidence. 

The  law  does  not  presume  the  indebtedness  of  a  defendant, 
or  his  liability,  but  requires  the  plaintiiF  to  prove  it;  and  it 
must  be  proved  by  a  preponderance. 

Where  the  evidence  is  equally  balanced,  nothing  is  proved; 
nor  is  the  instruction  liable  to  the  criticism  placed  upon  it  by 
counsel.  An  equal  balance  of  evidence,  as  all  know,  does  not 
refer  to  the  number  of  witnesses,  but  to  the  equal  weight  and 
credit  of  testimony,  whether  written  or  otherwise.  It  is  such 
as  leaves  the  mind  in  that  state  that  it  can  not  determine 
whether  a  fact  exists  ;  it  leaves  it  undetermined  and  incapable 
of  deciding  one  Avay  or  the  other  on  the  evidence  presented, 
and  no  one  would  say,  when  the  jury  are  left  in  that  state, 
that  the  plaintiff,  or  person  upon  whom  the  onus  rests,  has 
established  his  right  to  recover. 

When  appellee  denied  the  execution  of  the  note,  by  a  plea 
verified  by  oath,  it  then  devolved  upon  appellant  to  prove  that 
it  was  executed,  or  appellee  subsequently  ratified  its  execution, 
by  a  preponderance  of  evidence.  Appellant  swore  that  appel- 
lee acknowledged  its  execution,  and  he  positively  denies  hav- 
ing done  so,  and  both  witnesses  refer  to  the  same  conversation. 
They  seem  to  have  had  equal  opportunities  to  be  informed  of 
the  facts  about  which  they  testified,  and  both  are  equally  con- 
fident in  their  statements. 

In  such  a  conflict,  it  was  the  duty  of  the  jury,  having  seen 
and  heard  the  witnesses,  to  determine  which  was  entitled  to 
the  greater  credit,  or,  if  unable  to  do  so,  then  to  say  whether 
the  evidence  was  not  equally  balanced. 

We  perceive  no  error  in  the  instructions,  nor  can  we  say  the 
evidence  preponderates  in  favor  of  appellant. 

Seeing  no  error  in  the  record,  the  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affi,rmed. 
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Frank  Workman  et  al. 

V. 

The  City  of  Chicago, 

and 

Henry  Potwin 

V. 

The  City  of  Chicago. 

1 .  Assessment  for  improvements — tchen  void.  The  levy  of  a  tax  by 
assessment  for  improviug  streets,  uuder  an  ordinance,  is  a  statutory  pro- 
ceeding, and  the  terms  of  the  law  authorizing  it  must  be  strictly  followed, 
or  the  whole  is  void. 

3.  Second  assessment — void,  if  growing  out  of  a  void  proceeding.  A 
second  assessmeut,  ordered  to  make  up  a  deficiency  in  the  sum  first  levied, 
must  conform  to  the  statute,  which  prescribes  that  the  original  mode  shall 
be  followed;  but  if  the  first  be  void,  so  will  the  second. 

3.  Proceedings  de  novo.  The  original  error  can  not  be  cured  by  rep- 
etition, but  new  proceedings  must  be  had. 

4.  City  ordinance — iclien  void.  A  report  of  the  board  of  public  works 
of  the  estimated  cost  of  a  proposed  improvement,  being  a  prerequisite  to 
the  passage  of  an  ordinance,  an  opiuiou  of  the  board  of  the  justice  of  a 
former  void  assessmeut,  will  not  sustain  a  new  ordinance. 

5.  So,  when  an  ordinance  imposes  duties  upon  the  board  of  public  works, 
and  entrusts  to  the  discretion  of  the  board  matters  left  by  law  to  the  com- 
mon council,  such  ordinance  is  void. 

6.  The  points  in  these  cases  are  substantially  the  same  and  governed  by 
the  same  principles  as  decided  in  Foss  v.  City  of  Chicago,  56  111.  354;  Union 
Building  Association  v.  City  of  Chicago,  ante,  p.  439,  and  other  similar  cases. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  • 
Joseph  E.  Gary,  Judge,  presiding. 


Mr.  Edward.  EoBY,  for  the  appellant. 
Mr.  M.  F.  TuLEY,  for  the  appellee. 
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Mr.  Justice   McAllister  delivered   the    opinion    of  the 
Court : 


These  two  cases  arise  out  of  the  same  proceedings,  present 
the  same  questions,  and  will,  therefore,  be  determined  as  one 
<!ase. 

Application  was  made  at  the  March  term,  1871,  of  the  Su- 
perior Court,  by  the  city  collector,  for  judgment  upon  a  special 
assessment  warrant,  to  make  up  the  amount  which  the  city 
failed  to  collect  on  an  original  assessment  for  curbing  with 
curb  walls,  grading,  and  paving  with  wooden  blocks,  West 
Lake  street,  from  the  east  line  of  the  roadway  of  Reuben 
street  to  the  east  line  of  the  roadway  of  Western  Avenue,  in 
the  city  of  Chicago. 

It  appears  from  the  record,  and  is  not  controverted  by  the 
corporation  counsel,  that  the  original  assessment  was  illegal 
and  void,  and  it  was  not  a  case  where  all  the  steps  were  regu- 
lar and  valid  down  to  the  completion  of  the  assessment  roll 
for  confirmation,  but  the  ordinance  and  all  anterior  and  sub- 
sequent proceedings  were  illegal  and  void.  The  report  and 
recommendation  of  the  board  of  public  works,  which  was  the 
first  step  in  the  proceeding,  and  ordinance  accompanying  it, 
both  contained  the  clauses  which  vested  the  board  with  a  dis- 
cretion, held,  in  Foss  v.  City  of  Chicago,  56  111.  354,  to  be  illegal, 
and  to  render  both  void. 

In  the  case  of  Union  Building  Association  v.  City  of  Odea  go, 
ante,  p.  439,  we  had  occasion  to  consider  most  of  the  ques- 
tions involved  in  this  case,  though  that  case  was  dissimilar  in 
some  of  its  aspects.  We  there  held  that,  where  the  original 
proceedings  were  illegal  and  void,  they  were  to  be  so  regarded 
as  to  all  parties  not  estopped  by  their  acts  from  questioning 
their  validity;  that,  although  void,  there  might  still  be  a  new 
assessment  under  the  36th  section  of  chap.  7  (Gary's  Laws,  75), 
but  such  new  assessment  must  be  a  de  novo  proceeding,  and 
made,  as  near  as  may  be,  in  the  same  manner  as  is  prescribed 
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for  making  the  first  or  original  assessments  under  the  amend- 
atory acts  of  1865  and  1867. 

^Ve  were  reduced  to  the  alternative  of  holdins;  that  the  new 
assessment  must  be  so  made,  or  of  denying  the  right  altogether, 
and  this  conclusion,  it  was  considered,  is  not  inconsistent 
with  tlie  judgment  in  the  case  of  City  of  Chicago  v.  Ward,  36 
111.  9,  because,  in  that  case,  the  court  expressly  held  to  the 
same  doctrine.  "It  will  be  observed,"  said  the  court,  "that 
this  section  requires  this  second  assessment  to  be  made,  as  near 
as  may  be,  in  the  manner  prescribed  for  the  first  assessment." 
But  the  question,  as  to  how  that  was  to  be,  was  not,  and  could 
not  have  been,  involved  in  that  case,  as  it  was  decided  in  1864, 
before  the  amendatory  acts  referred  to  were  either  of  them 
passed. 

In  making  the  new  assessment,  in  this  case,  both  the  board 
of  jniblic  Avorks  and  the  council  treated  the  original  proceed- 
ings as  valid,  not  only  as  to  the  city,  but  in  respect  to  non- 
])aying  property  owners  who  were  not  estopped,  by  their  acts, 
from  questioning  their  validity. 

In  their  report  to  the  council  for  the  new  assessment,  the 
board  of  public  works  state  the  matter  thus: 

"'  The  commissioners  of  the  board  of  public  works  respect- 
fully represent  to  your  honorable  body  that,  at  the  March  term 
held  by  the  Superior  Court  of  Chicago,  in  the  year  1870,  in 
the  city  of  Chicago,  application  was  made  to  said  court,  by  the 
said  city,  for  judgment  against  various  lots  and  parcels  of  land 
for  the  amounts  of  assessments  and  costs  respectively  due 
thereon  by  virtue  of  the  special  assessment  warrant  issued  for 
the  curbing  with  curb  walls,  grading  and  paving  with  wooden 
blocks,  AVest  Lake  street,  from  the  east  line  of  the  roadway  of 
Reuben  street  to  the  east  line  of  the  roadway  of  Western 
Avenue,  and  that  the  city  of  Chicago  failed  to  obtain  judgment 
for,  and  failed  to  collect  a  portion  of.  said  special  assessment, 
amounting  to  $56,166.76. 
3C    -61sTlij.. 
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"  As  required  by  the  revised  charter,  the  commlsoiouers  of 
the  board  of  public  works  ask  that  a  new  assessment  be  or- 
dered to  be  levied  to  make  up  said  deficiency. 

''The  board  ofpublic  works,  in  their  report,  recommending 
to  your  honorable  body  that  said  improvement  be  made,  esti- 
uiated  its  total  cost  at  $119,129.02,  and  of  this  amount  it 
was  ordered  bv  the  common  council  that  the  assessment  re- 
ferred  to  above  (as  that  on  which  judgment  was  applied  for),  be 
levied  for  the  sum  of  $102,953.12,  and  that  the  public  ben- 
efits resulting  to  the  city  of  Chicago  from  said  improvement, 
and  amounting  to  the  sum  of  $16,175.09,  be  paid  out  of  the 
general  fund. 

"  It  is  the  opinion  of  the  board  of  public  works  that,  of  the 
above  total  estimate  of  expense,  the  amount  of  said  assessment 
would  be  properly  chargeable  to  real  estate  specially  benefited 
by  the  said  improvement,  and  that  the  sum  ordered  to  be  paid 
therefor  from  the  general  fund,  was  a  fair  and  proper  propor- 
tion of  its  total  cost  to  be  paid  otherwi&r.  than  by  an  assess- 
ment on  property  specially  benefited  tr^reby,  as  determined 
by  the  consideration  of  the  special  benefits  accruing  to  real 
estate  specially  benefited  by  said  imp^jovement,  and  the  gen- 
eral benefits  resulting  therefrom  to  the  city  of  Chicago:  and 
that,  accordingly,  said  deficiency  may  be  properly  wholly 
chargeable  to  the  delinquent  proper!./  of  the  real  estate  specially 
benefited  by  said  improvement." 

This  report,  it  will  be  perceived,  contains  no  recommenda- 
tion of  the  making  of  the  improvement  or  statement  of  the 
expense  thereof,  except  as  the  commissioners  say,  that,  in  their 
report  (that  is,  their  former  original  report,)  recommending 
that  said  improvement  be  made,  they  estimated  its  total  cost 
at  $119,129.02. 

The  former  proceedings  were  void  in  limine.  The  very  re- 
port referred  to  as  recommending  the  improvement  originally, 
contained  the  provision  for  vesting  the  board  with  the  illegal 
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discretion  which  was  held  in  the  Foss  case  to  vitiate,  and  was 
accompanied  with  the  vitiated  ordinance. 

The  commissioners  were  acting  without  jurisdiction.  Their 
supposed  estimate  of  the  expense  of  the  improvement  and 
statement  of  it  in  such  void  proceedings,  are  of  no  more  val- 
idity than  if  made  by  three  justices  of  the  peace. 

The  statutes  of  March,  1867,  amendatory  of  the  city  char- 
ter and  prescribing  the  mode  of  ordering  improvements,  and 
levying  special  assessments  therefor,  require,  "that  the  board 
ahall  proceed  to  investigate  the  same,  and  if  they  shall  deter- 
mine that  such  improvement  is  necessary  and  proper,  they  shall 
report  the  same  to  the  common  council,  accompanied  witli  a 
statement  of  the  expense  thereof/'  etc.  "Having  reported  on  such 
application,  and  recommending  that  the  improvement  be  made, 
or  disapproving  of  the  doing  it,  as  is  provided  for  in  the  above 
mentioned  act,  the  common  council  may  then,  in  either  case, 
order  the  doing  of  such  work  or  the  making  of  siich  public 
improvement,  after  having  first  obtained  fro'in  said  hoard  an  es- 
timate of  the  expense  thereof,  and  in  such  order  specify  what 
amount  of  said  estimated  expense  sJiall  be  assessed  upon  the  prop- 
erty deemed^  specially  benefited,  and  what  amount  shall  be  charge- 
able to  and  be  paid  in  of  the  proceeds  of  the  general  fund,  or  out 
of  the  proceeds  of  any  general  tax  authorized  to  be  levied  by 
said  city." 

Whatever  may  be  said  as  to  the  prerequisites  of  a  valid 
order  by  the  council  for  an  improvement  to  be  paid  for  by 
special  assessments,  it  is  undeniable  that,  without  a. report  of 
the  commissioners,  either  recommending  or  disapproving  of 
the  proposed  work,  or  without  a  statement  made  by  them  to 
the  council  of  an  estimate  of  the  expense  of  such  work,  no 
valid  order  for  such  improvement  to  be  paid  for  by  special 
assessments  can  be  made ;  nor  can  a  valid  assessment  be  made 
upon  an  ordinance  which  fails  to  specify  what  amount  of  the 
estimated  expense  shall  be  assessed  upon  the  property  deemed 
specially  benefited,  and  what  amount  chargeable  upon  the 
general  fund. 
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Now,  what  is  the  exact  posture  of  this  matter? 

The  only  report  made  by  the  commissioners,  upon  which 
any  order  of  the  council  has  been  made,  was  one  recommend- 
ing the  work,  in  the  original  proceedings,  and  the  only  state- 
ment of  an  estimate  of  the  expense  of  the  work  was  in  that 
report;  but  that  report,  and  all  proceedings  connected  witli  it, 
"were  utterly  void. 

The  only  order  of  the  council  purporting  to  specify  what 
•amount  of  the  estimated  expense  should  be  chargeable  upon 
real  estate  and  what  upon  the  general  fund,  and  made  indis- 
pensable by  the  statute,  is  the  original  ordinance,  conceded  by 
appellee's  counsel  to  have  been  utterly  void. 

Instead  of  such  an  order  by  the  council  specifying  these 
respective  amounts,  we  find  only  the  opinion  of  the  board  of 
public  works  expressed  in  the  last  clause  of  their  report  for 
■the  new  assessment,  that  the  amount  ordered  to  be  charged 
upon  the  i^eal  estate,  and  that  upon  the  general  fund,  by  the 
original  ordinance  for  the  improvement,  was  a  fair  and  proper 
proportion  of  its  total  cost;  but  the  ordinance  in  the  new  pro- 
ceeding says  nothing  about  it.  That  simply  orders  the  com- 
missioners to  make  a  new  assessment  for  the  sum  of  ^56,- 
166.76,  said  assessment  being  for  the  amount  which  the  city 
failed  to  collect  upon  a  special  assessment  confirmed  by  the 
-council  on  the  23d  day  of  August,  1869,  for  the  curbing,  etc. 

The  new  assessment  must  be  made,  as  near  as  may  be,  in 
the  same  manner  prescribed  for  a  first  assessment. 

There  was,  literally,  no  attempt,  so  far  as  we  can  discover, 
to  make  this  new  assessment,  as  nearly  as  was  practicable,  in 
the  same  manner  as  is  prescribed  for  making  a  first  assessment. 

There  was  no  disclosure  in  tlie  proceedings  respecting  the 
state  of  the  improvement,  whether  completed  or  uncompleted, 
or  whether  payments  had  been  made  or  amounts  collected  un- 
der the  original,  except  by  im})lication.  If  the  work  had  not 
been  completed,  then  certainly  there  should  have  been  a  re- 
port by  tlie  board  as  in  an  original  case,  containing  an  esti- 
.mate  of  the  expense,  and  a  statement  of  tlie  amounts  paid,  on 
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the  original.  If  it  had  been  completed  when  these  new  pro- 
ceedings were  commenced,  that  fact  should  have  been  reported, 
with  a  statement  of  the  actual  cost  of  the  payments  made,  and 
the  assessment  ordered  for  the  balance  only,  as  was  held  in 
Union  Building  Association  v.  City  of  Chicago,  supra. 

In  such  cases,  where  the  proceeding  must  be  varied  accord- 
ing to  circumstances,  it  will  suffice  if  made,  as  nearly  as  may 
be,  in  the  manner  prescribed  for  the  first  assessment.  But  it 
is  a  far  different  matter  w'hen  the  manner  prescribed  for  a  first 
assessment  is  disregarded  altogether,  where  a  new  assessment 
is  levied,  without  any  valid  estimate  of  the  expense  of  the 
improvement,  without  any  valid  ordinance  specifying  what 
amount  shall  be  assessed  upon  the  real  estate  deemed  specially 
benefited,  and  what  paid  out  of  the  general  fund,  and  with  a 
substitution  of  the  opinion  of  the  board  in  the  place  of  such 
ordinance. 

We  are  of  the  opinion  that  this  new  assessment  was  not 
levied  in  conformity  with  the  requirements  of  the  statute. 

The  collector,  as  has  been  repeatedly  held,  had  no  authority 
to  apply  for  judgment;  the  judgments  will  therefore  be  re- 
versed and  the  causes  remanded. 

Judgments  reversed.'^ 


*The  fonr  following  cases,  George  K.  Adams  y.  City  of  Chicago,  Grant  Goodrich  v.  Same 
Adolph  Loeb  v.  Same,  and  Elias  R.  Bowen  v.  Same,  appeals  from  the  Superior  Conrt  of 
Cook  county,  are  essentially  like  the  above  case  of  Workman  et  al.  v.  The  City  of  Chicago 
and  are  decided  in  the  same  way.  The  case  of  A.  Bulkley  v.  The  City  of  Chicago,  also  an 
appeal  from  the  Superior  Court  of  Cook  county,  presents  the  same  questions  determined 
in  the  cases  of  Union  Building  Association  v.  The  City  of  Chicago,  and  Workman  et  al.  v. 
The  City  of  Chicago,  and  is  decided  in  accordance  with  those  cases. 
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Charles  A.  Gregoey 

V. 

Patrick  C.  Healy  et  al. 

1.  Judgment — report  of  referee— jurisdiction.  After  issue,  the  parties 
to  a  suit  by  stipulation  referred  the  cause  to  a  referee  to  hear  the  evidence 
and  try  the  case,  and  provided  therein  that  judgment  should  be  entered 
on  his  finding  as  on  the  finding  of  the  court.  The  court  heard  no  evidence, 
and  judgment  was  rendered  upon  the  mere  report  of  the  referee  of  a  gross 
sum.  The  referee  was  not  sworn,  nor  were  the  witnesses:  SeZ(Z,  that  as 
there  was  no  proper  submission  according  to  the  statute,  the  court  had  no 
jurisdiction  to  render  judgment  upon  the  report. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  King,  Scott  &  Payson,  for  the  appellant. 

Messrs.  Miller,  Van  Arman  &  Lewis,  for  the  appellees. 

Per  Curiam  :  The  record  shows  that  this  suit  Avas  insti- 
tuted in  the  Superior  Court,  and  after  issue  joined,  that  the 
parties  stipulated  in  writing  to  refer  the  same  to  B.  D.  Magru- 
der,  ''  to  hear  the  evidence  and  try  and  determine  the  cause, 
and  that  judgment  be  entered  on  his  finding  as  on  the  finding 
of  the  court." 

Either  party  was  to  have  the  right  to  move  for  a  new  trial, 
or  to  appeal,  as  in  ordinary  cases. 

The  judgment  recites  that  Magruder  found  the  issues  for 
the  plaintiffs,  and  assessed  their  damages  against  the  defend- 
ant, at  a  certain  sum,  and  the  court  thereupon  rendered  judg- 
ment. 

The  record  shows  conclusively  that  the  court  heard  no  evi- 
dence; that  there  was  no  trial  in  court,  and  that  the  judgment 
was  rendered  upon  the  mere  report  of  a  gross  amount  by  the 
referee. 
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A  paper,  having  the  form  of  a  bill  of  exceptions,  is  signed 
by  the  judge,  and  countersigned  by  Magruder,  to  give  it  val- 
idity. 

It  is,  however,  absolutely  certain,  from  the  entire  record, 
that  there  was  no  trial  by  the  court,  and  no  evidence  heard; 
and  we  can  not  review  testimony  taken  in  such  manner.  The 
referee  was  not  even  sworn,  nor  were  the  witnesses.  The  sol- 
emnities under  which  testimony  should  be  taken  were  entirely 
disregarded. 

There  was  no  proper  submission  to  this  refei'ee,  which  would 
authorize  the  court  to  enter  up  judgment  upon  his  report. 

The  court  had  no  jurisdiction  to  render  the  judgment. 
There  was  no  submission,  according  to  the  statute.  That  re- 
quires a  submission  to  three  persons,  to  be  named  in  the  order. 
The  court  could  only  render  a  judgment  when  the  submission 
is  in  pursuance  of  the  statute.  In  other  cases,  the  parties  must 
be  left  to  their  remedies  at  common  law.  Low  v.  Nolle,  15 
111.  368. 

There  was  no  confession  of  judgment,  but  a  mere  pretense 
of  a  trial,  in  violation  of  all  the  rules  of  law. 

We  can  not  review  evidence  taken  as  this  was,  and  an  affirm- 
ance of  the  judgment,  under  the  circumstances,  would  be 
wrong.     It  is,  therefore,  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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George  G.  Merrick 

V. 

The  Peru  Coal  Company. 

1.  Corporation — may  contract  with  its  members.  Tliere  is  no  rule  of 
law  which  prohibits  a  shareholder  from  dealing  with  the  compauy  of 
which  he  is  a  member,  or  from  suing  or  being  sued  by  it.  The  president 
of  a  private  corporation  has  the  right,  with  his  own  funds,  to  purchase 
notes  and  drafts  of  the  corporation,  and  when  he  does  so,  he  will  succeed 
to  all  the  rights  of  the  prior  holders;  or  he  will  have  the  right,  when  he 
takes  up  such  indebtedness  with  his  own  means,  to  maintain  an  action 
against  the  corporation  for  money  paid,  laid  out  and  expended  for  its  use. 

2.  Same — advances  and  loans  to,  by  officer.  And  if  the  president  of  a 
private  corporation  advances  it  money  to  enable  it  to  carry  on  its  business 
or  make  purchases,  he  can  sue  it  and  recover  for  money  loaned. 

3.  A  shareholder  or  officer  of  a  private  corporation  has  the  right  to 
deal  with  the  company  in  the  same  manner  as  strangers,  and  when  he 
does  so,  such  party  acquires  the  same  rights  and  incurs  the  same  liability 
as  in  the  case  of  a  contract  with  a  stranger. 

4.  Same — advances  by  member — pi'esumpiion.  Where  two  brothers,  con- 
templating the  formation  of  a  private  corporation,  purchased  certain  coal 
lands  and  mining  rights,  and  agreed  when  the  purchase  was  made  that  they 
were  to  have  an  equal  interest  in  the  stock  of  the  company,  and  to  make 
equal  payments  on  account  of  the  purchase  and  for  carrying  on  the  busi- 
ness; and  after  the  incorporation,  one  of  them  advanced  various  sums  of 
money  in  payment  of  drafts  of  the  compauj''  and  in  taking  up  its  indebted- 
ness, for  which  he  was  credited  upon  the  books  of  the  compauj':  Held, 
in  a  suit  against  the  company  to  recover  for  such  advances,  that  the  agree- 
ment was  intended  only  to  bind  each  brother  to  advance  equal  amounts  as 
loans,  and  not  as  donations ;  and  even  if  this  were  not  so,  that  the  compauy 
could  not  set  up  such  agreement  in  defense,  as  it  was  no  party  to  it.  The 
court  could  only  look  to  the  legal  liabilities  of  the  compauy. 

5.  If  by  the  recovery  for  advances  the  plaiutifi"  should  obtain  an 
equitable  advantage  over  his  brother  by  getting  more  than  a  fair  share  of 
the  corporate  property,  under  the  agreement  to  contribute  and  share 
equally  in  the  stock  and  dividends  of  the  compauy,  the  brother  in  equity 
might  have  the  rights  and  burdens  of  each  equalized. 

6.  Corporation — compensation  for  services  of  officer.  Unless  provision 
is  made  for  compensation  for  the  services  of  the  president  of  a  corporation 
in  the  bylaws  or  resolutions  of  the  companj'-,  such  officer  will  have  no 
right  to  recover  for  services. 


1871.]  Meeeick  v.  Peru  Coal  Co.  473 

Opiuion  of  the  Court. 

7.  Admission.  When  an  admission  involves  a  conclusion  as  to  the 
party's  legal  rights,  and  does  not  relate  to  a  particular  fact,  and  where  it 
is  manifest  that  it  was  made  in  ignorance  of  his  legal  rights,  it  is  entitled 
to  but  little  weight. 

Appeal  from  the  Circuit  Court  of  LaSalle  county;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

Mr.  T.  Lyle  Dickey  and  Mr.  John  C.  Champlin,  for  the 
appellant. 

Mr.  Samuel  W.  Fuller  and  Mr.  G.  S.  Eldridge,  for  the 
appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  brought  by  appellant,  in  the 
LaSalle  circuit  court,  against  appellee,  at  the  October  term, 
1869.  The  declaration  contained  several  special  and  the  com- 
mon counts. 

There  was  filed  a  plea  of  nil  debet,  payment,  set  off,  and  a 
plea  denying  the  execution  of  the  notes  and  bills  of  exchange 
declared  on,  verified  by  affidavit. 

At  the  June  term,  1871,  a  jury  was  waived  and  the  cause 
was  submitted  to  the  court  for  trial  by  consent  of  the  parties. 
After  hearing  the  evidence,  the  court  found  the  issues  on  all 
of  the  pleas  except  set  off,  which  had  been  withdrawn,  for  the 
defendant.  A  motion  for  a  new  trial  was  entered  by  plaintiff, 
but  was  overruled  by  the  court. 

Appellant  introduced,  after  proving  the  signature,  a  note 
of  appellee,  dated  October  2,  1867,  signed  C.  C.  Merrick, 
president  of  the  company,  payable  in  six  months,  for  §3290, 
payable  to  the  Michigan  Car  Company,  and  indorsed  to  appel- 
lant by  the  payee  ;  also  a  note  of  appellee  dated  the  7th  of 
October,  1868,  for  $2239.43,  payable  at  60  days  to  the  Ohio 
Falls  Car  and  Locomotive  Company,  signed  by  Geo.  G.  Merrick, 
president.  A  note  of  the  same  kind,  same  amount  and  date, 
payable  90  days  after  date,  with  assignments  and  a  receipt  of 
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payment  of  both  of  these  notes  by  appellant;  also  two  drafts 
drawn  by  C.  C.  Merrick,  president,  in  favor  of  the  Michigan 
Car  Company,  one  dated  July  1, 1867,  for  §4920,  and  the  other 
dated  January  4,  1868,  for  $5166,  both  assigned  in  blank  by 
the  payee. 

Appellant  testified  that  he  took  up  the  notes  to  the  Ohio 
Falls  Car  Company,  each  for  $2239.43,  with  his  own  private 
funds,  one  December  10,  1868,  and  the  other  January  9, 1869  ; 
that  he  took  up  the  two  drafts  in  the  same  manner,  also  other 
items  of  account  amounting  in  the  aggregate  to  $30,580.84, 
after  deducting  all  credits;  that  these  sums  were  advanced 
from  his  own  moneys,  and  the  same  were  paid  either  to,  or  for  and 
on  account  of  the  company,  with  the  knowledge  and  appro- 
bation of  the  president  thereof;  that  in  December,  1868,  and 
January,  1869,  the  company  purchased  cars,  and  its  paper  was 
given  therefor,  which  had  matured,  and  the  company  having 
no  funds,  and  appellant  being  the  president,  took  up  the  paper 
with  his  own  means,  and  caused  the  amount  to  be  entered  to 
his  credit  on  the  books  of  the  company. 

Appellant  further  produced  vouchers  for  the  items  of  his 
account,  and  swore  to  their  correctness;  and  appellee's  coun- 
sel says  that  it  was  not  denied,  so  far  as  he  remembers,  that 
appellant  had  made  most  of  the  payments  and  performed  most 
of  the  labor  for  which  he  claimed  to  recover  of  appellee,  but 
he  says  the  sole  question  was,  whether  the  payments  were 
made  and  the  labor  performed  on  the  credit  of  the  company, 
and  for  which  it  became  liable  as  his  debtor,  or  whether  they 
were  made  in  pursuance  of  the  original  agreement  between 
him  and  his  brother  for  the  purchase  and  operation  of  the 
property  of  the  company. 

It  appears  that,  in  December,  1865,  appellant  and  his  brother 
Charles  purchased  of  T.  D.  Brewster  and  E.  Higgins  certain 
coal  land  and  mining  rights  in  the  city  of  Peru,  in  this  State, 
which  had  belonged  to  an  insolvent  mining  company  known 
as  the  Peru  Coal  Mining  Company,  which  was  then  in  the 
hands  of,  and  operated  by,  Brewster  &  Higgins,  and  who  claimed 
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to  be  the  principal  owners  thereof.  The  terms  of  the  purchase 
were,  that  the  Merricks  were  to  give  $30,600,  and  to  form  a 
new  corporation  under  the  general  laws  of  the  State,  with  a 
capital  stock  of  $1,000,000,  and  Brewster  &  Higgins  were  to 
have  49-100  of  the  full  paid  stock,  thus  leaving  the  Merricks 
owners  of  a  small  majority  of  the  stock,  giving  them  the  con- 
trol in  the  management  of  the  affairs  of  the  company. 

The  $30,600  was  paid  pursuant  to  the  agreement,  a  new 
corporation  was  formed  in  February,  1866,  and  the  stock  is- 
sued to  the  parties  pursuant  to  the  agreement.  The  coal  lands 
were  conveyed  to  them,  and  not  to  the  company,  and  were  so 
held  by  them  for  more  than  a  year,  when  they  were  conveyed 
to  the  new  company. 

The  Merricks  seem  to  have  taken  into  their  hands  the  full 
management  of  the  affairs  of  the  company.  Charles  was 
elected  president  of  the  company,  and  held  the  office  for  two 
vears,  when  he  was  succeeded  by  appellant.  He  occupied  the 
position  until  February,  1869,  when  Charles  was  re-elected  to 
the  place.  They,  with  Brewster,  were  the  directors  of  the 
company. 

At  the  time  of  the  sale,  Brewster  &  Higgins  owned  the 
large,  portion  of  the  stock  of  the  old  company,  but  there  were 
quite  a  number  of  shares  held  by  other  persons.  This  out- 
standing stock,  it  was  subsequently  agi*eed  by  the  Merricks, 
should  be  purchased  in  by  Brewster  on  their  account,  as  far 
as  it  could  be  conveniently  done ;  and  the  greater  portion  was 
thus  obtained. 

It  was  understood  and  agreed  between  appellant  and  Charles, 
when  the  purchase  was  made,  that  they  were  to  have  an  equal 
interest  in  the  stock  of  the  company,  and  to  make  equal  pay- 
ments on  account  of  the  property  purchased,  and  that  they 
would  advance  the  necessary  means  in  equal  parts  for  carrying 
on  the  business  of  the  company;  and  they  seem  to  have  had 
the  same  understanding  in  buying  the  outside  stock,  which 
was  purchased  for  them  in  equal  amounts. 
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On  the  8th  of  April,  1867,  a  meeting  was  held,  and  the 
stockholders  accepted  a  special  charter,  granted  by  the  legisla- 
ture, and,  in  pursuance  of  its  provisions,  the  capital  stock  was 
then  increased  to  $500,000.  The  stock  was  issued  for  that 
amount.  Charles  previously  held  482  shares,  appellant  482 
shares,  Brewster  32  shares,  and  4  were  unrepreseuted  when 
the  increase  of  the  stock  was  made.  On  the  30th  of  Decem- 
ber, 1867,  Charles  held  2420,  appellant  2420,  Brewster  108, 
Kales  50,  and  2  shai'es  were  not  issued,  making  in  all  5000 
shares.  The  new  stock  was  issued  on  the  old,  four  new  shares 
to  each  one  of  the  old ;  no  money  was  paid  therefor. 

An  arrangement  was  entered  into  between  Charles  and  ap- 
pellant, as  we  have  seen,  before  the  purchase  was  made  in  the 
first  instance,  that,  as  the  corporation  would  be  compelled  to 
have  money  and  credit  to  develop  and  carry  on  the  enterprise, 
they  were  each  to  advance  to  the  corporation  the  money  for 
that  purpose,  and  as  between  themselves  they  would  equalize 
the  advances  thus  made.  The  meaning  and  effect  of  this  ar- 
rangement gives  rise  to  this  entire  controversy.  Appellee 
contends  that,  under  it,  neither  of  the  brothers  could  make 
the  company  liable,  nor  could  it  become  the  debtor  of  either 
of  them.  On  the  other  hand,  appellant  contends  that,  as  the 
corporation  would  be  compelled  to  borrow  money  to  a  consid- 
erable extent,  they  would  advance  or  loan  to  it  the  necessary 
funds  in  equal  amounts,  and  as  between  themselves  equalize 
that  amount  if  one  of  them  should  advance  more  than  the 
other. 

As  we  understand  the  case,  this  arrangement  was  entered 
into  when  they  owned  but  a  small  majority  of  the  stock,  aud 
when  others,  to  whom  they  were  under  neither  any  pecuniary 
nor  moral  obligation,  held  almost  one-half  of  the  stock.  It  is 
true  that  they  subsequently  became  the  owners  of  all  but  a 
trifling  amount  of  the  stock  of  the  company,  but  such  was  not 
the  case  when  the  arrangement  was  consuaimated.  When  this, 
together  with  other  circumstances  which  surround  this  agree- 
ment, are  considered,  they  repel,  in  the  strongest  manner,  th& 
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presumption  that  the  parties  intended  to  advance  such  large 
sums  of  money  to  a  corporation  nearly  one-half  of  the  stock 
of  which  belonged  to  others,  and  thus  give  near  one-half  of 
the  benefits  derived  therefrom  in  the  shape  of  property  and 
profits  to  other  persons.  It  looks  to  us  as  being  almost  im- 
possible that  such  could  have  been  the  design.  Men  are  rarely 
so  disregardful  of  their  interest. 

On  the  contrary,  if  these  brothers  expected  to  make  the 
stock  of  the  company  valuable,  it  was  natural  that  they  would 
be  willing  to  loan  means  to  the  company  from  any  surplus  they 
had,  look  to  it  for  repayment,  and  thus  increase  their  interest 
in  the  property  and  profits  of  the  company.  If  such  was  the 
design,  and  it  is  but  reasonable  to  believe  it  was,  then  a  mo- 
tive reasonable  and  fully  sufficient  to  induce  such  action  on  their 
part,  is  found.  Had  they,  in  the  beginning,  and  when  the  ar- 
rangement was  entered  into,  been  the  sole  owners  of  the  entire 
.stock,  then  we  could  see  that  it  would  be  a  matter  of  indiffer- 
ence, on  advancing  money  by  either  of  them  to  the  company, 
whether  it  should  be  charged  to  the  company,  or  one-half 
thus  advanced  charged  to  the  other,  as  by  either  mode  the  re- 
sult to  their  interest  would  have  been  the  same.  In  such  a 
case,  all  of  the  benefits  would  have  enured  equally  to  each  of 
them,  and  other  parties  could  not  have  shared  in  them. 

For  these  reasons,  we  are  of  the  opinion  that  the  arrange- 
ment must  have  been  intended  only  to  bind  each  to  advance 
equal  amounts  to  the  corporation  as  loans,  and  not  as  dona- 
tions. 

The  evidence  does  not  show  that  any  other  or  different  ar- 
rangement was  afterwards  made,  when  they  had  obtained  all 
but  a  few  shares  of  the  stock,  and  we  will  not  presume  that 
they  intended  that  the  advances  then  made  should  be  on  other 
or  different  terms.- 

But  even  if  such  is  not  the  purport  of  the  agreement,  and 
it  is  as  claimed  by  appellee,  does  it  follow  that  such  an  agree- 
ment can  be  interposed  as  a  defense  to  this  action  ? 
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Here  is  a  corporate  body,  having  a  legal  existence,  endowed 
with  ample  powers  to  enter  into  contracts  and  agreements,  of 
suing  and  being  sued,  which  has  given  notes  and  drafts  to  per- 
sons in  nowise  connected  with  it  or  its  organization,  and  has 
given  notes  and  drafts  which  were  undeniably  binding  on  it  in 
law — such  instruments  as  the  payees  and  drawees  could,  be- 
yond all  doubt,  have  sued  upon  and  recovered  after  their  ma- 
turity. So  could  their  assignees.  And  it  may  be  asked  why 
appellant  could  not  recover,  when  he,  in  his  own  individual 
right,  with  his  private  means,  purchased  these  instruments,  so 
far  as  we  can  see,  in  good  faith,  or,  at  all  events,  paid  with  his 
individual  funds  for  the  use  and  benefit  of  the  company.  It 
will  not  be  said  that  he  could  not  recover  because  he  was  a 
stockholder  and  officer  of  the  company,  as  both  have  the  right 
to  deal  with  the  company  in  the  same  manner  as  strangers 
may;  and  when  they  do  so,  each  party  acquires  the  same  rights 
and  incurs  the  same  liability  as  would  strangers. 

There  is  no  rule  of  law  which  prohibits  a  shareholder  from 
dealing  with  the  company,  or  from  suing  or  being  sued  by  it. 
It  then  follows  that  appellant,  notwithstanding  he  was  the 
president  of  the  company,  had  the  right,  with  his  own  funds, 
to  purchase  these  notes  and  drafts,  and  when  he  did  so  he  suc- 
.ceeded  to  all  of  the  rights  of  the  holders.  Or  he,  upon  taking 
up,  with  his  own  means,  such  indebtedness,  had  the  right  to 
maintain  an  action  for  money  paid,  laid  out  and  expended  for 
the  use  of  appellee. 

It  is  equally  true,  that,  if  he  advanced  money  to  the  com- 
pany to  enable  it  to  carry  on  its  business,  he  can  sue  it  and 
recover  for  money  loaned.  Having  the  right  to  deal  with  the 
company,  he  had  the  power  to  loan  it  money  and  to  look  to  it 
for  payment.  Such  is  the  well  recognized  law,  and  it  must 
control  unless  prevented  by  the  agreement  of  C.  C.  Merrick 
and  appellant,  entered  into  when  they  first  purchased  the  prop- 
erty. 

Whatever  may  be  the  rights  of  these  parties,  as  individuals 
or  as  partners,  in  forming  the  company  as  they  did,  we  are 
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wholly  unable  to  see  that  appellee  can  invoke  the  private 
agreement  of  the  Merricks  to  release  it  from  liabilities  it  has 
legally  incurred  and  has  never  discharged.  The  company  was 
not  a  party  to  that  agreement,  and  has  no  more  concern  with 
it  than  if  it  had  been  entered  into  by  persons  who  neither  held 
stock  in,  nor  were  officers  of  the  company. 

We  can  alone  look  to  the  legal  liabilities  of  the  company, 
and  not  to  the  equities  that  may  exist  between  appellant  and 
his  brother.  The  corporation,  according  to  the  usual  course 
of  business,  incurred  the  liability  to  pay  this  indebtedness,  and 
has  done  no  .act  to  discharge  it  from  that  burthen.  It  has  no 
right  to  insist  upon  the  performance  of  an  agreement  entered 
into  by  two  of  the  shareholders  in  reference  to  the  terms  and 
conditions  that  they  should  purchase  and  hold  stock  and  loan 
money  to  the  company.  That  was  their  private  affair,  which 
in  nowise  concerned  the  company. 

AVe  must  not  forget  that  the  company  is  a  separate  legal  en- 
tity existing  independently  of  the  Merricks,  although  they 
may  have  owned  much  the  greater  portion  of  the  stock.  It  is 
fully  illustrated,  when  appellant  ceased  to  be  the  president 
and  a  director  in  the  company.  Although  he  owned  nearly 
one-half  of  the  stock,  he  was  as  impotent  to  control  its  acts 
as  a  stranger  owning  none  of  its  stock. 

Appellant  and  his  brother,  had  they  owned  all  of  the  stock, 
would  not  have  been  the  company,  but  would  have  represented 
its  stock,  and  would  have  held  the  power,  by  virtue  thereof, 
to  designate  the  persons  who  should  exercise  the  franchises  and 
powers  of  the  company.  They  might,  no  doubt,  by  the  adop- 
tion of  by-laws,  have  conferred  the  power  on  themselves  neces- 
sary for  its  corporate  action,  but  they  could  not  exercise  them 
merely  because  they  were  stockholders. 

If,  by  a  recovery  of  a  judgment  for  his  advances,  appellant 
would  obtain  an  equitable  advantage  of  Charles  by  obtaining 
more  than  a  fair  share  of  the  corporate  property,  under  their 
agreement  that  they  should  contribute  equally  and  share 
equally  in  the  stock  and   dividends  of  the  company,  then  he 
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has,no  doubt,the  right  in  equity  to  have  their  agreement  strictly 
performed,  and  their  rights  and  burthens  equalized.  But 
those  rights  can  not  be  adjusted  in  this  proceeding,  nor  can 
apipellee  call  upon  them  to  adjust  those  rights  in  a  suit  at  law. 

It  is  urged  that  appellant  repeatedly  said  that  the  company 
owed  him  nothing,  or  that  it  owed  nothing.  From  the  whole 
of  the  evidence  in  the  case,  we  are  of  the  opinion  that  these 
declarations  were  all  made  when  he  supposed  that  he  was  com- 
pelled to  look  to  his  brother  for  the  sum  he  had  advanced  in 
excess  of  that  contributed  by  him,  and  under  the  supposition 
that  he  had  no  power  to  recover  from  the  company.  It  is  not 
pretended  that  he  ever  admitted  that  the  money  advanced  by 
him  to  and  for  the  company  had  been  paid  to  him.  It  is  man- 
ifest that  he  made  these  statements  and  admissions  in  ignor- 
ance of  his  legal  rights,  and,  from  the  evidence,  we  see  nothing 
that  should  be  held  to  conclude  him  from  asserting  them  in 
this  suit. 

As  to  the  claim  for  salary  whilst  acting  as  president  of  the 
company,  we  can  see  no  right  of  recovery.  It  nowhere  appears 
in  evidence  that  there  was  any  by-law  or  resolution  of  the 
company  providing  compensation  for  such  services. 

In  the  case  of  Am.  Cent.  R.  R.  Co.  v.  Miles,  52  111.  174,  we 
held  that  in  the  absence  of  such  a  by-law  or  resolution,  such 
compensation  could  not  be  recovered  for  services  rendered  by  a 
director  of  a  railway  company.  In  principle,  no  distinction 
is  perceived  between  the  two  cases. 

All  the  evidence  considered,  we  are  of  the  opinion  that  the 
court  below  erred  in  finding  the  issues  for,  and  rendering 
judgment  in  favor  of  appellee,  and  the  judgment  is  reversed 
and  the  cause  remanded. 

Judgment  reversed. 
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Richard  S.  Cramer  et  al, 

V. 

Wells  Willetts. 

1.  Payment — agreement  as  to  credits.  Where  a  note  was  indorsed  by 
the  payee  after  its  maturity,  anj'- amount,  cither  in  money  or  property, 
wliich  by  agreement  between  the  payee  and  the  maker,  or  by  direction  of 
the  maker,  was  received  by  the  payee  before  the  transfer,  to  be  applied 
on  the  note,  should  be  allowed  as  a  discharge  pro  tanto  on  bill  by  the  in- 
dorsee to  foreclose  a  mortgage  securing  the  note. 

Appeal  from  the  Circuit  Court  of  Mercer  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Bassett  &  Connell,  for  the  appellants. 

Messrs.  Pepper  &  Wilson,  for  the  appellee. 

Per  Curiam  :  The  decree  rendered  in  this  case  is  ineqita- 
ble,  and  must  be  reversed. 

The  note  secured  by  the  mortgage  was  executed  by  appel- 
lant to  one  Mannon,  who  assigned  it  to  appellee  in  1869,  and 
long  after  its  maturity.  Any  amount,  therefore,  either  in 
raonev  or  property,  which,  by  agreement  between  the  creditor 
and  debtor,  or  by  direction  of  the  debtor,  was  received  by  the 
creditor,  to  be  applied  on  this  note,  was  jpro  tanto  a  discharge 
of  it. 

Cramer  testified  that  he  gave  positive  directions  that  $50, 
which  he  paid  and  which  Mannon  acknowledged  the  recep- 
tion ofj  should  be  placed  as  a  credit  on  the  note.  He  and 
Mannon  both  testified  that  %12  worth  of  hay,  by  agreement 
between  them,  was  a  proper  credit. 

Tile  debtor  testified  that  numerous  other  articles  received 
by  tlie  creditor,  after  the  maturity  of  the  note,  and  prior  to  its 
assignment,  were,  by  agreement,  to  be  credited  upon  it. 

Mannon  makes  a  very  equivocal  denial. 
31— 6  1st  III. 
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The  creditor  had  no  right  to  disregard  this  agreement,  and 
the  appropriation  of  the  $50,  without  the  consent  of  the  debtor. 

Did. he  assent  to  any  other  application?     AYe  think  not. 

The  first  item  of  Mannon's  account  is,  "due  on  settlement, 
$51.14,"  dated  September  18,  1868,  subsequent  to  the  delivery 
to  him  of  the  hay  and  other  articles.  He  merely  stated  that 
this  was  correct,  but  there  is  no  evidence  whatever  that  this 
settlement  included  the  articles  for  which  cr.edit  is  claimed.  It 
is  not  a  fair  and  legitimate  inference  that  they  were  included, 
in  the  absence  of  any  proof.  The  debtor  and  creditor  had  made 
an  appropriation,  and,  after  the  agreement  between  them,  the 
debtor  had  a  right  to  suppose  that  the  property  had  been  cred- 
ited on  the  note,  and  it  would  be  most  unnatural  that  he  should 
produce  an  account  of  the  same  property  for  settlement  in 
1868,  when  it  had  been  delivered  in  the  years  1864,  1865  and 
1866. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Commercial  Insurajstce  Company 

V. 

Treasury  Bank. 

1.  Insurance  policy — indorsement  to  pass  title.  The  plaiutiff  brought 
suit  on  a  policy  of  insurance,  payable  to  third  parties  who  were  the 
assured,  upon  the  back  of  which  was  indorsed:  "Loss,  if  any,  under 
this  policy  is  hereby  made  payable  to  the  Tieasury  Bank  of  Chicago,  as 
its  interest  may  appear."  Signed,  "  J.  Farmer,  Sec'y-"  The  declaration 
set  out  the  policy  in  hmc  verba,  without  any  averment  that  the  indorse- 
m-ent  was  made  by  the  company,  or  that  the  assured  had  requested  or 
consented  to  it :  Held,  that  the  declaration  failed  to  show  any  right  of 
action  in  the  bank,  and  was  bad  on  motion  in  arrest  of  judgment. 
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2.  Same — assignment.  In  order  to  give  a  right  of  action  on  a  policy 
of  insurance  for  a  loss,  to  an  assignee  in  his  name,  the  insurance  company 
and  the  assured  must  act  together  in  eflfecting  an  indorsement. 

3.  Pleading — defects  cured  hy  verdict.  If  a  cause  of  action  be  stated, 
though  ambiguously  and  defectively,  a  general  verdict  will  cure  the  de- 
fect; but  where  there  is  no  statement  of  any  cause  of  action  or  right  in 
the  plaintiff  to  maintain  the  suit,  the  omission  will  not  be  cured  by  the 
verdict.  Nothing  will  be  presumed  after  verdict  but  what  is  expressly 
stated  in  the  declaration,  or  is  necessarily  implied  from  the  facts  which 
are  stated. 

4.  Pleading  and  evidence.  The  plaintiff  need  not  prove  more  than 
is  expressly  stated  in  his  declaration,  or  is  necessarily  implied  from  those 
facts  which  are  stated. 

5.  Arrest  op  JtroaMENT.  Where  a  declaration  fails  entirely  to  show 
any  right  in  the  plaintiff  to  maintain  the  action,  as  where  the  suit  is  upon 
an  instrument  payable  to  a  third  party,  and  no  indorsement  or  transfer  ia 
averred,  a  motion  in  arrest  of  judgment  should  prevail. 

Appeal,  from  the  Superior  Court  of  Chicago;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Messrs.  Dent  &  Black,  for  the  appellant. 

Messrs.  Waite  &  Clarke,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  declaration  sets  out,  in  hcee  verba,  a  copy  of  a  policy 
of  insurance  payable  to  Boyington,  Cash  &  Wilder,  on  the 
back  of  which  is  the  following  indorsement:  "Loss,  if  any, 
under  this  policy,  is  hereby  naade  payable  to  the  Treasury 
Bank  of  Chicago,  as  its  interest  may  appear.  Nov.  28,  186(), 
J.  Farmer,  Sec'y-" 

There  is  no  averment  in  the  declaration  that  this  indorse- 
ment was  made  by  the  company,  or  that  the  assured  requested 
it,  or  consented  to  it. 

Objection  was  made  to  the  introduction  of  the  policy,  when 
offered,  and  a  motion  in  arrest  of  judgment  was  also  made. 

The  pleader  has  merely  averred,  in  the  declaration,  that  the 
insurance  company  executed  to  Boyington,  Cash  &  Wilder  a 


484      CoMMEECiAL  Ixs.  Co.  V.  TREASURY  Bank.     [Sept.  T., 

Opiuion  of  the  Court. 

certain  policy  in  writing,  of  the  words  and  figures  following, — 
and  then  follows  the  policy,  dated  August  10,  1S66.  On  the 
hack  is  the  indorsement  before  referred  to,  of  a  subsequent 
date,  but  the  declaration  contains  no  averment  whatever  in 
reference  to  the  indorsement. 

It  was  essential  to  this  action  that  the  Treasury  Bank  should 
have  a  right  to  the  policy.  This  it  can  not  have,  without  the 
assent  of  the  company  and  the  assured.  They  must  act  in 
effecting  the  indorsement.  Without  some  allegation  in  the 
pleading,  the  mere  indorsement  proves  nothing.  JS^o  proof 
would  be  required  in  regard  to  it. 

The  averment  that  the  following  policy  was  executed  to  the 
party  originally  assured,  does  not,  in  the  remotest  degree,  con- 
nect the  bank  with  the  policy.  This  averment  has  reference 
solely  to  the  original  policy,  and  not  to  the  indorsement ;  be- 
cause the  execution  of  the  latter,  so  far  as  the  pleadings  show, 
was  long  subsequent  to  the  execution  of  the  former. 

The  mere  indorsement,  then,  without  apt  averments  to  show 
that  it  was  a  part  of  the  policy,  and  the  manner  in  which  it 
became  such,  conferred  no  right  upon  the  bank  to  maintain 
the  suit. 

Is  the  omission  to  state  the  cause  of  action  cured  by  ver- 
dict •? 

The  rule  is,  that,  if  the  plaintiff  totally  omit  to  state  his 
title  or  cause  of  action,  it  need  not  be  proved  at  the  trial,  and 
therefore  there  is  no  room  for  presumption.  Rushton  v.  As- 
penioall,  Doug.  679. 

This  is  not  the  case  of  a  title  defectively  set  put,  which  will 
be  aided  by  verdict,  but  the  total  omission  of  any  title  in  the 
plaintiff.  Xo  implication  can  arise  from  any  allegation  of 
right  in  the  plaintiff,  for  there  is  none.  Hence  nothing  is 
presumed  after  verdict,  but  what  is  expressly  stated  in  the 
declaration,  or  necessarily  implied  from  the  facts  stated.  2 
Tidd  Pr.  919. 

Sergeant  Williams,  in  the  note  to  Striuid  v.  Hogg,  1  Wm. 
Saund.  228 c,  says:     "  The  plaintiff  need  not  prove  more  than 
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"what  is  expressly  stated   in   his  declaration,  or  is  necessarily 
implied  from  those  facts  which  are  stated." 

See  also  Weston  v.  3Iason,  3  Burr.  1725. 

The  doctrine  is  fully  settled  by  all  the  authorities,  that,  if 
a  cause  of  action  be  stated,  though  ambiguously  and  defect- 
ively, a  general  verdict  will  cure  such  ambiguity  and  defect. 
The  presumption  then  will  be,  that  all  the  proof  necessary  to 
complete  the  cause  of  action  was  made  at  the  trial. 

But  if,  as  in  this  case,  there  is  no  statement  of  any  cause  of 
action,  no  averment  that  the  loss  was  payable  to  the  plaintiif, 
with  the  consent  of  the  company,  the  omission  is  not  cured  by 
verdict. 

The  motion  in  arrest  should  have  prevailed,  and  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  V.  Doan 

V. 

John  W.  Sibbit. 

1.  Certiorari  under  the  statute.  Where  a  petition  for  a  certiorari 
shows  no  reason  why  the  party  conld  not  have  taken  an  appeal  from  the 
judgment  of  a  justice  of  the  peace,  it  is  not  error  to  dismiss  the  certiorari 
on  motion. 

Appeal  from  the  Circuit  Court    of  Iroquois  county  ;  the 
Hon,  Charles  H.  Wood,  Judge,  presiding. 

Messrs.  Bt^ades  &  Kay,  for  the  appellant. 

Messrs.  Roff,  Doyle  &  McCullough,  for  the  appellee. 
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Per  Curiam:  The  certiorari  in  this  case  was  properly  dis- 
missed. The  petition  shows  no  reason  why  an  appeal  could 
not  have  been  taken.  It  is  unlike  the  case  of  3TcNerney  v. 
Neu-hcrrji,  37  111.  91,  cited  by  appellant.  In  that  case  the  de- 
fendant, who  had  been  summoned  as  a  garnishee,  was  dis- 
charged bv  the  justice,  who  afterwards,  without  further  notice, 
rendered  judgment  against  him. 

In  this  case  the  petitioner,  who  had  also  been  summoned  as 
a  garnisiiee,  was  not  discharged,  but  the  magistrate  rendered 
what  he  called  a  conditional  judgment  against  him,  to  be  set 
aside  in  a  certain  contingency,  and  the  petitioner  gave  himself 
no  further  trouble.  This  was  a  degree  of  negligence  fatal  to 
his  petition. 

The  judgment  is  affirmed. 

Judgment  ajjirmed. 


Thomas  Gilkerson  et  al. 

V. 

Alokzo  Brown  et  al. 

1.  Taxation — leasehold  interest  —  warehouse  on  railroad  right  of  way. 
Grain  warehouses  built  by  private  individuals  upon  lands  leased  by  the 
Illinois  Central  Railroad  Company,  along  and  on  the  company's  right  of 
•way,  intended  for  the  private  benefit  of  the  lessees,  who  have  the  right  to 
remove  the  same  before  the  termination  of  their  leases,  are  not  the 
property  of  the  railroad  company,  but  personal  property  of  the  lessees, 
and  taxable  as  other  personal  property. 

« 
Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 

William  W.  Farayell,  Judge,  presiding. 

This  was  a  bill  for  an  injunction,  filed  in  the  circuit  court 
wof  Will  county,  and  removed  by  change  of- venue  to  the  cir- 
cuit court  of  Cook  county.     The  bill    sought   to  enjoin  the 
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collection  of  the  State,  county,  school  and  town  taxes  levied 
upon  two  grain  warehouses,  and  machinery  to  operate  the 
same.  The  court  below,  on  motion,  dissolved  the  injunction 
and  dismissed  the  bill, 'and  allowed  $100  damages  as  costs 
and  attornev's  fees. 

Mr.  James  N.  Orr,  for  the  appellants. 

Messrs.  Hii.i.  &  Dibbeli,,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

If  the  grain  warehouses,  upon  which  the  taxes  in  question 
were  assessed  by  a  town  assessor,  belonged  to  the  Illinois 
Central  Railroad  Company,  they  were  exempt  from  these  taxes 
by  the  terms  of  its  charter.  As  the  buildings  stood  upon  land 
leased  from  the  company,  and  being  a  part  of  its  roadway,  it 
is  insisted  that  they  constituted  a  part  of  the  same,  and  were 
subject  to  taxation  as  property  of  the  company,  notwithstand- 
ing they  were,  by  the  express  terms  of  the  lease,  removable 
from  the  leased  premises  by  the  lessees,  at  any  time  before  the 
termination  of  the  lease.  Such  is  claimed  to  be  the  legal  ef- 
fect, at  least  for  the  purpose  of  taxation,  and  made  so  by  the 
revenue  law,  by  its  definition  of  "real  property,"  and  '^per- 
sonal property,"  it  enacting  that  "the  terms  "real  property^ 
and  'land,'  wherever  used  in  this  act,  shall  be  held  to  mean, 
and  include  not  only  the  land  itself,"  etc.,  "with  all  things 
contained  therein,  but  also  all  buildings,  structures  and  im- 
provements, and  other  fixtures  of  whatsoever  kind  thereon," 
etc.  "  The  term  'personal  property,'  wherever  used  in  this 
act,  shall  be  held  to  mean  and  include  every  tangible  thing 
being  the  subject  of  ownership,  etc.,  and  not  forming  part  or 
any  parcel  of  real  property,  as  herein  defined."  Gross'  Stat. 
569. 

Undoubtedly  it  would  be  the  duty  of  the  assessor  to  observe 
the  definitions  in  said  act  given,  in  his  assessment  of  both  real 
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and  personal  property,  but  the  assessment  of  the  property  of 
the  railroad  company  is  not  made  under  the  general  revenue 
law  of  February  12,  1853,  by  a  town  assessor,  but  under  sec- 
tion 22  of  the  act  of  February  10,  f851,  incorporating  said 
company,  by  tjie  Auditor  of  State,  and  for  a  State  tax  only, 
so  that  we  are  not  to  be  controlled  by  anything  in  the  general 
revenue  law,  in  determining  whether  the  property  in  question 
is  real  estate  or  not. 

Nor  is  it  material  to  inquire  how,  aside  from  the  statute,  it 
might  be  in  the  ordinary  case  of  an  absolute  proprietor  of  real 
estate, where  improvements  are  made  by  a  lessee  which,  although 
as  Ijetween  himself  and  the  lessor,  might  be  personal  property, 
yet,  for  the  purpose  of  taxation,  whether  they  would  not  be 
regarded  as  part  or  parcel  of  the  lessor's  land,  and  subject  to 
be  taxed  as  such.  It  does  not  follow  that  the  same  rule  would 
apply  to  an  artificial  being  created  by  statute  for  a  special  pur- 
pose, and  deriving  therefrom  all  its  powers,  rights  and  priv- 
ileges, in  order  to  the  accomplishment  of  such  purpose. 

The  language  of  the  provision  in  its  charter,  under  which- 
the  right  of  way  ground  of  the  company  is  taxable,  is  as  fol- 
lows :  ''  And  an  annual  tax  for  State  purposes  shall  be  as- 
sessed by  the  auditor  upon  all  the  property  and  assets  of  every 
name,  kind  and  description,  belonging  to  said  corporation." 

These  warehouses  were  not  built  by  or  for  the  railroad  com- 
pany, but  by  private  individuals,  for  their  own  private  benefit, 
and  confessedly  belong  to  them  as  their  own  personal  property, 
and  do  not  fall  within  the  terms  of  the  above  cited  provision, 
as  they  are  not  property  "  belonging  "  to  the  corporation, 
and  so  they  do  not  come  within  the  exemption  from  taxation, 
of  the  company's  roadway,  provided  in  its  charter  as  follows: 
''And  the  said  corporation  is  hereby  exempted  from  all  taxa- 
tion of  every  kind,  except  as  herein  provided  for,"  etc. 

As  there  is  no  such  exemption  in  terms,  neither  is  it  to  be 
made  by  any  legal  intendment.  Considering  the  object  of  the 
creation  of  this  corporation,  the  purpose  for  which  this  right 
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of  way  was  granted  to  it,  or  acquired,  it  clearly  was  not  with- 
in the  contemplation  of  the  makers  of  the  statute,  that  prop- 
erty thus  situated  as  these  warehouses,  should  be  exempted 
from  its  just  share  of  the  burden  of  taxation  common  to  all 
other  personal  property  in  the  State. 

The  amount  of  damages  assessed  upon  the  dissolution  of 
the  injunction,  from  anything  that  appears,  Ave  can  not  say  was 
unreasonable. 

The  decree  of  the  court  below  is  affirmed. 

Decree  cvffirmed. 


Oeson  W.   Goit  et  al. 


Patrick  Joyce  et  al. 

1.  Judgment — erroneous  (is  to  one  defendant.  Where  judgment  is  ren- 
dered against  two  in  an  action  ex  contractu,  and  the  entire  proof  f^iils  to 
show  any  liability  as  to  one  of  the  defendants,  the  judgment  will  be  re- 
versed as  to  both. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Eogers,  Judge,  presiding. 

Mr.  Geo.  Scovit.le,  for  the  appellants. 

Per  Curiam:  There  is  not  the  slightest  evidence  in  this 
record  that  Curtis,  one  of  the  defendants  below,  was  under 
any  liability  to  pay  for  the  goods  in  controversy. 

There  is  no  proof  of  either  an  express  or  implied  promise 
on  his  part;  no  proof  that  he  had  any  knowledge  of  the 
purchase  of  the  goods,  or  that  he  enjoyed  any  benefit  from 
them. 

The  entire  evidence,  so  far  as  it  shows  any' liability,  only 
discloses  a  liability  on  the  part  of  Goit. 

As  the  judgment  was  against  both  appellants,  it  must  be 
reversed,  and  the  cause  remanded.  Judgment  reversed. 
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Iroquois  Agricultural  Socip:ty 

V. 

Bates  &  Lippincott. 

1.  Agricultural  society — which  of  two  entitled  to  State  bounty.  Under 
the  act  of  May  18,  1857,  and  the  subsequent  act  of  1861,  providing  for  the 
payment  of  $100  by  the  State  to  county  agricultural  societies,  the  society 
first  duly  organized  is  entitled  to  the  bounty. 

2.  Where  two  agricultural  societies  orga-nized  in  the  same  count}%  each 
applied  for  the  State  bouuty,  and  the  board  of  supervisors  decided  that 
the  society  last  organized  was  entitled  to  it,  upon  which  the  auditor  acted 
with  notice  of  the  facts:  Held,  on  application  for  mandamus  by  the  older 
society,  that  the  petitioner  was  entitled  to  the  bounty,  and  that  the  action 
of  tile  board  of  supervisors  could  not  aflfect  the  question. 

This  was  an  application  for  a  mandamus  against  Charles  E. 
Lippincott,  auditor  of  the  State,  and  Erastus  N.  Bates,  treas- 
urer, to  compel  the  former  to  issue  his  warrant  on  the  treasurer 
in  favor  of  the  petitioner  for  §100,  and  the  latter  to  pay  the 
same. 

Messrs.  Roff  &  Doyle,  for  the  petitioner. 

Messrs.  Blades  &  Kay,  for  the  respondents.    • 

Per  Curiam  :  This  is  a  contest  between  two  agricultural 
societies  of  Iroquois  county,  as  to  which  is  entitled  to  the  sum 
of  $100  directed  by  the  act  of  May  18th,  1857,  and  the  sub- 
seqiienl>  act  of  1861,  to  be  paid  from  the  State  treasury  to 
county  societies. 

It  appears  the  petitioner,  holding  its  fairs  at  Onarga,  in  said 
county,  was  dulv  org-anized  under  the  act  of  1857,  Scales' 
Comp.  83,  in  May,  1866,  and  the  other  society,  holding  its 
fairs  at  AVatseka,  was  not  organized  until  May,  1867.  The 
first  society  received  its  bounty  every  year  from  the  time  of  its 
organization  until  1870,  when  this  petition  was  tiled.  In  that 
year  both  societies  demanded  a  warrant  from  the  auditor  of 
the  State  upon  the  treasurer  for  the  §100,  and  both  presented 
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the  certificate  of  the  county  clerk  showing  their  due  organiza- 
tion. The  auditor  decided  to  issue  his  warrant  to  that  society 
Avhich  the  board  of  supervisors  of  the  county  should  decide 
was  entitled  to  it,  and  the  board  decided  in  favor  of  the  society 
last  organized.  The  auditor  thereupon  issued  his  warrant  to 
that  society,  and  the  money  was  paid.  The  older  society  noti- 
fied the  auditor,  in  advance  of  the  decision  of  the  board  of 
supervisors,  that  it  would  not  be  governed  by  such  decision, 
and  now  prays  a  mandamus  against  the  auditor  to  compel  the 
issue  of  a  warrant  in  its  favor. 

We  are  of  opinion  that  the  mandamus  must  be  awarded. 
The  law  contemplates  but  one  county  society  to  which  this 
bounty  is  to  be  paid,  and  that  must  necessarily  be  the  society 
first  duly  organized.  As  long  as  such  society  keeps  up  its  or- 
ganization, no  new  association  can  be  formed  which  can  oust 
it  of  its  rights  and  privileges  as  a  county  society,  without  its 
consent. 

The  law  of  1857  was  designed  to  provide  for  the  incorpora- 
tion of  only  one  county  society  for  each  county,  and  such  so- 
ciety having  been  formed,  no  other  could  displace  it. 

The  auditor,  having  notice  of  the  facts,  was  obliged  to  de- 
termine which  of  these  societies  was  entitled  to  the  money. 
The  action  of  the  board  of  supervisors  of  Iroquois  county 
could  not  affect  the  question,  and  although  the  auditor  un- 
doubtedly acted  in  the  utmost  good  faith,  Ave  are  of  opinion 
he  committed  an  error  of  judgment.  The  warrant  was  issued 
in  favor  of  a  society  not  entitled  to  it,  and  this  can  not  aflPect 
the  rights  of  the  society  which  is  entitled  to  it. 

The  petitioner  has  a  legal  right  to  the  warrant  and  the  pay- 
ment of  the  money,  and  the  peremptory  mandamus  must  issue. 

3Iandamus  awarded. 
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Alokzo  Edwards 

V. 

Benjamin  F.  Evans. 

1.  Judgment— ^'wrf^'e's  ejitry  Js  not.  An  order  of  the  judge  on  hia 
docket  for  judgment  ou  the  verdict  of  a  jur}-,  not  entered  upon  the  record, 
is  not  a  judgment. 

2.  Reversal — special  directions.  Where  the  judgment  of  the  court 
below  upon  demurrer  to  the  plaintiffs  declaration  was  reversed,  with 
special  direction  to  the  court  to  render  judgment  in  favor  of  the  plaintiff 
upon  the  demurrer  and  take  an  inquest  of  damages,  and  where  the  second 
judgment  entered  under  the  remanding  order  was  reversed  at  the  suit 
of  the  defendant  below,  it  was  lield,  that  the  subsequent  reversal  abrogated 
the  direction  given  in  the  first  order  of  reversal,  and  that  the  defendant 
was  entitled,  on  a  showing,  to  plead  to  the  merits. 

Appeal  from  the  County  Court  of  Livingston  county;  the 
Hon.  L.  E.  Paysox,  County  Judge,  presiding. 

This  was  an  action  of  debt  upon  a  penal  bond.  The  court 
below  sustained  a  demurrer  to  the  declaration,  because  no 
consideration  was  averred  for  the  undertaking.  The  judg- 
ment was  reversed  by  this  court  (26  111.  279),  on  the  ground 
that  the  seal  imported  a  consideration,  with  special  direction 
to  the  county  court  to  overrule  the  demurrer  and  render  judg- 
ment in  favor  of  the  appellee  against  appellant,  and  take  an 
inquest  of  damages.  The  judgment  of  the  county  court  ren- 
dered under  this  direction  was  reversed  by  this  court  on 
errors  confessed  and  the  cause  again  remanded.  The  plain- 
tiff below,  at  the  June  term,  1862,  of  the  county  court,, 
appeared  and  presented  the  mandate  of  this  court  on  the  last 
reversal,  and  the  order  of  this  court  on  the  first  reversal, 
directing  judgment  for  the  plaintiff,  and  thereupoil  the  county 
judge  entered  an  order  upon  his  docket  for  judgment  in  favor 
of  the  plaintiff  upon  the  verdict  of  a  jury  of  inquest,  but  the 
judgment  was  not  entered  on  the  record.  Tlie  defendant  sued 
out  a  writ  of  error  to  reverse  this  supposed  judgment,  whicli 
was  dismissed  on  the  ground  that  there  was  no  judgment, 
and  nothing  to  reverse.     After  this,  in  September,  1862,  both 
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parties  appeared  in  the  county  court,  and  defendant  moved 
that  the  cause  be  reinstated  and  a  change  of  venue  granted, 
and  riled  affidavits  showing  grounds  of  defense,  and  that  he 
had  no  notice  of  the  proceedings  at  the  June  term.  Tlie 
county  court  overruled  both  motions.  At  the  September 
term,  1870,  about  eight  years  thereafter,  the  county  court, 
upon  notice  to  defendant,  ordered  the  entry  of  judgment  nunc 
pro  tunc  upon  the  verdict  of  the  jury. 

Mr.  B.  C.  Cook,  for  the  appellant. 

Mr.  Charles  J.  Beattie  and  Mr.  N.  J.  Pillsbury,  for 
the  appellee. 

Per  Curiam  :  From  the  record  in  this  case,  there  has  never 
been  a  trial  upon  the  merits,  and  we  are  now  asked  to  affirm 
the  judgment  on  account  of  the  decision  between  the  same 
parties  in  Evans  v.  Edwards,  26  111.  279. 

The  suit  was  commenced  in  November,  1857.     In  Decem- 
ber following,  a  demuri-er  was  filed  to  the  declaration,  alleging, 
as  cause  of  demurrer,  a  want  of  consideration  in  the  bond  sued 
*on.     This  was  sustained  and  judgment  rendered  against  plain- 
tiff for  costs. 

The  suit  was  then  brought  to  this  court,  and  reversed  with 
directions. 

In  December,  1861,  a  judgment  was  again  obtained  in  the 
court  below,  and  was  reversed  by  this  court  in  April,  1862. 
This  reversal  abrogated  the  decision  reported  in  26  111.  supra. 

The  supposed  judgment,  at  the  June  term,  1862,  of  the 
court  below,  was  no  judgment.  It  was  never  entered  upon 
the  record.  There  was  only  a  verdict  and  an  order  of  the 
judge  upon  his  docket.  Upon  the  motion  and  affidavit  of 
the  defendant,  at  the  September  term,  1862,  the  verdict  should 
have  been  set  aside,  and  the  defendant  should  have  been  per- 
mitted to  plead  and  defend  the  suit. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Benjamin  O'Brien 

V. 

Elizabeth  Haynes. 

1.  Process — alias  icrit  of  reiilevin.  Where  the  defendant  in  an  action 
of  replevin  is  not  served,  or  is  improperly  served,  the  suit  must  be  con- 
tinued and  a  second  writ  issued  the  same  as  in  any  other  form  of  action. 

2.  Same — seniee.  Where  a  writ  or  summons  is  served  after  the  return 
day,  the  service  will  be  a  nullity,  and  will  not  give  the  court  jurisdiction 
of  the  person  of  the  defendant. 

3.  Appeabance — effect  on  defective  service.  Where  the  record  shows 
the  appearance  of  a  defendant  b}'  attorney,  and  the  filing  of  a  plea  to  the 
merits,  and  the  attorney  was  employed  in  the  case  at  a  former  term,  the 
defendant  will  be  concluded  by  the  action  of  his  attorney,  and  all  defects 
and  irregularities  in  the  service  will  be  cured. 

4.  Same — new  trial.  The  defendant  in  this  case  was  served  after  the 
return  day  of  the  summons,  and  retained  an  attorney  to  defend.  A  new 
surmnous  was  ordered  and  the  cause  continued.  The  attorney,  at  the 
next  term,  filed  a  plea  and  proceeded  to  trial.  After  judgment,  defendant 
entered  a  motion  for  a  new  trial,  and  showed,  by  affidavit,  that  he  had  not 
been  served  with  the  alias  summons,  and  that  he  had  a  defense,  detailing 
facts,  which,  if  proved,  would  have  presented  a  conflict  of  evidence.  The 
court  overruled  the  motion:    Hdd,  that  the  court  did  not  err. 

Appeal  from  the  Circuit  Court  of  Tazewell  county  :  the 
Hon.  Charles  Turner,  Judge,  presiding. 

Messrs.  Cohrs  &  Saltonstall,  for  the  appellant. 

Mr.  C.  A.  Roberts  and  Mr.  N.  W.  Green,  for  the  appel- 
lee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court ; 

This  suit  was  brought  in  replevin,  to  recover  a  mule,  and 
was  finally  tried  upon  a  declaration  in  trover. 

Counsel  for  appellant  insist  that  there  was  no  authority  to 
issue  an  alias  writ  of  replevin. 
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The  first  writ  was  served  after  the  return  day,  and  when  it 
had  ceased  to  have  any  vitality.  This  did  not  give  the  court 
any  jurisdiction  of  the  person,  and  no  judgment  could  prop- 
erly be  rendered  upon  such  service  and  return.  The  suit  was, 
however,  pending  in  court,  and  it  was  proper  to  order  the  issu- 
ance of  another  summons,  and  continue  the  cause. 

AVhere  the  party  is  "not  served,  a  second  writ  of  replevin 
should  be  issued,  as  in  any  other  form  of  action. 

The  statute  requires  that  proceedings  in  an  action  of  replevin, 
shall  be  commenced  hy  plaint,  with  a  summons  to  the  defend- 
ant. This  summons  must  be  served  by  reading  to  the  defend- 
ant, before  he  is  in  court.  If  the  writ  be  returned  not  found 
or  if  it  be  improperly  served,  the  suit  must  be  continued  and 
another  writ  ordered. 

The  statute  further  provides  that,  if  the  property  named  in 
the  writ  shall  not  be  found,  or  shall  not  have  been  delivered 
to  the  officer,  the  plaintiff  may  file  a  declaration  in  trover,  if 
the  defendant  shall  have  been  summoned.  Thus  it  will  be 
seen  that  the  defendant,  in  an  action  of  replevin,  must  be  sum- 
moned, and  there  is  no  reason  for  a  distinction  between  this 
action  and  other  suits  in  which  an  alias  summons  is  always  is- 
sued where  there  is  no  service,  or  an  insufficient  one.  The 
assumed  distinction  would  compel  a  plaintiff  in  replevin  to 
dismiss  his  suit  upon  failure  to  obtain  service  for  the  first  term. 

The  suit  was  pending  when  the  second  writ  was  issued,  and 
we  think  that  the  order  therefor  was  right. 

This  writ  was  duly  returned,  showing  that  the  property 
(^ould  not  be  found,  and  that  it  had  been  read  to  the  defend- 
ant. He,  thereupon  appeared  by  his  attorney,  filed  his  plea, 
and  consented  to  a  trial  by  the  court,  and  judgment  was  ren- 
dered against  him. 

A  motion  was  then  made  for  a  new  trial,  based  upon  the 
affidavit  of  defendant  and  his  attorney.  The  latter  stated  that 
he  had  been  counsel  for  the  defendant  at  a  former  term,  in  the 
same  suit;  that  he  had  no  communication  with  him  since  said 
term,  and  only  entered  his  appearance  to  prevent  a  default. 
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The  defendant  stated  that  he  had  a  good  defense,  which  he 
detailed  at  length,  and  also  that  he  had  not  been  served  with 
any  process,  returnable  to  the  term  at  which  the  judgment 
was  rendered. 

The  record  shows  conclusively  that  there  was  no  new  suit, 
and  the  attorney  had  been  employed  to  defend  the  suit  in 
which  he  filed  the  plea.  He  had  accepted  a  retainer,  and  the 
defendant  was  concluded  by  the  action  of  his  attorney.  All 
defects  and  irregularities  in  the  service,  if  any  existed,  were 
cured  by  the  plea.  Easton  v.  Altum,  1  Scam.  250;  Mitchel  v. 
Jacobs,  17  111.  225;  Dunning  v.  Dunning,  37  111.  306. 

The  affidavits  do  not  present  sufficient  grounds  for  a  new 
trial. 

Even  if  all  the  facts  detailed  in  the  affidavit  of  the  defend- 
ant had  been  proved,  we  should  not  disturb  the  finding  of  the 
court.  The  weight  of  the  evidence  would  still  be  in  favor  of 
the  plaintiff. 

If  the  witnesses  of  the  defendant  had  been  present  at  the 
hearing,  and  testified  in  conformity  to  the  affidavit,  there  would 
still  be  only  a  conflict  of  evidence. 

In  such  case,  it  is  sufficient,  if,  by  fair  and  reasonable  in- 
tendment, the  judgment  can  be  sustained. 

Upon  the  whole  record;  we  have  no  hesitation  in  affirming 
the  judgment. 

Judgment  affirmed. 
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George  C.  Bestor 

V. 

William  Moss  e^  al. 

1.  New  trial — finding  as  to  facts.  Where  a  case  is  fairlj''  left  to  the 
jury,  under  proper  instructions,  and  tlie  evidence  is  conflicting,  both  par- 
lies being  sworn,  and  the  evidence  objected  to  and  admitttd,  even  if  irrele- 
vant, could  not  have  aff'ecled  the  verdict,  a  new  trial  -will  not  be  granted. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
S.  D.  PuTERBAUGH,  Judge,  presiding. 

Messrs.  Poweij.  &  McCulloch,  for  the  appellant. 

Messrs.  Johnson  &  McCoy,  for  the  appellees. 

Per  Curiam:  This  case  was  fairly  left  to  the  jury,  under 
proper  instructions,  and  turned  simply  upon  the  question 
whether  the  defendants  had  paid  the  debt  sued  for,  or  that 
portion  for  which  they  were  liable.  The  jury  found  they  had. 
Tlie  evidence  was  conflicting,  and  the  parties  were  both  sworn. 
The  evidence  objected  to  by  plaintiff  bore  upon  the  issue  so 
l;u:  as  to  be  admissible,  and  even  if  so  irrelevant  that  it  might 
have  be<-ni  excluded,  it  can  not  have  affected  the  verdict. 

Therr  is  o'   ground  for  disturbing  the  verdict. 

Judgment  affirmed. 
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John  Culver 


George  Fleming. 

1.  Mechanic's  lien — action  by  sub-contractor.  Where  a  sub-contractor 
gives  notice  to  the  owner  of  the  building,  according  to  the  act  of  1869 
amendatory  of  the  mechanic's  lien  law,  and  the  proof  shows  that  such 
owner  had  funds  in  his  hands  belonging  to  the  contractor  at  the  time  of 
the  notice,  he  will  be  liable  in  an  action  bj'  the  sub-contractor  to  recover 
wages  due  him  for  labor  on  the  building. 

Appeal  from  the  Circuit  Court  of  Cook  county. 

The  appellee  brought  suit  against  appellant,  before  a  justice 
of  the  peace,  under  the  provisions  of  "  an  act  amendatory  of 
the  mechanic's  lien  law,"  approved  April  5,  1869,  for  wages  ~ 
due  appellee  for  work  done  on  the  building  of  appellant, 
under  the  employ  of  James  Sullivan,  contractor.  On  the 
trial  of  the  cause  on  appeal,  the  services  were  proved  and  ser- 
vice of  notice  on  appellee.  It  also  appeared  that  at  the  time 
of  .serving  the  notice,  appellant  still  owed  Sullivan  a  sum 
greater  than  the  claim  of  appellee. 

Mr.  A.  T,  Ewing,  for  the  appellant. 

Per  Curiam  :  This  suit  was  instituted  by  virtue  of  the 
provisions  of  "An  act  amendatory  of  the  mechanic's  lien  law," 
approved  April  5th,  1869.  The  law  was  complied  with  in  the 
giving  of  the  notice  required. 

We  think  it  may  be  fairly  inferred,  from  the  evidence,  that 
the  owner  of  the  building  had  funds  in  his  hands  belonging 
to  the  contractor  at  the  time  of  the  notice.  His  liability  fol- 
lows, as  a  matter  of  law. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Henry  Uhlich 

V. 

John  M.  Muhlke  et  al. 

and 
John  H.  Mfhlke  et  al. 

V. 

Henry  Uhlich, 

1.  PRiNCiPAii  AND  AGENT — q/  dealings  ietween  tJiem — and  herein,  of  tit 
burden  of  proof  in  relation  to  the  fairness  of  the  transaction.  Where  a  con- 
veyauce  is  made  to  the  confidential  agent  and  adviser  of  the  grantor,  it  is 
not  void  merely  by  reason  of  the  relation  thus  existing  between  the  grant- 
or and  the  grantee. 

2.  Nor  does  it  devolve  upon  the  grantee,  standing  in  this  relation,  to 
prove,  in  the  first  instance,  that  he  did  not  use  the  influence  he  possessed 
over  the  grantor  to  induce  the  deed — that  he  did  not  abuse  the  confidence 
reposed  in  him. 

3.  A  confidential  relation  gives  cause  of  suspicion,  and  the  circumstan- 
ces under  which  a  deed  is  made  during  such  a  relation,  must  be  closely 
scanned;  and  if  a  reasonable  suspicion  exists  that  confidence  has  been 
abused  where  reposed,  the  deed  should  be  set  aside. 

4.  But  the  suspicion  may  be  removed,  and  to  render  such  a  transaction 
valid,  it  is  only  necessary  to  show  that  the  other  party  had  competent  and 
disinterested  advice,  or,  that  he  performed  the  act,  or  entered  into  the 
transaction,  voluntarily,  deliberatelj'  and  advisedly,  knowing  its  nature  and 
eftect,  and  that  his  consent  was  not  obtained  by  reason  of  the  power  and 
influence  to  which  the  relation  might  be  supposed  to  give  rise. 

5.  A  gift  by  one  to  another,  who  has  been  for  many  years  his  confiden- 
tial agent  and  adviser,  is  valid,  unless  the  party  who  seeks  to  set  it  aside 
can  show  that  some  advantage  was  taken  by  the  agent  of  the  relation  in 
which  he  stood  to  the  donor. 

6.  Adequacy  of  consideration— fraud.  A  person  owning  a  large  and 
valuable  property  in  the  city  of  Chicago,  obtained  the  services  of  another 
as  agent  and  confidential  adviser,  in  the  management  of  the  estate.  After 
four  years'  service  of  an  important  character,  to  the  principal,  for  wliicli 
the  agent  had  received  no  compensation,  the  former  conveyed  to  the  latter 
an  undivided  one-third  of  the  property,  of  the  value  of  about  $125,000,  the 
deed  reciting  a  consideration  of  $12,000,  and  "  for  other  good  and  valuable 
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considerations."  There  was  no  money  paid  b}^  the  grantee,  the  only  con- 
sideration for  the  conveyance  being  such  services  as  he  had  rendered  and 
such  as  he  agreed  to  render,  in  the  matter  of  the  management  of  the  es- 
tate. At  the  time  of  the  conveyance  there  was  an  incumbrance  upon  tlie 
entire  property,  amounting  to  $36,000,  the  conveyance  being  made  subject 
to  one-third  of  the  same.  Simultaneously  with  the  execution  of  the  deed, 
the  grantee  entered  into  a  covenant  to  continue  his  services  in  the  matter 
of  the  estate  committed  to  his  care,  even  after  the  death  of  his  grantor; 
and  if  he  himself  should  die,  he  covenanted  that  his  successors  after  him, 
at  the  expense  of  his  estate,  should  render  them.  At  the  time  of  the  trans- 
action the  grantee  was  engaged  in  a  large  and  remunerative  mercantile 
business,  by  which  he  had  already  acquired  property  estimated  at  $50,000; 
and  soon  after  he  made  the  covenant  mentioned  he  closed  his  connection 
with  that  business  iu  order  that  he  might  bestow  his  entire  time  upon  the 
business  of  his  employer.  Upon  the  objection  iu  a  suit  by  one  of  the  chil. 
dren  and  devisees  of  the  grantor,  that  the  consideration  for  the  deed  was  so 
grossly  inadequate  that  a  court  of  equity  ought  to  set  it  aside  as  fraudu- 
lent, it  was  held,  there  was  adequate  consideration  for  the  deed,  and  it  was 
valid. 

7.  Parent  and  child — absolute  power  of  disposition  of  property  by  the 
former.  The  owner  of  property  has  a  right  to  convey  it  to  whom  he 
pleases,  there  being  no  creditors;  he  may  impose  conditions  upon  any  one 
of  his  grantees,  to  make  the  deed  to  him  inoperative;  he  may  judge  who 
are  the  proper  objects  of  his  bounty,  and,  if  free  from  insane  delusion  or 
senile  dementia,  passing  by  his  own  children,  give  it  to  aliens  to  his  blood. 
A  child  has  no  natural  right  to  the  estate  of  his  father — uo  such  right  as 
can  be  asserted  against  the  testamentary  disposition  of  the  estate  by  the 
•father. 


Appeal   from  the   Superior  Court  of  Chicago  ;  the  Hou. 
John  A.  Jameson,  Judge,  presiding. 


Mr.  Wm.  K.  McAllister,  Messrs.  Nissen  &  Baenum,  and 
Mr.  I.  N.  Stiles,  for  Henry  Uhlich. 


Messrs.  Goodrich,  Farwell  &  Smith,  for  Muhlke  et  al. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court  -.^ 

This  was  a  bill  in  chancery  in  the  Superior  Court  of  Chi- 
cago, exhibited  by  Henry  Uhlich  against  John  H.  Muhlke, 
Ernst  Uhlich,  August  Uhlich  and  AValter  Newberry,  to  set 
aside  certain  deeds  described  in  the  bill,  on  the  allegation 
they  were  fraudidently  obtained,  and  were  null  and  void,  for 
the  reasons,  first,  that  the  2;rant:or  was  of  Aveak  and  unsound 
mind  at  the  time  of  their  execution  and  deliverv;  second,  that 
Muhlke  obtained  the  first  deed  to  himself,  in  abuse  of  the 
trust  and  confidence  reposed  in  him  by  the  grantor,  by  fraud 
and  undue  influence,  without  paying  a  consideration,  or  an 
inadequate  consideration;  third,  that  all  the  other  deeds  were 
obtained  bv  fraud  and  undue  influence  while  the  o-rantor  was 
of  weak  and  unsound  mind;  fourth,  that  all  the  deeds  were 
obtained  through  fraud  and  conspiracy,  having  for  its  object, 
on  the  part  of  Muhlke  and  Ernst  Uhlich,  by  undue  influence, 
not  only  to  obtain  a  large  share  of  the  property  of  Carl 
Uhlich,  to  the  exclusion  of  complainant  and  August  Uhlich, 
but  also  fraudulently  to  obtain  from  complainant  conveyances 
confirmatory  of  such  frauds,  and  further  assurance  of  the  title 
to  the  lands  thus  fraudulently  obtained  by  them,  and  to  de- 
prive complainant  of  the  property  which  was  given  to  him, 
and  to  obtain,  in  addition,  covenants  of  warrantv  from  him  of 
their  title;  fifth,  that  the  deed  from  complainant  and  wife  was 
not  only  obtained  from  them  by  fraud,  but  is  without  consid- 
eration, and  executed  and  delivered  by  them  under  a  mistake 
of  law  as  well  as  of  fact,  and  under  threats  and  compulsion. 


•This  cause  was  origiaa)Jy  decided  at  the  September  term,  1869,  and  Mr.  Uhiep 
J  USTICE  Breese  delivered  the  opinion  of  the  court.  Subsequently  a  rehearing-  waa 
granted,  and  the  cause  was  heard  at  the  September  term,  18T1,  bel'ore  the  full  bench 
of  seven  judges,  as  the  court  was  organized  under  the  new  constitution,  when  an 
additional  opinion  was  filed,  in  which  a  majority  of  tne  court  adhered  to  the  origi- 
nal opinion.  Mr.  Justice  McAllisxek,  who  was  of  counsel  on  the  first  argument, 
took  no  part  in  the  decision  or  in  the  conduct  of  the  cause  on  the  rehearing. 

Subsequent  to  the  delivery  of  the  original  opinion,  and  prior  to  the  rehearing, 
Mr.  Jdstice  LAwfiEN'CE  became  Chief  Justice. 


502  Uhlich  v.  Muhlke  et  al.  [Sept.  T., 

Opinion  of  tlie  Court. 

The  bill  prays,  not  only  that  these  deeds  be  set  aside,  but, 
also,  for  a  partition  of  the  estate  conveyed  by  them  ;  for  an 
account  of  rents  and  profits;  for  an  injunction;  for  the  ap- 
pointment of  a  receiver  to  collect  the  rents  during  the  pen- 
dency of  the  suit;  for  an  order  to  compel  Muhlke  and  Ernst 
Uhlich  to  produce  in  court,  and  deposit  with  the  clerk,  all 
papers,  documents,  etc.,  of  Carl  Uhlich,  deceased,  and  all 
title  deeds,  bonds,  mortgages,  etc..  relating  to  the  lands  de- 
scribed in  the  bill,  and  for  general  relief. 

Xewberry  was  a  formal  party  onlv,  and  answered  accord- 
ingly. 

A  separate  answer  was  put  in  l)y  Muhlke,  and  a  joint  and 
separate  answer  by  Ernst  and  August,  to  the  bill. 

In  ]\Iuhlke's  answer,  it  was  alleged  that,  on  the  6th  of  July, 
1861,  Carl  Uhlich  made  a  will  devising  therein  certain  prop- 
erty to  the  complainant,  and  to  his  other  sons,  Ernst  and 
August,  and  to  his  wife,  all  the  rest  of  his  real  and  personal 
property,  making  INIrs.  Uhlich  and  Muhlke  executors,  and  re- 
voking all  former  wills. 

It  is  also  alleged  in  the  ansvver  of  Muhlke,  that,  after  the 
death  of  Mrs.  Uhlich,  which  occurred  in  June,  1867,  Carl,  on 
the  10th  of  July  of  that  year,  executed  another  Avill,  giving 
to  his  three  children  certain  interests  in  land,  and  to  Muhlke 
a  certaiu  interest,  and  to  John  G.  Harmon  and  others  as  trus- 
tees, a  tract  of  land  on  which  40  erect  an  orphan  asylum — 
Muhlke  to  be  sole  executor,  not  required  to  give  bond,  and  re- 
voking all  former  wills.  Neither  of  these  wills  was  ever  offered 
for  probate. 

The  answers  of  the  defendants  deny  all  the  allegations  of 
the  bill  charging  fraud,  undue  influence,  or  any  improper  con- 
duct, in  procuring  the  deeds  to  be  made,  or  that  they  did  pro- 
cure them  to  be  made,  and  deny  all  matters  charged  in  the 
bill  going  to  impeach  the  honesty  and  fairness  of  the  transac- 
tions on  which  the  charges  are  based,  giving  a  full  history  of 
Carl,  his  wife,  and  of  the  various  parties  to  the  proceeding, 
and  denying  unsoundness  of  mind  of  Carl  Uhlich. 
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To  the  answers,  replications  were  filed,  but,  by  leave  of  the 
court,  they  were  withdrawn,  in  order  to  enable  the  complain- 
ant to  amend  his  bill  to  meet  the  allearations  of  the  answers  in 
respect  to  these  several  wills  of  Carl  Uhlich. 

Complainant  charges,  that  the  first  will  was  made  whilst 
Carl  was  of  weak,  imbecile,  unsound  mind  and  memory,  and 
was  obtained  and  effected,  by  Ernst,  August  and  Muhlke,  by 
fraud  and  undue  influence;  and  that  tlie  last  supposed  will 
was  effected  and  obtained  by  fraud  and  undue  influence  exer- 
cised by  Muhlke,  Ernst  and  August,  upon  tlie  weak  and  un- 
sound mind  of  Carl,  and  in  pursuance  of  and  as  part  of  a 
scheme  anfl  conspiracy  to  procure  an  unjust  and  inequitable 
division,  among  themselves,  of  the  estate  of  Carl,  and  that 
both  wills  are  vo;d  and  inoperative. 

The  replications  were  again  filed,  and  the  cause  came  on  for 
hearing  on  the  bill,  answers,  depositions,  exhibits  and  oral 
proofs. 

The  court  decreed  substantially  as  prayed,  except  as  to  the 
deed  executed  by  Carl  Uhlich  and  wife  to  Muhlke,  dated 
March  20,  1865,  which  was  adjudged  to  be  valid.  The  court 
also  adjudged  the  will  of  July  6,  1861,  to  be  a  valid  will. 

From  this  decree  complainant,  on  his  part,  and  Muhlke  and 
Ernst  Uhlich,  on  their  part,  appeal  to  this  court,  and  assign 
various  errors. 

The  testimony  and  pleadings  in  the  cause  make  a  large 
volume.  The  abstract  of  the  record  occupies  two  hundred 
and  twenty-one  pages,  and  the  record  itself  twelve  hundred 
and  fifty  printed  pages,  large  folio.  This  mass  of  matter  has 
been  fully  examined  and  considered,  and  also  the  elaborate 
opinion  of  the  learned  judge  who  tried  the  cause,  and  we  will 
proceed  to  state  the  impressions  they  have  made  upon  our 
minds,  and  what  conclusions  they  have  induced.. 

We  shall  consider  the  appeals  together,  they  being  so  inti- 
mately connected. 
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It  is  not  to  be  expected  that  we  shall  state  in  detail  the  evi- 
dence, but  only  the  impressions  it  has  made,  the  conclusions 
to  which  it  has  led,  and  the  laM'  applicable  thereto. 

AVe  will  first  consider  the  deed  of  March  20,  1865,  from- 
Carl  Uhlich  and  wife  to  Muhlke,  as  that  is  first  attacked  by 
complainant. 

It  is  insisted  this  deed  is  null  and  void,  having-  been  fraud- 
ulently obtained,  Carl  having  been,  at  the  time  of  its  execu- 
tion, of  weak  and  unsound  mind;  and  also,  that  it  was  ob- 
tained by  Muhlke  in  abuse  of  the  trust  and  confidence  repcsed 
in  him,  by  fraud  and  undue  influence,  without  paying  a  con- 
sideration, or  an  inadequate  consideration. 

These  propositions  will  be  considered  together.  The  first 
has  no  support  from  the  evidence.  There  is  not  a  particle  of 
proof,  as  we  understand  it,  that,  at  the  time  the  deed  was 
made,  the  grantor  was  of  weak  and  unsound  mind.  On  the 
contrary,  it  is  shown  he  was  a  man  of  more  than  ordinary  in- 
tellect, fully  understanding  his  position,  and  the  extent  and 
value  of  his  property  and  its  condition,  and  fully  capable  of 
appreciating  the  services  Muhlke  had  rendered  him  in  the 
management  of  it. 

The  second  proposition  is  the  important  one.  The  grantee 
did  sustain,  at  the  time  the  deed  was  made,  and  had,  for  more 
than  four  years  previous  thereto,  sustained  the  relation  of  con- 
fidential agent  and  adviser  of  the  grantor. 

What,  then,  is  incumbent  on  the  grantee  to  show  to  validate 
a  deed  executed  and  delivered  under  such  circumstances? 
Such  a  transaction  comes  under  the  head  of  "constructive 
frauds,"  and  is  so  treated  by  law  writers.  The  principle  on 
which  courts  of  equity  act,  in  regard  to  such  cases,  is  a  motive 
of  public  policy,  and  designed,  in  some  degree,  as  a  protection 
to  the  partiee  against  the  eflPects  of  overweening  confidence  and 
self-delusion,  and  the  infirmities  of  hasty  and  precipitate  judg- 
ment, 1  Story's  Eq.  Jur.  sec.  307  ;  and  in  sec.  308,  it  is  fur- 
ther said,  "if  a  confidence  is  reposed,  and  that  confidence  is 
abused,  courts  of  equity  will  grant  relief." 
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A  few  considerations  must,  M'e  think,  satisfy  the  most  in- 
credulous mind^  that  Muhlke,  in  accepting  this  deed,  abused 
no  confidence  which  Uhlich,  the  grantor,  had  reposed  in  liini. 

Complainant,  in  his  bill,  does  not  allege  any  act  done  by 
Muhlke,  whilst  this  relation  existed,  tending  to  show  any  ad- 
vantage taken  by  him  of  that  relation,  but  the  broad  ground 
is  assumed  that  the  relation  itself  forbids  such  a  transaction, 
and  advantages  taken  will  be  presumed. 

The  great  body  of  the  evidence  shows  that  Uhlich,  in  1860, 
entertained  apprehensions,  his  estate  having  become  very  large 
and  valuable,  of  his  own  inability  to  manage  it,  then  considera- 
bly embarrassed,  and  likelv  to  become  more  so,  bv  inattention, 
or  by  the  want  of  the  requisite  vigilance  and  skill.  He  had 
three  grown  sons,  but  neither  of  them  capable  -of  rendering 
anv  assistance.  He  was  then  near  eiffhtv  vears  of  a^e,  with 
a  wife  more  than  sixty,  to  whom  he  was  much  attached,  pos- 
sessed of  good  sense  and  devoted  to  him  and  to  his  interests, 
and  on  whose  kindness  and  judgment  he  relied.  The  times 
were  portentous  of  great  and  disturbing  events,  and  their 
angry  threatenings  were  calculated  to,  and  did,  inspire  alarm 
in  the  whole  business  community.  Uhlich  had  been  involved 
in  the  storm  which  passed  over  him  in  1857,  and  had  emerged 
from  it  in  debt,  and  in  arrears  in  interest  due  on  borrowed 
money.  His  -property,  though  large,  was,  for  the  most  part, 
unproductive,  yielding  him  a  revenue  barely  sufficient  to 
pav  the  annual  taxes  and  occasional  assessments  u]ion  it. 
Every  sign  was  unpropitious,  and  he  was  in  a  state  of  great 
dismay  and  distress.  In  this  emergency  he  called  upon  Mr. 
Hartman,  the  pastor  of  a  religious  congregation  of  M'hich  he 
was  a  member.  He  was  in  embarrassments  which  he  deemed 
inextricable.  In  this  dilemma,  his  pastor  advised  him  to  ]iro- 
cure  the  services  of  some  competent  man  of  business,  to  whom 
he  should  give  the  management  of  his  property,  and  recom- 
mended the  defendant  Muhlke,  a  member  of  their  church,  as  a 
proper  person. 
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Mr.  Hartman's  account  of  this  is  so  plain  and  simple  and 
natural,  that  we  quote  from  his  testijnony.  He  says:  Father 
Uhlich  came  to  him  in  his  study;  it  was  a  cold  day;  he  had  in 
his  pocket  a  liundle  of  papers,  seeming  to  be  deeds,  or  policies 
of  insurance,  or  legal  documents,  and  said,  "I  am  in  great 
trouble;  T  am  sold  and  betrayed  by  my  own  flesh  and  blood, 
and  bv  mv  legal  advisers,"  meaning  his  lawyers;  said  he  had 
brouo;ht  a  ^I'eat  deal  of  monev  to  this  country,  and  had  lost, 
since  that  time,  many  thousands;  said  he  had  lost  five  thous- 
and dollars  by  one  bank,  and  that  he  had  so  many  expenses 
and  taxes  to  pay,  and  that  all  the  land  he  had  did  not  yiel-d 
him  much  ;  that  he  had  many  debts;  that  he  did  not  under- 
stand the  laws  and  language  of  this  country;  that  he  had  no 
competent  friend  in  this  country  to  whom  he  might  confide 
his  aifairs,  and  that  he  feared  he  might  become  a  poor  man  if 
things  continued  in  the  manner  they  M-ere.  He  then  asked 
Mr.  Hartman,  as  his  pastor,  or  spiritual  adviser,  to  indicate  to 
him  a  competent  and  experienced  man,  or  an  attorney,  or  a 
friend  to  whom  he  might  entrust  the  management  of  his  af- 
fairs and  property,  and  if  he  did  not  know  of  any  such  per- 
son, then  the  leading  men  of  the  congregation  should  see  to 
him  in  his  embarrassment.  Mr.  Hartman  told  him  he  could 
not  do  anything  for  him,  nor  could  the  congregation,  but  told 
him  he  should  go  to  Mr.  Muhlke  and  entrust  his  matters  to 
him,  giving  a  promise  that  he  Avould  see  Mr.  Muhlke  and  speak 
to  him  about  it.  Mr.  Uhlich  was  satisfied,  and  said  he  would 
go  and  see  Mr.  Muhlke  about  it,  and  not  neglect  it. 

In  answer  to  the  question,  did  Mr.  Uhlich,  at  this  inter- 
view, say  anything  else  with  regard  to  who  had  sold  and  be- 
trayed him.  he  replied,  yes,  his  son — his  flesh  and  blood — as 
he  understood,  his  son  who  was  managing  his  afl'airs. 

Mr.  Hartman  spoke  to  Mr.  Muhlke  several  times  about 
looking  into  Uhlich's  affairs,  and  besought  him,  in  God's 
name,  to  help  him.  Muhlke  refused  for  a  long  time,  and  il 
was  only  by  the  importunity  of  Mr.  Hartman  he  finally  re- 
solved to  accept  the  position  ;  that  his  partner  in  business  was 
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•dissatisfied,  that  he  was  always  attending  to  other  people's 
business. 

After  Muhlke  looked  into  the  business,  which  he  found  verv 
complicated,  and  when  he  was  assisting  Uhlich,  Mr.  Hartman 
says  that  Uhlich  expressed  much  gratification,  and  said  if  he 
had  had  Muhlke  from  the  beginning,  under  his  management 
he  would  have  been  one  of  the  richest  men  in  the  city,  and 
could  have  accomplished  all  his  plans  in  the  old  country  as 
well  as  in  this,  in  regard  to  benevolence. 

It  would  seem,  from  Mr.  Hartman's  testimony,  that  Uhlich 
had  a  plan  concerning  a  school  in  his  native  village  in  Saxony, 
of  which  he  was  one  of  the  founders,  which  he  designed  to 
endow  with  ten  or  twenty  thousand  dollars,  and  a  similar  one 
in  this  country.  He  had  always  schools  and  orphan  asylums 
in  his  mind,  and  said  that  money  was  a  misfortune  to  people, 
and  that  it  was  the'  greatest  happiness  which  could  be  received 
to  a  people  to  have  a  good  education. 

To  understand  Uhlich's  remark  about  his  beins:  sold  and 
betrayed  by  his  own  flesh  and  blood,  it  is  proper  to  state  that, 
in  1856,  he  had  commenced  the  erection  of  a  hotel  on  his 
property  on  State  street,  and  had  employed  the  complainant, 
at  wages,  to  assist  him,  and  after  it  was  completed,  employed 
him  to  assist  in  keeping  it.  In  August,  1860,  he  discharged 
complainant,  it  would  seem,  from  a  want  of  confidence  in  him, 
and  under  the  belief  he  was  neglecting  his  business,  and  M-as 
intemperate  in  the  use  of  intoxicating  liquors;  at  any  rate,  the 
father  ceased  from  th's  time  forth  to  have  any  confidence  in 
complainant,  or  much  affection  or  respect  for  him. 

To  understand  the  allusion  to  the  dissatisfaction  of  Mr. 
Muhlke's  partner,  it  is  necessary  to  say,  Mr.  Muhlke  was  tlien 
in  a  protitable.  mercantile  partnership  in  the  sale  of  dry  goods 
on  State  street,  from  which  he  was  realizing  remunerative 
profits,  and  which  bade  fair,  in  time,  to  bring  him  more  than 
a  competency.  , 

It  was  '^a  cold  day"  when  Uhlich  made  this  call  upon  his 
;pastor  "in    his  study."      In   November,    1860,  Mr.  Uhlich's 
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bankers  had  failed^  having  in  their  hands  more  than  five 
thousand  dollars  of  his  money,  for  the  security  of  which  he 
had  eighty  acres  of  land,  then  worth  much  less  than  the 
amount  owing  to  him.  It  must  have  been,  then,  in  the  last 
of  that  month,  or  in  the  next  succeeding  month  of  December, 
that  jSIr.  Muhlke  was  applied  to  to  look  into  Uhlich's  affairs. 
He,  it  appears,  was  an  unexceptionable  man  in  every  respect, 
standing  well  in  the  mercantile  community,  and  enjoving  the 
confidence  of  all  his  acquaintances;  was  a  German  by  birth, 
but  Americanized  by  a  long  residence  in  Chicago;  understood 
English  well,  and  was  a  competent  adviser  to  all  his  counttiw- 
men  who  might,  and  did,  come  to  him  for  advice  in  all  busi- 
ness matters  in  which  they  were  interested.  Much  of  his 
time  ^\^as  consumed  in  this  way,  and  it  is  not  surprising  he 
should  have  hesitated,  having  his  own  business  to  attend  to, 
to  look  into  the  complicated  affairs  of  Uhlich. 

At  this  time,  or  shortly  after,  certainly  as  early  as  January, 
1861,  Uhlich  looks  to  Muhlke  for  advice,  and,  under  the  ac- 
tive energies  of  his  mind,  his  adaptation  to  comprehend  and 
manage  a  large  estate,  soon  order  took  the  place  of  confusion, 
and  the  estate  of  Uhlich  was  put  upon  such  a  footing  as  to  yield 
large  revenue  for  succeeding  years,  his  debts  were  paid,  and 
peace,  tranquility  and  contentment  reigned,  where  so  long  dis- 
trust, embarrassment  and  despondency  had  prevailed.  That 
much  of  tliis  was  due  to  the  vigilance,  skill  and  fidelity  of 
Muhlke,  there  can  be  no  doubt  on  the  evidence,  and  that  he 
was  to  those  old  people  ''a  guardian  angel"  is  so  true  that 
this  term  which  thev  ffave  him  can  scarcely  be  considered  an 
hyperbole. 

Muhlke  continued  his  attention  to  the  business,  though  en- 
gaged  in  mercantile  pursuits  of  his  omu,  from  January.  1861,. 
without  compensation  being  mentioned  by  either  of  the  par- 
ties, Uhlich  occasionally  making  to  him  valuable  presents. 
All  that  was  done,  however,  was  under  the  supervision  of 
Uhlich   himself,  Muhlke   being  his   adviser  only,  and    actiiig 
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only  with  the  approval  of  Uhlich.  Thus  money  was  bor- 
Towed,  and  to  large  amounts,  by  Uhlich,  under  the  advice  of 
]Muhlke,  and  used  by  the  latter  in  valuable  improvements,  af- 
fording almost  princely  revenues.  In  short,  all  that  man  could 
<1(>.  aided  by  fortuitous  circumstances,  was  done  by  Muhlke 
to  improve  the  estate  and  make  it  productive,  and  he  was  suc- 
cessful, giving  quiet  to  old  hearts  near  breaking,  and  causing 
precious  di'ops  to  flow,  where  before  ran  only  bitter  tears. 

Thus  matters  continued,  and  th'us  were  the  relations  of 
Uhlich  and  Muhlke  up  to  the  date  of  the  deed  in  question, 
M^rch  20,  1865.  For  four  years  and  more,  compensation  had 
not  been  mentioned. 

In  July,  1861,  Uhlich  made  his  will,  drawn  up  by  Far- 
well  &  Smith,  with  whom  had  been  before  associated  in,  busi- 
ness, and  since,  Mr.  Goodrich,  of  whose  family,  when  a  boy, 
Muhlke  had  been  a  member,  and  who,  on  one  or  more  occa- 
sions, had  been  his  legal  adviser  in  cases  not  personal  to 
Muhlke.  There  is  no  doubt  a  mutual  confidence  existed  be- 
tween them.  By  this  will,  the  bulk  of  the  property  was  de- 
vised to  Mrs.  Uhlich,  and  Muhlke  appointed  executor,  without 
giving  any  security. 

On  the  20th  of  March,  1865,  Uhlich  and  his  wife,  with 
Muhlke,  went  to  the  law  office  of  Goodrich,  and,  staying  a  few 
minutes,  Muhlke  went  away,  leaving  the  old  people  with  Mr. 
Goodrich.  This  gentleman  spent  some  hours  with  them  in 
ascertaining  their  wishes  and  in  drawing  the  deed  and  an  agree- 
ment. The  papers  were  fully  explained  by  an  interpreter 
present,  the  clerk  of  Goodrich,  Farwell  &  Smith,  and  they 
under-stood  them.  Muhlke  returned  to  the  office  after  the 
papers  had  been  drawn  and  explained,  and  took  no  part  in  the 
transaction  except  in  assisting  the  interpreter,  at  his  request, 
in  explaining  the  location  of  the  property  described  in  the 
deed,  whereupon  the  papers  were  executed  by  the  parties. 

The  deed  by  Uhlich  and  wife  conveyed  to  Muhlke  an  undi- 
vided one-third  of  real  estate  in  Chicago,  of  the  value  of 
about  one  hundred  and  twentv-five  thousand  dollars. 


510  Uhlich  v.  Muhlke  et  al.  [Sept.  T.^ 

Opinion  of  the  Coun. 

These  are  all  the  circumstances  attending  the  execution  of 
the  deed,  of  which  any  direct  proof  is  afforded.  The  grant- 
ors in  the  deed  are  dead,  and  the  rules  of  law,  when  this  cause 
was  tried,  did  not  permit  the  grantee  to  speak.  From  them 
we  are  called  upon  by  complainant  to  say  that  the  deed  is  null 
and  void,  by  reason  of  the  relation  then  existing  between  the 
grantor  and  grantee,  the  latter  being  the  confidential  agent 
of  the  grantor. 

We  have  examined  the  rule  of  equity  invoked  by  the  com- 
plainant, as  applicable  to  such  cases,  and  no  commentator  on 
the  principles  of  equity,  and  no  reported  case,  goes  to  the  ex- 
teJit  of  saying  that,  by  force  of  such  relation,  a  deed  is  ipso 
facto  void.  If  such  was  the  rule,  a  grateful  man,  to  whom 
important  services  had  been  rendered,  whose  estate  had  been 
saved  from  ruin  by  a  friend  who  had  not  stipulated  for  any 
compensation,  would  be  prohibited  from  receiving  any  testi- 
monial of  the  gratitude  of  the  other.  Kindness,  important 
services,  and  friendship  to  the  distressed,  would  be  under  a 
legal  ban.  A  man,  in  the  full  possession  of  his  faculties^ 
would  be  prevented  from  selling  or  giving  away  any  portion  of 
his  large  estate  to  one  by  whose  advice  and  counsel  it  had  been 
rescued  from  ruin.  It  is  difficult,  at  all  times,  to  prove  a  neg- 
ative— to  prove  that  a  grantee,  standing  in  this  relation,  did  not 
use  the  influence  he  possessed  over  the  grantor  to  induce  the 
deed;  that  he  did  not  abuse  the  confidence  reposed  in  him ; 
nor  does  the  rule  require  it.     Kerr  on  Fraud,  103. 

A  confidential  relation  gives  cause  of  suspicion,  and  the 
circumstances  under  which  a  deed  is  made  during  such  a  re- 
lation, must  be  closely  scanned;  and  if  a  reasonable  suspicion 
exists  that  confidence  has  been  abused  where  reposed,  the  deed 
should  be  set  aside.  Suspicion  may  be  removed,  and  when 
the  circumstances  attending  this  transaction  are  closely  scanned, 
not  a  scintilla  of  doubt  can  remain  that  the  whole  thing  was 
the  outpouring  of  grateful  hearts  to  the  best  and  most  cher- 
ished friend  they  had  on  earth,  and  who  had  raised  them  up 
from  misery  to  happiness.     The  property  was  their  own;  they 
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had  a  right  to  do  with  it  as  they  pleased,  and  after  giving 
away  one-tliird,  as  some  recompense  to  their  friend,  they  had 
enough  remaining  to  make  them  very  rich,  and  more  than  they 
knew  what  to  do  with. 

We  think  the  established  facts  of  this  case  remove  all  sus- 
picion of  abuse  of  confidence,  or  of  fraud,  constructive  or 
actual. 

To  render  such  a  transaction  valid,  it  is  only  necessary  ta 
show  that  the  other  party  had  competent  and  disinterested  ad- 
vice, ar  that  he  performed  the  act,  or  entered  into  the  trans- 
action, voluntarily,  deliberately  and  advisedly,  knowing  its 
nature  and  effect,  and  that  his  consent  was  not  obtained  by 
reason  of  the  power  and  influence  to  which  the  relation  might 
be  supposed  to  give  rise.  Kerr  on  Fraud,  104,  and  the  many 
cases  cited  under  note  (1). 

It  can  not  be  pretended,  in  this  case,  that  the  grantors  in 
this  deed  did  not  act  voluntarily,  deliberately  and  advisedly, 
well  knowing  the  nature  and  effect  of  the  act.  Can  it  be 
doubted  these  aged  people,  between  whom  the  closest  confi- 
dence existed,  who  both  loved  Mr.  Muhlke,  who  fully  appre- 
ciated his  services,  who  knew  he  had  never  demanded  any  re- 
compense, who  had  no  child  or  children  on  whom  their  best 
affections  centered,  who  were  oppressed  by  the  magnitude  of 
their  own  wealth,  made  great  by  Muhlke,  that  they  had  talked 
over  the  subject  of  compensation,  in  the  form  it  finally  as- 
sumed, many  a  time?  There  can  be  no  doubt  about  it.  JS^o 
one  has  impeached  the  mental  soundness  of  Mrs.  Uhlich,  or 
questioned  her  capacity,  or  believed  that  she  was  ignorant  of 
the  position  she  and  her  husband  occupied  towards  Muhlke, 
and  that  she  was  his  adviser  in  this  matter  there  can  be  but 
little  doubt.  Were  they  alive  to  speak,  they  could  doubtless 
tell  how  many  hours,  day  and  night,  they  had  taken  sweet 
counsel  together  as  to  the  manner  and  form  in  which  they 
should  compensate  their  benefactor  and  "guardian  angel." 
Having  more  than  enough  for  themselves,  and  desiring  to  se- 
cure Muhlke's  services  when  she   should  be  a  widow,  which 
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was  then  probable,  how  natural  was  it  for  them  to  cause  the 
compensation  to  assume  the  form  it  did. 

As  ground  for  supposing  this  deed  was  the  result  of  undue 
influence  by  Muhlke,  arising  out  of  his  relation  to  Uhlich,  it 
is  said  by  complainant,  the  old  gentleman  was  involved  in  a 
church  connection,  the  power  of  which  was  brought  to  bear 
upon  him  in  favor  of  Muhlke,  who  was  a  member  of  the  same 
church. 

We  have  already  quoted  some  of  the  testimony  of  Mr. 
Hartman,  the  pastor  of  the  church,  and  fail  to  perceive  any- 
thing in  it,  or  in  that  of  any  other  witness,  to  justify  such  a 
belief;  nor  does  any  portion  of  his  testimony  raise  such  a  sus- 
picion. He  told  Uhlich,  when  he  applied  to  him  for  advice, 
that  neither  he  nor  the  church  could  help  him;  that  he  must 
get  Mr.  Muhlke,  who  was  a  man  of  business.  Here,  certainly, 
i«  no  church  pressure  upon  him.  As  was  natural  in  his  afflic- 
tion, he  applied  to  his  pastor  for  advice,  and  that  is  all. 

It  is  also  said  that  Muhlke  caused  the  removal  of  the  old 
people  from  the  south  to  the  north  side,  placing  them  upon  a 
lot  adjoining  his  own,  in  a  new  house  he  caused  to  be  built  foi 
them  with  Uhlich's  money,  in  order  to  withdraw  him  from  in- 
tercourse with  his  sons  and  friends  residing  on  the  south  side, 
and  with  a  view  to  get  them  more  completely  in  his  power. 

We  do  not  think  the  evidence  sustains  this  view.  It  is  ap- 
jsarent,  from  the  facts  attending  this  removal,  that  Uhlich's 
motive  in  removing  was  to  render  more  easy  the  intercourse 
whicli  was  becomino;  more  and  more  necessarv  between  him 
and  his  agent.  His  re.-^idciice  on  the  south  side  was  four  miles 
distant  from  that  of  Muhlke,  and  in  a  neighborhood  not  then 
very  desirable,  there  being  more  drinking  saloons  than  school 
houses  or  churches,  to  which  his  sons,  August  and  complainant, 
could  have  ready  access. 

Muhlke's  motive  may  be  ascribed  to  the  fact  that,  as  he  had 
become  Uhlich's  agent,  in  managing  a  large  estate,  frequent 
consultations  were  necessary,  and  Mdiich  could  be  more  readily 
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had  with  his  principal  on  an  adjoining  lot.  There  is  no  ground 
for  charging  improper  motives  in  this  particular. 

Upon  the  other  ground,  we  do  not  perceive  that  Muhlke  at 
any  time  exaggerated  the  extent  and  value  of  his  services  to 
Uhlich,  with  a  view  to  a  great  reward  from  him,  or  that  he 
boasted  of  them  at  all.  It  was  Uhlich  who  did  this,  and  he 
had  good  cause. 

We  concur  with  the  learned  judge  who  tried  this  cause  in 
the  Superior  Court,  that  this  deed  was  the  free  and  voluntary 
act  of  Mr.  and  Mrs.  Uhlich.  there  being  no  constraint  or  in- 
timidation shown,  or  abuse  of  confidence.  It  is  also  in  proof 
that,  years  after  its  execution,  the  grantors,  on  several  occa- 
sions, when  with  their  friends,  not  connected  with  or  under  the 
influence  of  Muhlke,  expressed  their  satisfaction  that  they  had 
executed  this  deed,  and  that,  in  their  opinion,  Muhlke  de- 
served all  he  had  received,  and  it  was  further  ratified,  impliedly 
at  least,  by  Uhlich,  when  he  subsequently  executed  the  deeds 
disposing  of  his  property  in  September,  1867,  for  at  that  time 
he  made  no  disposition  of  the  property  included  in  this  deed, 
considering  it  as  the  property  of  Muhlke.  ' 

It  is  perhaps  true,  as  urged  by  complainant,  many  men  could 
have  been  found  in  Chicago  who  would  have  attended  to 
Uhlich's  business  for  four  or  five  thousand  dollars  a  year,  and 
yet  that  very  man  so  employed  might  have  swamp'd  the  whole 
estate  in  half  that  time. 

It  was  the  good  fortune  of  Muhlke  to  possess  energy,  fidel- 
ity and  business  talents,  and  his  praise  that  he  employed  them 
all  for  the  best  interests  of  his  constituent.  '  Why  shall  he  not 
have  a  recompense? 

But  it  is  further  insisted  by  the  complainant,  that  the  deed 
bears  the  impress  of  a  sale,  and  being  for  the  expressed  con- 
sideration of  twelve  thousand  dollars,  carries  a  falsehood  on 
its  face,  and  that  the  unusual  clause,  "and  for  other  good  and 
valuable  considerations,"  is  indicative  of  a  fraudulent  intent, 
or  at  least  of  a  desire  to  conceal  something  which  could   not 

'bear  the  light,  but  vet  of  which  the  guilty  partv  mii::.;   vl;  sire 
33— 6  1st  III. 
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at  some  time  to  take  advantage  ;  and  he  further  insists  that  the 
consideration  is  so  grossly  inadequate  as  to  compel  a  court  of 
equity  to  set  it  aside  as  fraudulent. 

It  is  said  that  no  such  money  consideration  was  paid,  and 
there  is  no  proof  it  was  paid.  It  is  proved,  however,  that  the 
lands,  of  which  an  undivided  third  was  conveyed,  were  sub- 
ject to  a  mortgage  to  Newberry  of  |30,000,  which,  with  the 
interest  up  to  the  day  of  the  date  of  the  deed,  amounted  to 
$36,000. 

The  conveyance  was  made  to  Muhlke,  subject  to  the  pay- 
ment of  one-third  of  all  the  incumbrances  upon  the  property, 
and  though  he  did  not  covenant  to  pay  them,  still,  no  title  to 
the  property  could  be  enjoyed  by  him  until  he  should  relieve 
it  from  the  lien.  By  accepting  the  deed,  Muhlke  impliedlv 
undertook  to  pay  his  proportion  of  the  incumbrance  on  the 
premises,  and  though  that  might  not  of  itself  be  a  sufficient 
consideration  for  a  conveyance  of  one-third  of  the  property, 
which  exceeded  in  value  many  times  the  amount  of  the  incum- 
brance, yet  it  may  relieve  it  from  the  charge  of  being  fraudu- 
lently made,  when  it  appears  it  was  satisfactory  to  the  grantor 
at  the  time,  though  it  may  not  be  satisfactory  to  the  complain.- 
ant,  now. 

Cases  may  be  found,  perhaps,  and  one  is  cited,  Murray  v. 
Palmer,  2  Schoales  &  Lefroy,  482,  where  it  was  held  that  these 
words,  "thrown  into  the  body  of  a  deed  of  purchase,  are 
always  of  themselves  symptoms  of  fraud."  They  are  but 
svmptoms,  which  may  be  removed  by  the  real  facts  of  a  case. 

"SVhat  are  the  facts  in  this  case?  Muhlke  had  rendered  four 
years'  service,  of  the  most  important  character,  to  Uhlich,  for 
which  he  had  received  no  compensation,  and  on  the  day  of  the 
date  of  the  deed,  and  simultaneous  with  it,  he  entered  into  a 
covenant  to  continue  those  services  even  after  the  death  of 
Uhlich;  and  if  he  himself  should  die,  he  covenanted  that  his 
successors  after  him,  and  at  the  expense  of  his  estate,  should 
render  them. 
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The  proof  shows  that,  immediately  after  entering  into  this 
covenant,  Muhlke  endeavored  to  free  himself  from  his  mer- 
cantile partnership,  but  without  success.  By  the  articles  of 
co-partnership,  it  could  not  terminate  under  one  year,  and 
although  it  had  been  determined  to  carry  it  on,  with  Muhlke 
at  the  head,  beyond  that  term,  yet  he  caused  an  end  to  be  put 
to  it,  at  the  expiration  of  the  year,  left  the  concern,  opened  an 
office  in  "  Uhlich's  block/'  devoting  his  entire  time  to  the  busi- 
ness of  his  employer. 

It  is  in  proof,  when  this  covenant  was  entered  into  by 
Muhlke,  his  business  as  a  merchant  was  large  and  remunera- 
tive, and  gave  promise  of  a  speedy  fortune  ;  in  fact,  he  had, 
by  it,  acquired  property  estimated  at  $50,000.  It  is  by  no 
means  certain  that  he  did  not,  by  thus  surrendering  such  a 
business,  deprive  himself  of  gains  which  would  have  amounted 
to  the  value  of  the  property  conveyed  to  him  at  the  time  it 
was  conveyed.  We  think  there  was  adequate  consideration 
for  this  deed,  and  must  hold  it  valid. 

This  topic  naturally  suggests  some  other  considerations.  It 
may  be  said  the  true  relation  subsisting  between  Uhlich  and 
Muhlke  was  that  of  principal  and  agent,  confidential  if  you 
please,  and  nothing  more.  In  relation  to  such,  the  rule  is  well 
settled,  that  a  gift  by  one  to  another,  who  has  been  for  many 
years  his  confidential  agent  and  adviser,  is  valid,  unless  the 
party  who  seeks  to  set  it  aside  can  show  that  some  advantage 
was  taken  by  the  agent  of  the  relation  in  which  he  stood  to  the 
donor.  Kerr  on  Fraud,  125.  It  is  also  there  held,  that  there 
is  no  rule  to  prevent  an  agent  from  dealing  with  his  principal 
in  respect  to  the  matter  in  which  he  is  employed  as  agent,  but 
he  must  show,  to  the  satisfaction  of  the  court,  that  he  gave 
his  principal  the  same  advice  in  the  matter  as  an  independent 
and  disinterested  adviser  would  have  done.     lb.  125. 

If  no  advice  is  asked  of  the  agent,  and  none  was  necessary 
in  this  case,  none  fjould  be  given.  The  transaction  is  not  to  be 
based  on  these  narrow  grounds.  The  whole  field  must  be 
surveyed,  the  most  prominent  objects  regarded,  and  the  true 
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nature  and  character  of  the  transaction  considered,  which  we 
liave  endeavored  to  do,  and  find  it  unlike,  in  its  most  import- 
ant features,  any  one  of  the  numerous  cases  cited.  AVe  have 
examined  all  the  cases  accessible  to  us,  which  have  been  cited, 
and  find  no  one  of  them,  in  its  leading  features,  like  this.  It 
is  not  like  the  case  of  Butler  et  al.  v.  Haskell,  4  Dessaussure, 
651.  The  note  of  that  case  is:  The  heirs  apparent  of  an 
idiot,  whose  estate  was  in  the  hands  of  a  committee,  being 
weak,  illiterate  and  necessitous,  and  finding  a  difficulty  in 
procuring  and  perpetuating  the  evidence  of  their  relationship, 
employed  an  agent  to  transact  the  business  for  them,  at  a  com- 
mission of  ten  per  cent  on  the  amount  to  be  recovered;  the 
agent  afterwards  purchased  their  interest  in  the  estate  at  about 
one-fourth  its  ultimate  value;  when  the  estate  was  recovered, 
he  took  from  them,  in  pursuance  of  his  purchase,  a  convey- 
ance of  their  interest  and  a  power  of  attorney  to  promote  the 
decree,  and  to  receive  to  his  own  use  their  share  of  the  estate 
vet  to  be  accounted  for.  The  contract  of  purchase  was  set 
aside  on  the  ground  of  gross  inadequacy  of  price,  connected 
with  the  weakness  and  necessities  of  the  sellers  ;  and  on  the 
further  ground,  that  the  agent  was  legally  incapacitated  to 
purchase  from  his  principal  the  estate  which  was  the  subject  of 
the  agency,  so  long  as  this  relation  of  confidence  existed. 

This  decision  was  made  in  1817,  and  the  last  clause  of  it  is 
not  the  law  as  now  understood,  as  the  authorities  abundantly 
show.  Thus,  Mr.  Justice  Story  says,  in  his  treatise  on  Equity 
Jurisprudence,  ''it  is  therefore  for  the  common  security  of  all 
mankind,  that  gifts  procured  by  agents,  and  purchases  made 
by  them  from  their  principals,  should  be  scrutinized  with  a 
close  and  vigilant  suspicion.  Agents  are  not  permitted  to  be- 
come secret  vendors  or  purchasers  of  property  which  they  are 
authorized  to  buy  or  sell  for  their  principals;  or,  by  abusing 
their  confidence,  to  acquire  unreasonable  gifts  or  advantages ; 
or  indeed,  to  deal  validlv  with  their  principals  in  any  case, 
except  where  there  is  the  most  entire  good  faith,  and  a  full 
disclosure  of  all   facts  and  circumstances,  and  an  absence  of 
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all  undue  inllueuce,  advantage  or  imposition."  1  vol.  see.  315, 
It  is  not  like  the  case  of  Uur/vemn  v.  Baseley,  14  Vesey,  272, 
where  a  widow  lady  settled  upon  a  clergyman  and  his  family 
the  great  bulk  of  her  estate,  of  the  value  of  which  she  was 
ignorant,  she  living  in  the  West  Indies,  some  thousands  of 
miles  from  the  property.  It  was  a  clear  case  of  imposition, 
undue  influence  and  fraud. 

It  is  not  like  the  case  of  Pickett  v.  Loggon,  ib.  215.  where  a 
conveyance  by  lease  and  release  and  tine  was  set  aside  upon 
great  inadequacy  of  consideration  combined  -with  misrepresen- 
tation and  surprise  upon  parties  in  extreme  pecuniary  distress, 
ignorant  of  their  interests,  and  not  properly  protected.  In  a 
note  to  this  case  is  the  following  passage  from  Story's  treatise, 
from  which  we  have  quoted,  supra,  sec.  251  :  "  If  proper  time 
is  not  allowed  to  a  party,  and  he  acts  improvidently  ;  or  if  he 
is  importunately  pressed;  if  those  in  whom  he  places  confi- 
dence make  use  of  strong  persuasions;  if  he  is  not  fully 
aware  of  the  consequences,  but  is  suddenly  drawn  to  act;  if 
he  is  not  'permitted  to  consult  disinterested  friends,  or  counsel, 
before  he  is  called  upon  to  act  in  circumstances  of  sudden 
emergency,  or  unexpected  right  or  acquisition." 

It  is  not  like  the  case  of  Greenfield's  Estate,  2  Harris,  14 
Penn.  State  R.  489,  where  a  widow  lady,  of  the  age  of  eighty- 
six,  hard  of  hearing,  ^nd  otherwise  infirm,  made  a  deed  of 
conveyance  to  four  persons,  for  the  consideration  of  §100,  one 
of  whom  was  her  confidant  and  adviser,  in  which  an  estate 
was  conveyed  worth  !^200,000.  The  deed  was  absolute  on  its 
face,  but  was  accompanied  by  a  written  declaration  of  trust, 
executed  on  the  same  day.  Neither  of  the  deeds  was  read  to 
her  or  by  her,  and  she  was  dependent  on  others,  in  wliom  she 
placed  confidence,  for  advice  and  direction  in  her  pecimiarv 
affairs.  The  court  say,  "  looking  to  the  whole  case  as  it  is  pre- 
sented by  both  proofs  and  pleadings,  the  questions  may  be 
asked,  was  Mrs.  Greenfield  aware  that,  by  the  terms  of  the 
declaration,  her  estate  was  to  be  burdened  with  the  payment 
of  §40,000  as  com])ensation  to  the  trustee?    Did  she  know  that 
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this  sum  was  payable,  though  each  of  the  trustees  might  de- 
cline the  burden  of  the  trust  within  a  year  after  its  creation? 
She  might  have  been  acquainted  with  the  first  provision  with- 
out being  cognizant  of  the  last,  for  they  are  widely  separated 
in  the  deed.  Who  shall  say  it  was  not  so?  And  yet  to  sus- 
tain it,  I  repeat,  it  must  be  clearly  established  she  not  only 
knew  of,  but  comprehended  both  thoroughly.  It  is  extremely 
difficult  to  believe  she  understood,  and  deliberately  assented 
to  this.     The  doubt  is  sufficient 'to  invalidate  the  provision." 

The  case  of  Griffiths  v.  Robins,  3  Mad.  Ch.  R.  105,  top  paging, 
is  so  meagre  of  facts,  unaccompanied  by  any  argument  of  the 
court,  that  it  can  not  be  regarded  as  authority  on  this  point. 
The  court  say,  ''I  do  not  think  it  necessary  to  enter  into  all 
the  transactions  stated  to  be  attendant  on  the  deed,  and  in  the 
manner  which  it  was  prepared.  It  is  sufficient  to  say,  that 
the  defendants  have  not  made  out  that  case  which  the  policv 
of  this  court  requires  from  persons  standing  in  that  relation  to 
the  donor  in  which  they  have  placed  themselves."  The  de- 
cree was  according  to  the  prayer  of  the  bill,  that  the  deeds  of 
gift  be  given  up. 

It  is  not  like  the  case  of  Whelan  v.  Whelan,  3  Cowen.  537, 
decided  in  the  court  of  errors.  That  was  a  clear  case  of  fraud 
and  imposition  practiced  by  a  son,  who  had  full  control  over 
his  father,  by  which  he  obtained  from,his  father  a  deed  for  his 
farm,  valued  at  ^9000. 

It  is  not  like  the  case  of  Hatch  v.  Hatch,  9  Vesey,  292, 
where  a  conveyance  from  a  ward  to  her  guardian,  under  cir- 
cumstances showing  fraud  and  imposition,  was  set  aside. 

The  case  of  McArtee  v.  Engart,  13  111.  242,  decides  only, 
that  mere  inadequacy  of  consideration  in  the  conveyance  of 
land,  as  between  vendor  and  vendee,  would  not  justify  the  in- 
terposition of  a  court  of  equity  to  set  aside  the  conveyance, 
unless  it  was  so  gross  and  palpable  as  to  shock  the  moral  sense  ; 
but,  when  fraudulent  practices  are  used,  under  such  peculiar 
circumstances  as    make  the   vendor  the  prey  of  the  vendee. 
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the  aid  of  the  court  may  be  had.     The  facts  of  the  case  show 
fraudulent  practices  of  an  aggravated  character. 

The  case  of  Casey  v.  Casey,  14  ib.  112,  but  recognizes  the 
well  established  rule  which  we  have  quoted:  when  confidence 
is  reasonably  reposed,  it  must  not  be  abused.  The  party  relied 
on  must  see  that  he  meets  fully  and  fairly  the  responsibility 
of  his  position,  and  takes  no  advantage,  either  to  the  injury 
of  another  or  for  his  own  gain. 

The  case  of  Jennings  v.  MoConnel,  17  ib.  150,  was  a  case 
between  client  and  counsel,  and  the  uniform  rule  recognized, 
that,  in  such  cases,  it  is  not  incumbent  on  the  client  to  prove 
fraud ;  upon  showing  the  relation,  the  onus  is  upon  the  attor- 
ney to  show  fairness,  adequacy  and  equity,  and  upon  failure  to 
make  proof,  courts  of  equity  treat  the  case  as  one  of  construc- 
tive fraud. 

The  case  of  Dennis  v.  JlTcCagg,  32  ib.  429,  is  to  the  same 
effect. 

The  case  of  Baldtvin  v.  Dunton,  40  ib.  188,  is  upon  the  ques- 
tion of  mental  capacity  to  make  a  contract  for  the  sale  and 
conveyance  of  land,  and  has  no  bearing  upon  the  point  now 
imder  discussion. 

The  case  of  Gibson  v.  Russell,  2  Young  and  Collier,  21  Eng. 
Ch.  Rep.  104,  has  a  direct  bearing  on  one  point  of  this  part 
of  the  case,  and  that  is,  in  relation  to  the  expressed  money 
consideration.  In  that  case,  there  was  a  simulated  payment 
of  4.1000,  effected  in  this  way :  The  grantee,  an  old  and  in- 
firm man,  and  not  in  full  possession  of  his  faculties,  but  worth 
£30,000,  made  a  conveyance  to  his  medical  attendant  of  the 
most  valuable  part  of  his  estate,  on  the  payment  by  the  latter 
of  that  amount  of  money,  which  the  grantor  had  privately 
handed  to  him  for  that  express  purpose.  The  deed,  it  was 
held,  stated,  contrary  to  the  truth,  a  money  consideration,  and 
that  was  held  one  of  the  proofs  of  fraud  in  obtaining  the  con- 
veyance. 

If  the  consideration    of  the   deed  now   in  question   rested 
aloise  upon  the  money  expressed  in  it,  and  there  was  in  fact  no 
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money  paid,  it  would  be,  palpably,  a  circumstance  from  which 
fraud  might  be  inferred,  if  there  was  ])roof  the  grantor  was 
imbecile,  or  incapable  of  knowing  what  he  was  doing.  But 
we  have  already  said  all  we  deem  necessary  to  be  said  on  this 
point  of  the  case.  We  are  satisfied  the  deed  of  March  20, 
1865,  is  liable  to  none  of  the  objections  made  to  it,  and  is.  in 
all  respects,  a  valid  instrument. 

We  will  now  consider  the  deeds  executed  in  September, 
1867. 

It  is  objected  to  those,  also,  that  they  were  obtained  by  fraud 
and  undue  influence,  while  the  grantor  was  of  weak  and  un- 
sound mind,  and  were  the  result  of  fraud  and  conspiracy  on 
the  part  of  Muhlke  and  Ernst,  by  undue  influence,  not  only 
to  obtain  a  large  share  of  the  property  of  Carl  Uhlich,  to  the 
exclusion  of  complainant  and  August,  but  also  fraudulently 
to  obtain  from  complainant  conveyances  confirmatory  of  such 
fraud,  and  further  assurance  of  the  title  to  the  lands  thu.% 
fraudulently  obtained  by  them,  and  to  deprive  complainant  of 
the  property  he  was  told  was  given  to  him,  and  to  obtain,  in 
addition,  covenants  of  warranty  from  him  of  their  title.  And 
further,  that  the  deed  of  complainant  was  obtained  from  him 
through  fraud,  and  was  without  consideration,  and  executed 
and  delivered  under  a  mistake  of  law  and  of  fact,  and  under 
threats  and  compulsion. 

In  regard  to  these  deeds,  we  can  not  concur  with  the  views 
expressed  by  the  learned  judge  who  tried  this  cause.  Xor  do 
we  concur  in  the  opinion,  that  the  will  of  1861  was  valid  for 
any  purpose  connected  with  this  cause.  It  had  not  been  pro- 
bated, and  no  rights  were  claimed  under  it,  by  any  of  the  par- 
ties to  this  suit,  and  was  superseded  by  the  will  executed  July 
10,  1867,  which,  in  its  turn,  was  superseded  by  the  deeds  of 
September  of  that  year.  The  will  of  1867  was  not  probated, 
nor  were  any  rights  claimed  under  it,  nor  was  it  before  the 
court  for  adjudication. 

The  charges  in  the  bill  of  complaint  against  these  deeds  are 
of  a   loose   and   general    nature,    and  no   proof  is   offered  to 
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sustain  them,  it  being  taken  for  granted  the  court  will  presume 
them  to  be  true  from  the  relation  which  Muhlke  bore  to  the 
grantor,  Carl  Uhlich,  and  that  he,  by  reason  of  his  control 
over  Ernst,  could  make  him  his  tool  in  a  conspiracy  to  de- 
fraud complainant  of  his  rights. 

The  idea  that  the  old  man  was  incapable,  by  reason  of  men- 
tal infirmity,  to  make  the  deeds,  has  nothing  to  rest  upon. 
He  was  quite  as  competent  in  1867  as  he  was  in  1865,  when 
he  made  the  deed  of  March  20  of  that  year.  Nothing  had 
occurred  since  then  to  weaken  his  mental  powers.  His  physical 
powers  were  impaired  somewhat,  as  he  had  become  nearly 
blind,  but  in  other  respects  he  had  no  infirmity  not  common 
to  persons  of  his  age.  Lindsey  v.  Lindseij,  50  111.  79.  He  had 
competent  understanding  and  a  disposing  mind,  and  remem- 
bered well  all  he  had  done,  and  told  his  friend,  Hammermil- 
ler,  Avhat  property  he  had  conveyed  to  this  and  to  that  son, 
and  to  Muhlke. 

But  it  is  said,  these  deeds  were  the  consequence  of  the  will, 
and  as  that  was  effected  by  the  influence  of  his  wife,  when  on 
her  death  bed,  a  fortnight  previous,  it  was  not  his  will,  and 
the  deeds,  therefore,  can  not  be  considered  as  his  voluntary 
act. 

There  is  not  a  particle  of  evidence  in  the  record  of  any  in- 
terference by  Mrs.  Uhlich  with  her  husband  as  to  the  terms 
of  a  will.  She  was  desirous  the  will  which  bequeathed  to  her 
the  bulk  of  the  estate  should  be  changed,  as  her  death  was 
approaching,  but  how  changed,  who  were  to  be  the  beneficiaries,, 
no  witness  has  stated.  All  we  know  about  it,  is  the  statement 
of  Elizabeth  Uhlich,  in  which  she  savs :  "On  the  evenini;^ 
of  the  day  Mrs.  Uhlich  died,  Mr.  Uhlich  called  us  up  to  the 
bedside  of  the  old  lady,  who  was  in  the  front  room,  and  he 
told  us  he  would  institute  Mr.  Muhlke  as  a  child  in  the  will, 
because  he  had  well  attended  to  his  affairs  and  to  his  business, 
and  that  if  it  had  not  been  for  Mr.  Muhlke,  we  would  all  have 
to  carry  saw-bucks,  and  that  if  Henry  got  a  start,  or  a  begin- 
ning, he  would  run  the  whole  of  it  through.      I  don't  know 
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whether  he  meant  he  would  spend  it,  or  that,  if  he  got  hold, 
in  any  way,  he  would  spend  it  in  law.  And  he  further  told 
us  we  should  not  hate  Mr.  Muhlke,  but  live  together  in  a 
brotherly  spirit;  that  this  man  had  deserved  it." 

The  record  will  be  searched  in  vain  for  evidence  of  intlu- 
ence,  undue  or  otherwise,  exerted  by  Mrs.  Uhlich,  or  by  any 
other  person,  over  the  testamentary  disposition  of  his  estate. 
There  is  no  evidence  of  it  anvwhere,  other  than  the  fiact  that 
Muhlke  was  a  great  favorite  of  Mrs.  Uhlich,  and  it  might  be 
inferred,  when  she  was  informed  he  was  to  be  a  child  in  the 
will,  and  she  expressed  no  dissatisfaction  therewith,  that  it  was 
at  her  own  instigation.  But  this  would  be  a  very  forced  in- 
ference, which  no  court  would  be  justified  in  drawing,  for  the 
purpose  of  invalidating  a  will  in  other  respects  valid. 

We  see  no  evidence  that  this  will  was  the  conception  of 
Mrs.  Uhlich,  or  that  she  had  the  lea.st  agency  whatever  in 
causing  it  to  be  executed,  save  and  except  a  wish  she  often 
expressed,  in  expectation  of  her  death,  that  her  hu-sband  should 
make  another  will  in  her  lifetime,  ^vhich  he  declined  to  do. 

Mr.  Uhlich,  judging  from  the  testimony,  was  not  a  man 
of  malleable  mind,  to  be  beaten  out  or  shaped  by  any  design- 
ing person.  He  had  his  own  mind,  and  his  own  notions  of 
right  and  justice,  and  acted  upon  them  on  all  occasions.  The 
fact  there  were  unkind  feelings  between  him  and  his  wife  about 
the  will,  amounts  to  nothing,  as  they  disappeared  in  a  moment. 
He  was  kind  to  her,  and  confided  in  her  to  her  dying  day. 

For  aught  that  appears  in  this  cause,  this  will,  if  offered  foi 
probate,  should  have  been  admitted  as  the  last  will  and  testa- 
ment of  a  man  of  sound  and  disposing  mind  and  memory,  un- 
influenced by  any  one. 

But  there  is  no  necessity  for  arivinsr  to  it  much  considera- 
tion,  as  another  and  different  disposition  of  the  property  speci- 
fied in  it  was- subsequently  made  by  the  testator  in  his  lifetime, 
which  was,  the  several  deeds  executed  in  September  following. 

We  have  purposely  laid  out  of  view  the  conduct  of  com- 
plainant towards  his  parents,  or  the  expression  of  any  opinion 
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upon  his  claims  to  paternal  confidence  and  regard,  believing 
it  is  wliolly  immaterial,  in  treating  of  these  deeds,  to  designate 
the  status  he  ought  to  occupy. 

We  take  the  ground,  that  all  the  property  conveyed  by  these 
ileeds.  being  the  property  of  Carl  Uhlich,  he  had  an  unques- 
tioned right  to  convey  it  to  whom  lie  pleased,  there  being  no 
creditors;  that  complainant  had  no  claim  to  it,  nor  any  other 
of  his  sons;  that  the  grantor  had  a  perfect  right  to  impose 
conditions  upon  any  one  of  the  grantees,  to  make  the  deed  to 
him  operative;  that  he  had  a  right  to  judge  who  were  proper 
objects  of  his  bounty, 'and,  if  free  from  insane  delusion  or 
senile  dementia,  passing  by  his  own  children,  give  it  to  aliens 
to  his  blood.  This  principle  was  distinctly  announced  by  this 
court  in  the  case  of  Heuser  et  nl.  v.  Harris,  42  III.  425,  and 
C'/earv:ater  v.  Kimler,  43  ib.  272,  and  is  the  doctrine  of  the 
■American  courts.  In  the  first  case,  it  was  said,  a  child  has  no 
natural  right  to  the  estate  of  his  father;  if  he  has,  it  is  a  right 
which  can  not  be  asserted  against  the  testamentary  disposi- 
tion of  the  estate  by  the  father.  A  disposition  of  an  estate  by 
the  owner,  by  will  or  deed,  there  being  no  legal  impediment, 
determines  its  destiny. 

The  whole  principle  was  embraced  in  the  language  of  the 
old  man,  when,  on  the  21st  of  September,  1867,  the  parties 
had  met  at  his  house  to  receive  and  give  deeds.  When  every- 
thing was  explained  to  the  complainant,  he  saying  that  he  un- 
derstood it  himself;  that  he  was  not  a  boy,  but  hesitated  to 
sign  the  deed  required  of  him,  "  Won't  you  take  that,  if  I  give 
you  so  much?  Then  I'll  give  you  nothing;  then  you  shan't 
have  anything;  I  can  do  what  I  please  with  my  property," 

This  property  belonged  to  Carl  Uhlich.  He  disposed  of  a 
portion  of  it  to  complainant,  in  value  not  far  from  $70,000,  on 
condition  complainant  should  release  to  others  of  his  grantees 
of  other  portions  of  the  property,  all  his  rightj  title  and  in- 
terest to  such  other  portions,  with  special  covenants  against 
himself.  He  accepted  the  deed  with  that  condition.  He  ex- 
ecuted the  clause  after  full  consideration  of  three  days,  knowing 
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its  contents  and  effect.  He,  in  his  fatlier's  lifetime,  took 
possession  of  his  portion,  sold  some  of  it,  mortgaged  some,  and 
exercised  complete  dominion  over  it,  and  now  asks  that  all  the 
proceedings  shall  be  set  aside,  for  reasons  having  no  founda- 
tion in  fact,  and  unsupported  by  any  principles  of  equity  or 
justice. 

This  arranoement  bv  deeds,  rather  than  bv  will,  mav  be  re- 
garded  in  the  light  of  a  family  arrangement,  which  is  favored 
by  courts.     Kerr   on  Fraud,  364. 

There  is  nothing  to  show  the  father  was  not  a  free  agent  in 
thus  distributing  his  property,  or  incompetent  in  any  degree. 
His  desire  was  to  satisfy  all  his  children,  including  complain- 
ant, for  whom  it  would  appear  he  had  but  little  affection.  It 
was  made  by  Carl  for  the  purpose  of  avoiding  litigation  after 
his  death.  He  had  the  right  to  dictate  the  terms  on  which  he 
would  make  the  distribution.  Complainant  accepted  those 
terms,  and  must  be  concluded  by  his  own  voluntary  act.  His 
father  had  the  right  to  omit  him  entirely,  but  out  of  regard  to 
the  memory  of  his  deceased  mother,  he  gave  him  an  ample 
fortune,  of  which  he  at  once  took  the  control. 

The  fact  that  complainant's  deed  of  release  to  Ernst  and 
Muhlke  conveyed  away  the  best  portion  of  the  estate  granted 
to  him.  can  not  operate  to  upset  all  these  proceedings.  It  was 
a  mistake,  clearly,  which  the  parties,  on  being  informed  of, 
proffered  to  rectify  at  once,  and  executed  proper  deeds  of  con- 
veyance for  such  purpose,  so  that  complainant  might  be  as- 
sured in  the  title  to  all  his  father  had  granted  to  him. 

There  is  nothing  in  this  case  to  commend  it  to  the  favorable 
consideration  of  a  court  of  equity.  There  is  much  to  show 
complainant  should  be  grateful  for  that  which  lias  been  given 
him. 

On  the  whole  case,  we  are  of  opinion  that  so  much  of  the 
decree  as  establishes  the  deed  of  Carl  Uhlich  and  wife  to  John 
H.  Muhlke,  of  the  date  of  March  20,  1865,  to  be  a  valid  deed,, 
be  and  the  same  is  affirmed;  and  so  much  thereof  as  estab- 
lishes the  will  of  Carl   Uhlich,  of  July  6,  1861,  a  valid  will,. 


1871.]  Uhlich  v.  Muhlke  et  al.  525 

Opinion  of  the  Court. 

and  the  deeds  of  September  19  and  September  27,  1867,  par- 
ticularly described  in  complainant's  bill,  as  invalid,  be  reversed, 
and  the  said  deeds  be  and  the  same  are  hereby  declared  to  be 
good  and  valid  in  law.  The  costs  to  be  paid  by  the  complain- 
ant. Henry  Uhlich. 

Decree  modified. 

Per  CuRiAi\r:  A  rehearing  having  been  granted  in  this 
cause,  the  same  was  heard  at  the  September  term,  1871,  of  this 
court.  After  the  rehearing  was  granted,  it  was  suggested  to 
the  court  that  Henry  Uhlich.  the  complainant,  had  died,  leav- 
ing a  last  will  and  testament,  by  which  he  aj)pointed  his  wife, 
Louisa  Augusta  Uhlich,  his  sole  executrix,  and  constituted  her 
his  sole  devisee,  since  which  the  cause  has  proceeded  in  her 
name. 

Elaborate  arguments  were  presented  at  the  second  hearing, 
which  we  have  carefully  considered,  and  have  again  reviewed 
the  whole  ground  on  which  the  opinion  filed  was  based,  and 
find  nothing  therein  we  desire  to  correct,  believing  the  law  is 
therein  correctly  stated  and  applied  to  the  facts  proved.  A 
majority  of  the  court  abide  by  the  opinion  as  filed,  and  it 
must  stand  as  the  judgment  of  the  court. 

In  that  opinion  is  found  this  clause  :  "The  fact  that  com- 
plainant's deed  of  release  to  Ernst  and  Muhlke  conveyed  away 
the  best  portion  of  the  estate  granted  to  him,  can  not  operate 
to  upset  all  these  proceedings.  It  was  a  mistake  clearly, 
which  the  parties,  on  being  informed  of,  proffered  to  rectifv  at 
once,  and  executed  proper  deeds  of  conveyance  for  such  pur- 
pose, so  that  complainant  might  be  assured  in  the  title  to  all 
his  father  had  granted  to  him." 

In  order  to  ascertain  if  such  deeds  of  conveyance  have  been 
made,  acknowledged  and  delivered,  or  tendered,  by  Eryi,«t 
Uhlich  and  Muhlke,  in  the  lifetime  of  Henry  Uhlich,  the 
cause  is  remanded  to  the  Stqjerior  Court  of  Cook  county;  and 
should  it  there  be  made  to  appear  such  deeds  have  not  been 
executed  and  acknowledged,  the  Superior  Court  will  order  and 
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direct  the  same  to  be  executed  and  acknowledged  in  a  reason- 
able time,  to  be  fixed  by  that  court,  and  delivered  to  the  pres- 
ent complainant,  or  deposited  with  the  clerk  of  the  said  court 
for  her  use,  after  the  same  shall  be  approved,  as  to  form  and 
substance,  by  said  Superior  Court. 


Mr.  Justice  Thornton,  dissenting : 

I  can  not  agree  to  the  opinion  of  a  majority  of  the  court  in 
this  case,  and  the  importance  of  the  principles  and  the  large 
interests  involved,  require  more  than  a  bare  dissent. 

The  opinion  holds,  that  the  mind  of  Carl  G.  Uhlich  was 
sufficiently  active  and  vigorous  to  enable  liim  to  comprehend 
fully  the  intent  and  effect  of  the  several  deeds  executed  by 
him.    • 

After  a  careful  reading  of  the  testimony,  I  am  compelled  to 
a  different  conclusion.  The  evidence  is  voluminous,  and  a 
glance  can  only  be  taken  of  it. 

When  Muhlke  undertook  the  management  of  affairs,  Uhlich 
was  eighty  years  old.  He  was  a  native  of  Saxony,  and  could 
neither  read,  write,  nor  speak  the  English  language. 

Though  there  is  some  discrepancy  in  the  evidence,  as  to  his 
mental  condition,  from  the  assumption  of  the  agency,  in  1861, 
until  his  death,  in  1867,  yet  the  great  preponderance,  and  the 
most  reliable,  indicates  an  enfeebled  condition,  both  of  mind 
and  body.  The  witnesses  for  complainant  refer  to  acts  and 
language  irreconcilable  with  a  sound  and  healthy  intellect, 
while  the  witnesses  for  defendants  generally  express  mere  opin- 
ions. 

A  number  of  persons  who  had  known  Uhlich  for  from  seven 
to  twenty  years,  testified  that  he  was  childish,  his  memory 
almost  a  blank,  and  that  often  he  did  not  recognize  persons 
whom  he  had  known  intimately  for  years.  On  the  day  suc- 
ceeding the  death  of  his  wife,  he  had  forgotten  all  about  the 
sad  event,  which  naturally  would  be  indelibly  impressed  upon. 
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his  memory.  For  some  time  before  his  death  he  had  to  be 
nursed  and  dressed,  as  a  child.  He  yielded  readily  to  flattery, 
and  had  strong  dislikes  and  prejudices.  In  the  vigor  of  his 
manhood,  he  was  intelligent,  and  was  active  and  prompt,  be- 
fore care  and  age  and  sickness  had  weighed  heavily  upon  him. 
But  for  years  before  his  death  his  conversation  was  deficient 
in  coherence.  At  times  he  was  singularly  strange  and  erratic. 
Though  rich,  he  seriously  apprehended  that  he  would  be  re- 
duced to  poverty,  and  would  gather  up  and  eat  scraps  of  meat 
and  bread  which  had  been  thrown  away  as  offal.  He  would 
frequently  converse  upon  the  subject  of  religion,  the  end  of 
the  world,  and  the  day  of  judgment,  and  would  become  so  ex- 
cited as  to  imagine  that  he  saw  "the  Kingdom  of  Heaven" 
and  his  deceased  daughter,  in  full  view.  He  conceived  the 
idea  that,  at  his  death,  he  would  be  transferred  to  the  moon. 
An  old  acquaintance,  who  had  known  him  in  Saxony  since 
1828,  visited  him  in  1864,  and  spoke  to  him  about  the  politics 
of  the  day.  The  reply  shows  a  crazed  condition  of  mind.  It 
was :  "  This  amounts  to  nothing.  I  am  what  Mr.  Muhlke 
is.  Here  they  come  together,  the  Turk  and  the  Anti-Christ, 
and  when  they  get  through,  the  Turk  ^nd  the  Anti-Christ  will 
come  and  cut  everything  to  pieces,  and  Chicago  will  sink 
down." 

This  witness  said  Uhlich  did  not  speak  figuratively,  but 
seemed  to  be  in  a  state  of  enthusiasm,  and  that  the  conversa- 
tion was  discontinued,  and  he  was  satisfied  that  no  man  of 
sense  would  talk  in  such  manner. 

In  the  language  of  some  of  the  witnesses,  Uhlich  himself 
said  frequently  "he  forgot  everything."  "He  was  no  longer 
capable  of  doing  anything  anymore."  "Sometimes  he  did 
uot  know  what  he  was  doing."  "  Had  to  give  up  his  business 
to  Muhlke,  because  he  was  so  old,  feeble  and  forgetful." 
"Could  not  take  care  of  his  business,  complained  of  his  mind 
and  memory,  and  wished  he  was  dead."  "  He  had  to  sign 
whatever  he  was  told  ;  did  not  know  what  he  was  signing,  and 
bad  to  believe  whatever  Muhlke  did." 
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Language  could  not  depict  a  more  absolute  state  of  depend- 
ence and  despondency. 

In  1867,  Muhlke  himself  said  to  different  persons:  "The 
old  man  is  not  exactly  right  in  his  head  all  the  time."  "He 
is  in  bed  on  account  of  old  age."  "He  did  not  know  what 
he  was  doing."  He  also  admits,  in  his  answer,  that  Uhlich 
was  unable,  alone,  to  manage  his  affairs  when  he  undertook 
the  agencv. 

According  to  the  testimony  of  his  family  physician,  the  old 
man  had  been  afflicted  with  chronic  bronchitis  for  several 
years  before  his  death.  As  age  approached  he  had  grown 
feebler  in  bodv  and  mind.  In  1865,  when  the  first  deed  was 
executed,  he  was  eighty-four  years  of  age.  In  1867,  when  the 
grand  result  was  brought  about,  in  addition  to  more  infirm 
health,  a  shattered  constitution,  a  vigorous  intellect  blighted, 
the  death  of  his  wife,  estrangement  from  the  only  son  capable 
of  advising  him,  and  increased  old  age,  he  Avas  also  blind. 

Was  it  right  to  make  a  bargain  and  effect  a  family  settle- 
ment with  regard  to  an  estate  worth  $1,000,000,  with  this 
semblance  of  a  man,  an  almost  empty  casket  whence  the  soul 
was  about  to  depart? 

But  I  do  not  rely  upon  the  condition  of  mind,  and  physical 
infirmity,  alone,  to  impeach  the  deeds.  Thej:"e  was  a  relation 
between  the  parties  more  controlling  in  its  influence,  and  po- 
tent in  its  effects,  than  that  of  ordinary  principal  and  agent, 
and  the  several  deeds  must  have  been  the  result  of  this  rela- 
tion and  the  influence  thereby  exerted. 

jMuhlke,  with  the  money  of  his  principal,  built  a  house  on 
a  lot  adjoining  his  own  residence.  From  this  time  forward  a 
constant  supervision  was  exercised  over  the  old  man.  Eliza- 
beth Uhlich  says  "Muhlke  was  in  every  day  at  Uhlich's." 
Muhlke  was  not  only  agent,  but  confidential  adviser;  was  con- 
sulted about  a  family  settlement  and  a  proper  distribution  of 
the  estate  amongst  the  children.  He  and  his  family  were  con- 
stant visitants.  The  relation  was  of  the  most  intimate  char- 
acter.    Uhlich    and   wife  were   so   dejjendent    upon    him    for 
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money  and  assistance  and  counsel,  that  they  were  induced  to 
believe  that  he  had  rescued  their  fortune  from  almost  total 
wreck,  when  it  is  evident  that  it  was  the  unparalleled  appre- 
ciation of  property  in  Chicago  which  made  them  one  half 
million  of  dollars. 

They  were  old,  credulous  and  trustful,  susceptible  to  flattery, 
and  so  beguiled  that  no  extravagance  of  language  in  praise  of 
Muhlke,  seemed  to  them  hyperbole.  They  called  him  their 
"guardian  angel,"  whom  Providence  had  kindly  sent  to  shield 
them  from  ruin  and  poverty.  The  means  adopted  had  the 
effect  to  establish  an  absolute  dependence,  and  an  implicit  con- 
fidence, almost  childlike  in  its  character. 

I  shall  not  undertake  to  fathom  the  motives  of  Muhlke.  I 
desire  only  to  trace  the  cause,  and  ascertain  the  effect,  so  as  to 
apply  the  true  principle  of  law,  as  I  understand  it. 

Muhlke  seemed  chary  of  asking  compensation,  or  demand- 
ing a  share  of  the  estate,  until  his  power  was  firmly  fixed. 
Once  he  spoke  to  Vanshoove,  and  said  he  had  done  so  much 
for  the  old  man,  and  he  had  never  referred  to  the  subject  of 
compensation,  and  made  the  inquiry:  '' How  much  will  he 
,pay  me?"  This  was  communicated  to  the  old  man.  He  re- 
plied:   "Well,  I  don't  know.     What  does  he  want?" 

Then,  in  his  answer,  Muhlke  admits  that  the  subject  of 
compensation  was  spoken  of  several  times  during  the  first 
four  years  of  the  agency,  and  that  Uhlich  always  postponed 
the  matter  with  the  remark  that  he  desired  the  relation  of 
father  and  son  to  exist  between  them. 

Again,  in  August,  1864,  Uhlich  said  to  one  Gross,  that 
Muhlke  was  the  most  honest  man  in  Chicago ;  that  he  had 
offered  to  pay  him,  and  he  refused  to  accept  anything.  The  pro- 
pitious time  had  not  yet  arrived. 

In  November,  1864,  the  removal  is  made  to  the  new  house. 
It  was  handsomely  fitted  up,  had  gas  and  hot  and  cold  water, 
and  was  grand  in  the  estimation  of  these  plain  people,  and  so 
very  different  from  anything  to  which  they  had  been  accus- 
tomed. 

34— 6  1st  III. 
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Why  was  this  removal  made?  Uhlich  said  to  Lang: 
"Muhlke  wanted  me  near  him,  so  that  he  could  counsel  with 
me  all  the  time." 

Daily  intercourse  followed;  Muhlke  had  entire  control;  he 
was  Uhlich's  sole  dependence  for  advice;  all  suspicion  was 
lulled,  and  the  most  unbounded  confidence  existed. 

Thus  matters  continued  until  in  January,  1865,  when^  as  I 
gather  from  Muhlke's  answer,  Uhlich  and  wife  proposed  a 
conveyance  to  him  of  one-third  of  their  property,  valued  at 
$125,000.  He  says  he  was  surprised,  though  flattered,  at  the 
proposal,  and  the  evidence  of  confidence  ;  that  he  was  reluctant 
to  accept;  was  doubtful  whethe7'  he  would  gain  in  money  or  com- 
fort; was  afraid  of  jealousies  and  trouble  after  TJlilich^s  death, 
and  gave  an  evasive  reply. 

Did  the  proposition  at  first  shock  him?  Did  ''coward  con- 
science" then  afflict  him?  Did  honest  compunction,  and 
some  regard,  then,  for  the  higher  right  of  the  children,  deter 
him?  Or  was  the  object  to  decoy,  and  grasp  more?  The 
sequel  will  show. 

In  March,  1865,  the  offer  was  renewed  and  accepted.  Muhl- 
ke, in  his  answer,  says  the  offer  was  liberal,  and  "all  that,  in 
reason,  could  be  expected." 

He  had  hoped,  then,  for  a  larger  gift.  What  had  settled 
his  doubts  and  removed  his  fears  of  jealousy  and  trouble? 
His  efforts  to  obtain  more  had  failed,  then  all  doubt  and  fear 
vanished,  and  he  gracefully  accepted  the  magnificent  donation. 

The  offer  was  indeed  liberal — one-eighth  of  a  million  of  dol- 
lars for  less  than  four  years  services.  They  were  not  of  any 
extraordinary  character,  requiring  unusual  or  arduous  labor, 
or  any  outlay  of  capital,  but  would  have  been  amply  compen- 
sated with  $3000  or  $4000  per  annum. 

From  this  time  until  September,  1867,  when  Muhlke  ob- 
tained about  one-half  of  the  estate,  for  no  consideration  ex- 
cept his  services  for  about  five  years  the  intimacy  continued 
unabated,  and  the  confidence  undiminished. 
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I  will  mention  a  few  more  incidents  which  occurred  before 
the  denouement  of  the  drama. 

Uhlich  was  an  enthusiast  upon  the  subject  of  religion. 
Muhlke  prayed  with  him  and  read  the  Bible  to  him  daily. 

The  "golden  wedding"  followed.  There  were,  prominent, 
Muhlke,  and  also  Pastor  Hartman,  the  religious  adviser  of 
Uhlich, — the  one  soon  to  obtain  an  immense  fortune,  the  other 
laboring  for  a  donation  from  the  rich  man  to  an  orphan  asy- 
lum. 

On  that  occasion,  Muhlke  presented  a  handsome  bible, 
worth  twenty-five  dollars,  and  had  just  before  purchased  a 
carriage,  with  Uhlich's  money,  costing  thirteen  hundred  dol- 
lars, for  the  accommodation  of  the  old  man,  who  thought  he 
would  be  beggared  by  the  payment  of  the  small  pittance 
necessary  to  ride  upon  the  street  cars. 

The  pastor  performed  anew  the  marriage  ceremony,  and 
announced  that  Uhlich  would  make  a  donation  to  the  orphan 
asylum. 

This  wedding  must  have  been  a  sad  and  sickening  scene  to 
the  old  couple.  They  were  infirm,  tottering  on  the  brink  of 
the  grave,  in  the  midst  of  a  scene  to  them  so  strange,  and 
such  a  contrast  to  anything  to  which  they  had  been  used ; 
and  they  must  have  felt  as  intruders,  amid  the  gaieties  and 
festivities,  the  drinking  and  feasting,  the  toasts  and  speeches. 

In  June  following  the  wedding  in  January,  Mrs.  Uhlich 
died;  in  July,  Uhlich  made  his  will,  substantially  like  the  sub- 
sequent disposition  of  his  estate,  and  was  carried  to  Muhlke's 
house  for  the  purpose;  and  in  September  the  several  deeds 
were  executed,  by  virtue  of  which  the  complainant  received 
only  about  sixty  thousand  dollars  of  this  immense  estate,  and 
his  children  were  wholly  disregarded,  and  the  agent  acquired 
an  immense  fortune. 

At  this  time,  Uhlich  was  almost  helpless.  Twice  he  had 
to  be  asked  before  he  made  any  attempt  to  make  his  mark  to 
his  signature,  and  was  assisted  for  fear  he  would  fall. 
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There  is  something  suspicious  about  the  deeds  themselves. 
Those  from  Uhlich  to  his  sons,  Ernst  and  August,  were  in 
consideration  of  "  love  and  affection,"  and  designated  them 
as  "sons  of  Carl  G.  Uhlich,"  while  the  deed  to  Henry  did 
not  recognize  him  as  a  son,  but  was  made  as  to  a  stranger. 

This  old  man,  imbued,  we  may  hope,  with  the  spirit  of 
Christian  charity,  with  some  lingering  affection  for  his  son 
Henry  ;  deprived  of  the  light  of  heaven,  and  no  longer  cheered 
by  smiles  nor  intimidated  by  frowns,  and  soon  to  face  a  fu- 
ture fearful  to  one  with  anger  and  passion  in  his  heart,  could 
not  have  made  this  distinction  between  those  of  his  own 
blood,  if  undue  influence  had  not  been  exercised  over  him. 

Another  singular  fact  should  be  mentioned  in  this  connec- 
tion. For  years  prior  to  the  commencement  of  the  agency, 
Henry  had  assisted  his  father,  and  been  loved  and  trusted  by 
him.  The  estrangement  commenced  about  the  beginning  of 
the  agency,  and  increased  with  the  increase  of  confidence  in 
the  agent. 

But  even  concede  that  Henry  was  ingrate  and  undutiful, 
this  could  not  have  destroyed  all  love  and  affection  for  his 
children.  They,  at  least,  were  innocent.  They  loved  their 
grandfather ;  and  he  always,  to  his  death,  manifested  for  and 
towards  them  the  utmost  fondness  and  attachment. 

Why  were  they  disinherited?  Why  were  they  not  sharers 
in  this  great  wealth  ?  Muhlke  can,  perhaps,  explain  the 
strange  and  unnatural  act  which  resulted  in  their  depriva- 
tion.    I  shall  not  attempt  an  answer. 

I  must  now,  as  briefly  as  I  can,  notice  the  law  as  laid  down 
in  the  opinion  of  the  court.  It  is  conceded  that,  at  the  time 
of  the  execution  of  the  deeds,  the  grantee  sustained  to  the 
grantor  the  relation  of  confidential  agent  and  adviser.  The 
court  then  proceeds  to  combat  an  ideal  position — that  the 
deeds  are  ipso  facto  void — a  position  never  assumed  by  the 
counsel  for  the  complainant,  as  I  understand  their  argument. 
A  very  proper  stricture  is  then  made  upon  any  attempt  to  de- 
prive a  man  of  the  right  to  bestow  a  gift  in  remuneration  of 
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important  services;  for  it  is  said  that  "  kindness  and  friend- 
ship to  the  distressed  would  then  be  under  a  legal  ban." 

There  is,  and  should  be,  no  rule  of  law  to  check  the  growth 
of  the  kindlier  feelings  of  our  nature  ;  to  prevent  the  bestowal 
of  gifts  as  a  reward  of  merit  or  a  manifestation  of  friendship; 
or  to  trammel  the  free  and  voluntary  disposition  of  property. 

The  suspicion  of  the  law,  however,  is  always  excited  when 
a  gift,  greatly  disproportionate  to  services  rendered,  is  made 
to  a  fiduciary.  Courts  then  assume  jurisdiction  to  examine 
the  case  and  give  relief,  "not  for  the  purpose  of  infringing 
the  right  of  alienation,  but  to  secure  the  full  and  uninfluenced 
enjoyment  of  it." 

The  court  then  announces  the  rule  of  law  to  be,  that  the 
party  assailing  a  deed  executed  when  the  fiduciary  relation 
exists,  must  prove  that  the  fiduciary  abused  the  confidence 
reposed  in  him,  and  took  advantage  of  the  relation,  and  until 
this  is  done,  the  fiduciary  is  relieved  of  any  explanation. 

The  following  is  the  language  used:  "It  is  difficult,  at  all 
times,  to  prove  a  negative — to  prove  that  a  grantee,  standing 
in  this  (fiduciary)  relation,  did  not  use  the  influence  he  possesed 
over  the  grantor  to  induce  the  deed — that  he  did  not  abuse 
the  confidence  reposed  in  him.  Nor  does  the  rule  of  law 
require  it." 

Again,  it  is  said:  "A  gift  by  one  to  another,  who  has  been 
for  many  years  his  confidential  agent  and  adviser,  is  valid, 
unless  the  party  who  seeks  to  set  it  aside  can  show  that  some 
advantage  was  taken  by  the  agent  of  the  relation  in  which  he 
stood." 

I  can  not  yield  my  assent  to  this  as  the  rule  of  law, 
so  inconsistent  as  I  regard  it  with  justice  and  general  public 
policy.  When  the  relation  of  agency  and  active  confidence 
was  so  fully  proved,  the  presumptions  of  law  were  against  the 
fairness  of  the  transaction,  and  the  burden  of  proof  was  on 
the  agent  to  explain  and  rebut  the  presumptions.  It  then 
became  a  case  of  constructive  fraud. 
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Constructive  frauds  include  acts  wliicli,  though  not  origi- 
nating in  any  actual  evil  intent,  tend  to  impose  upon,  deceive 
and  mislead.  They  will  arise  out  of  a  fiduciary  relation,  which 
is  watched  witli  })eculiar  jealousy,  for  it  aifords  the  power  and 
the  means  of  exercising  undue  influence.  The  object  of  the  law 
is  to  ju'eserve  from  temptation,  and  to  deprive  acts  performed 
while  tlie  relation  exists  of  all  legal  protection,  unless  they 
are  fair  and  ])ure  and  above  the  reach  of  suspicion.  The 
principle  stands  independent  of  any  indioia  of  positive  fraud, 
and  relief  will  often  be  given  in  such  cases,  in  which,  but  for 
the  relation,  there  would  be  no  interference. 

"The  burden  of  proof  lies,  in  all  cases,  upon  the  party  who 
fills  the  position  of  active  confidence,  to  show  that  the  transac- 
tion has  been  fair."     Kerr  on  Fraud,  Ed.  1872,  151. 

The  same  writer  says,  on  page  386  :  "Upon  the  same  prin- 
ciple, if  it  appear  that  a  fiduciary  or  confidential  relation 
exist  between  the  parties  to  a  transaction,  or  if  it  be  estab- 
lished by  evidence  that  one  of  the  parties  possessed  a  power 
of  influence  over  the  other,  the  burthen  of  proof  lies  upon 
the  party  filling  the  relation  of  active  confidence  or  possess- 
ing the  power  of  influence,  as  the  case  may  be,  to  establish, 
beyond  all  reasonable  doubt,  the  perfect  fairness  and  honesty 
of  the  transaction." 

The  law  further  requires  that  the  fiduciary  must  show  that 
the  parties  were  substantially  at  arm's  length  and  upon  an 
equal  footing ;  that  the  donor  had  competent  and  independ- 
ent advice;  that  his  conduct  was  not  the  result  of  the  influ- 
ences caused  by  the  relation,  and  that  he  acted  voluntarily, 
deliberately  and  advisedly. 

Has  the  agent  complied  with  the  requirements  of  the  law? 
I  think  not.  There  was  no  independent  and  disinterested 
adviser.  The  counsel  who  prepared  the  several  deeds  and 
assisted  in  their  execution,  were  the  counsel  of  the  donee  and 
not  of  the  donor.  The  wife  was  no  competent  adviser,  in  the 
eye  of  the  law.  She  was  under  the  same  influence  as  the 
hui^'^and.      Keither  was   the  feeble  and   aged   man   upon  an 
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equal  footing  with  the  skilled  agent,  who  was,  in  the  language 
of  Farwell,  '^a  good  business  man  and  had  succeeded  in  every- 
thing which  he  had  undertaken,"  and  who  had  a  temptation 
before  him  which  onlv  true  virtue  could  resist. 

I  have  quoted  from  the  same  author  referred  to  in  the  ojiin- 
ion,  and  it  seems  to  me  that  the  principle  contained  in  the 
quotations  is  a  plain  one,  simply  expressed  and  directly  appli- 
cable to  the  facts  of  this  case. 

I  shall  proceed  to  refer  to  some  of  the  same  adjudged  cases, 
which,  it  is  said,  are  unlike  this  case  in  i*s  important  features. 
AVhile  the  facts  may  be  unlike,  the  broad,  comprehensive 
principle  in  all  the  cases  is  identical  with  the  citations  from 
Kerr. 

In  Gibson  v.  Jeyes,  6  Ves.  Jr.  266,  the  relation  of  attorney 
and  client  existed.  Lord  Eldon  said  the  parties  might  con- 
tract, but  that  it  resulted  from  the  rule  of  the  court  that  the 
whole  onus  of  the  case  was  thrown  upon  the  attorney.  He 
then  said:  "It  is  asked,  where  is  that  rule  to  be  found?  I 
answer,  in  that  great  rule  of  the  court,  that  he  who  bargains 
in  matter  of  advantage  with  a  person  placing  confidence  in 
him,  is  bound  to  show  that  a  reasonable  use  has  been  made  of 
that  confidence — a  rule  applying  to  trustees,  attorneys  or  any- 
one else.'' 

In  Billage  v.  Lauthee,  9  Hare,  534,  the  Vice  Chancellor 
said :  "  AYhere  a  gift  is  set  up  between  parties  standing  in  a 
confidential  relation,  the  onus  of  establishing  it  by  proof  rests 
upon  the  party  who  has  received  the  gift."  In  another  part 
of  the  same  opinion  it  is  said  :  "No  part  of  the  jurisdiction 
of  a  court  is  more  useful  than  that  which  it  exercises  in 
watching  and  controlling  transactions  between  persons  stand- 
ing in  a  relation  of  confidence  to  each  other.  The  jurisdiction 
is  founded  on  the  principle  of  correcting  abuses  of  confidence, 
and  ought  to  be  applied,  whatever  may  be  the  nature  of  the  con- 
fidence reposed  or  the  relation  of  the  parties  between  whom  it 
has  subsisted." 
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In  Harrison  v.  Guest,  6  Gex,  Mac.  &  Gordon,  424,  the  same 
general  principle  is  asserted  that,  whenever  the  fiduciary  rela- 
tion subsists  between  vendor  and  purchaser,  the  burden  of 
proof  is  on  the  party  who  sets  up  the  transaction  against  the 
person  whom  he  should  protect. 

In  CooJce  V.  Lamotte,  15  Beavan,  239,  Sir  J.  Romilt.y,  in 
speaking  of  the  confidential  relation,  said:  "The  rule  is, 
where  these  relations  exist,  by  means  of  which  a  person  is 
able  to  exercise  a  dominion  over  another,  the  court  will  annul 
the  transaction,  unless  the  person  taking  the  benefit  can  show  that 
the  transaction  was  a  righteous  one." 

Apply  this  rule  to  Muhlke,  and  it  is  a  just  one;  and  I  am 
afraid  that  he  would  never  succeed  in  proving  the  righteous- 
Tiess  of  the  transactions  with  Uhlich, 

In  Griffiths  v.  Robins,  3  Madd.  191,  there  was  no  technical 
fiduciary  relation,  yet  a  deed  of  gift  was  set  aside,  because  the 
donor,  an  old  person,  placed  confidence  in  the  donee,  and  the 
latter  did  not  show  that  the  deed  was  the  result  of  free  will. 

In  McCormick  v.  Malin,  5  Blackf.  509,  there  was  no  formal 
relation  of  principal  and  agent,  but  confidence  was  reposed, 
and  the  court  say  :  "  In  the  technical  relations,  such  as  prin- 
cipal and  agent,  client  and  attorney,  etc.,  equity  implies  a 
confidence;  and  in  all  contracts  between  them,  to  which  the 
confidence  extends,  requires  of  the  party  in  whom  the  trust  is 
reposed  the  highest  degree  of  good  faith.  On  him  rests  the 
duty  of  proving  that  the  contract  is  in  every  respect  fair  and 
equitable.  If  he  fails  in  this,  it  is  a  constructive  fraud,"  and 
the  contract  must  be  held  invalid. 

In  a  recent  case  in  Missouri  (Cadwallader  v.  West),  the 
principles  of  law  governing  cases  of  this  character  was  fully 
and  elaborately  discussed.  The  suit  was  brought  by  the  heirs 
of  Cadwallader,  deceased,  to  set  aside  a  deed  alleged  to  have 
been  obtained  by  undue  influence.  The  relation  of  medical 
adviser  and  patient  existed.  Cadwallader  was  an  old  bache- 
lor, and  Dr.  West  had  resided  in  the  same  house  with  him 
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for  thirteen  years.  There  was  no  proof  of  any  active  influ- 
ence, and  the  consideration  consisted  of  ordinary  medical 
services,  supervision  of  the  property  and  kind  care  of  the 
deceased.  The  value  of  the  property  was  about  fifteen  thou- 
sand dollars,  and  the  proof  showed  kindness  and  attention  on 
the  part  of  the  donee.  The  court  held  that  the  law  presumed 
the  deed  to  be  the  result  of  undue  influence,  emanating  from 
the  younger  and  stronger  party  ;  that  it  \Yixs  prima  facie  void, 
and  could  not  be  sustained  as  a  gift,  on  account  of  the  rela- 
tion of  confidence.  • 

This  court,  in  its  opinion,  refer  to  the  case  of  Butler  v. 
Haskell,  4:Dessa,ussure,  661,  and  deny  the  principle  asserted  in 
it  that  an  agent  is  legally  incapacitated  to  purchase  the  estate 
which  is  the  subject  of  the  agency. 

Yet  this  court  said  in  Dennis  v.  McCagg,  32  111.  429,  that 
an  agent  "was  disabled  from  dealing  in  the  matter  of  his 
a'^encv." 

In  Butler  v.  Haskell  the  relation  was  principal  and  agent, 
and  the  rule  declared  was,  that  where  a  great  advantage  is 
gained  by  the  agent  from  the  principal,  the  agent  must  prove 
the  transaction  perfectly  fair  and  pure. 

In  Ladd  v.  Grove,  33  Maryland,  188,  it  was  held  that  a  gift 
obtained  by  a  person  sustaining  a  confidential  relation  to  the 
donor,  is  prima  facie  void,  and  that  the  burden  of  proof  is 
upon  the  donee  to  establish  affirmatively  that  the  act  was  the 
free  and  unbiased  will  of  the  donor. 

Greenfield's  Estate,  14  Penn.  Stat.  489,  is  a  very  interesting 
case,  in  its  facts  as  well  as  in  the  clearness  of  the  law  an- 
nounced. The  court  declared  that  when  the  confidence  was 
established,  and  the  benefit  to  the  beneficiary,  then  arose  a 
case  of  constructive  fraud;  and  this  peculiarity,  withdrawing 
it  from  the  operation  of  ordinary  rules,  throws  upon  the  bene- 
ficiaries the  duty  of  showing  expressly  that  the  arrangement 
was  fair  and  conscientious,  and  beyond  the  reach  even  of 
suspicion. 
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I  think  the  principles  which  underlie  this  case,  as  developed 
by  the  facts,  have  been  fully  heretofore  settled  by  this  court. 
I  shall  only  refer  to  one  case  and  the  cases  therein  cited — 
Dennis  v.  McCagg,  supra.  In  that  case  the  relation  of  princi- 
pal and  agent  existed,  and  the  rule  is  declared  as  well  estab- 
lished, 'Hhat  trustees  and  others,  sustaining  a  fiduciary  and 
confidential  relation,  can  not  deal  on  their  own  account  with 
the  thing  or  the  persons  falling  within  that  trust  or  relation- 
ship. The  temptation  of  self-interest  is  too  powerful  and 
insinuating  to  be  trusted;  and  it  must  be  removed  by  taking 
away  the  right  to  hold  the  property  purchased." 

How  applicable  is  the  language  to  the  facts  of  this  case! 
Rarely,  if  ever,  has  anyone  possessed  the  confidence  which 
Muhlke  had.  Rarely,  if  ever,  has  anyone  been  allured  by  so 
great  temptation.  Apply  the  rule,  and  remove  the  tempta- 
tion for  the  benefit  of  him  and  others  in  the  future. 

In  its  opinion,  the  court  seem  inclined  to  draw  a  distinction 
between  the  relation  of  principal  and  agent  on  the  one  hand, 
and  attorney  and  client,  and  trustee  aud  cestui  que  trust  on  the 
other.  While  some  distinction  is  preserved  in  some  of  the 
adjudged  cases — regarding  these  relations  abstractly — there 
is  no  reason  for  the  distinction  in  this  case.  Muhlke  was  not 
only  sole  agent,  but  was  relied  on  as  an  intimate  friend;  was 
quasi  spiritual  adviser;  a  confidant  of  family  secrets,  aud  was 
regarded  with  adoration  as  "guardian  angel." 

In  such  a  case,  if  ever,  the  rule  of  law  to  which  I  have 
adverted  should  be  applied  in  all  its  stringency.  A  court  of 
equity,  under  the  circumstances,  should  act  without  any  re- 
gard to  positive  fraud,  upon  a  principle  independent  of  any 
proof  of  deceit  or  imposition — a  principle  arising  out  of  mo- 
tives of  general  public  policy,  and  for  the  protection  of  weak- 
ness and  imbecility,  resulting  from  the  infirmities  of  age  and 
the  trustfulness  of  a  second  childhood. 

After  the  most  thorough  examination,  I  have  not  found  a 
single  case — save  the  opinion  in  this  case — in  which,  where 
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such  unbounded  confidence  existed^  a  similar  rule  has  been 
recognized. 

In  cases  of  trifling  benefits  or  gifts  bestowed  somewhat 
commensurate  with  the  services  rendered  or  the  friendship 
given,  there  would  not  be  the  same  ground  for  interference, 
upon  proof  of  the  mere  fact  of  the  confidential  relation.  The 
strong  presumption  of  unfairness  or  undue  influence  might 
not  then  arise.  But  when  so  large  an  estate  is  almost  given 
away,  and  the  ties  of  nature  are  severed,  suspicion  of  wrong 
can  no  longer  sleep;  and  when  the  donor  is  an  infirm  and 
blind  old  man,  confiding  as  a  child,  tlie  suspicion  is  strength- 
ened into  absolute  conviction. 

Another  fact  should  be  considered :  the  inadequacy  of  the 
consideration.  The  deeds  to  the  agent  import  a  considera- 
tion, when  in  fact  there  was  none  except  the  services  rendered. 
The  answer  sets  up  the  conveyance  as  a  gift.  This  creates  a 
suspicion,  but  I  shall  not  pursue  the  question  thus  presented. 
The  services  constituted  a  grossly  inadequate  consideration, 
such  as  shocks  the  mind  and  furnishes  a  strong  presumption 
that  undue  advantage  had  been  taken,  when  we  consider  the 
weakness  and  age  of  the  grantor.  This  presumption  the  pur- 
chaser should  remove  by  proof.  Butler  v.  Haskell,  supra; 
Cadivalkider  v.  West,  supra. 

I  think  the  inadequacy  was  so  gross  as,  in  the  language  of 
Lord  Er.DON,  in  Coles  v.  Trecothick,  9  Ves.  Jr.  234,  to  "shock 
the  conscience"  and  is  evidence  of  fraud.  Horse  v.  Royal,  12 
Ves.  355. 

There  is  one  other  fact  connected  with  this  transaction  to 
which  reference  ought  not  to  be  omitted,  and  which  adds  to 
the  bad  faith  of  the  arrangement  of  September,  1867. 

At  the  date  of  the  deed,  in  1865,  Muhlke  and  Uhlich  en- 
tered into  a  solemn,  written  agreement,  and  in  consideration 
of  the  deed  then  made,  and  as  full  compensation  for  all  past 
and  futui'e  services  during  the  life  of  Uhlich,  and  for  acting 
as  executor  in  the  management  of  the  property  after  his  death, 
the  agent  covenanted  to  accept  the  deed.     In  a  little  over  two 
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years  he  violated  this  solemn  covenant,  and  quadrupled  his 
compensation.  If  the  first  transaction  was  fair,  justice  would 
say  that  the  agent  was  estopped;  but  he  could  not  withstand 
the  temptation,  and  grasped  the  greater  gain,  which  his  rela- 
tion enabled  him  to  achieve. 

I  think  that  the  agent  has  wholly  failed  to  i^emove  the  pre- 
sumptions of  the  law,  and  show  the  transactions  fair,  pure, 
conscientious,  equitable  and  to  be  the  result  of  the  free  and 
unbiased  will  of  the  donor. 

I  am,  therefore,  of  opinion  that  the  whole  arrangement  is 
invalid. 

Is  the  complainant  estopped  from  invoking  the  aid  of  equi- 
ty? He  should  not  be  debarred  the  relief  prayed  for,  on 
account  of  the  acceptance  of  the  deed  from  his  father  and  the 
execution  of  the  deed  to  his  brother  and  Muhlke. 

The  transaction  of  September,  1867,  was  an  entirety.  Fraud 
taints  the  whole  of  it.  In  ordinary  cases,  equity  will  undo 
the  whole  transaction,  and  place  the  parties  in  their  former 
situation.     Danherry  v,  Cockburn,  1  Meriv.  640. 

When  the  deeds  to  the  agent  are  void,  the  other  instru- 
ments forming  a  part  of  the  scheme  are  likewise  impeached. 
They  emanated  from  the  same  brain ;  were  nurtured  and  pro- 
duced under  the  same  influences;  were  for  the  same  illegal 
purpose — to  grasp  possession  of  the  estate. 

It  can  not  be  said  that  Henry  knew  the  intent,  object  and 
effect  of  the  deeds.  He  requested  permission  to  take  them,^ 
examine  them  and  consult  a  lawyer.  This  reasonable  request 
was  refused  ;  and  Smith,  the  attorney  of  the  agent,  said  to 
him  :  "  You  had  better  sign ;  if  you  do  not  sign  to-day,  you 
shall  have  nothing."  It  is  true,  the  deeds  were  read  to  him, 
and  he  delayed  three  days  before  signing ;  but  the  mere  read- 
ing, under  the  circumstances,  was  not  sufficient.  He  was  an 
unprofessional  man,  and  the  proof  should  be  satisfactory  that 
the  nature,  effect  and  contents  of  the  deeds  were  explained  to- 
and  perfectly  understood  by  him.     Kerr  on  Fraud,  387.. 
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Besides,  Henry  was  in  the  presence  of  a  father,  prejudiced 
against  him — it  may  be  justly — and  of  others  who  desired  and 
were  laboring  for  his  disinherison.  He  was  not  informed  of 
the  arrangement.  The  plan  was  concealed  from  him.  Here 
was  a  family  settlement,  as  it  is  termed,  and  he,  as  one  of  the 
family,  had  not  the  information  upon  which  to  act  advisedly 
and  deliberately. 

An  estoppel  is  not  favored  in  law,  and  might  properly  be 
sustained  to  prevent  the  perpetration  of  a  fraud,  but  not  to 
encourage  a  fraud. 

There  should  be  no  confirmation  of  a  transaction  so  incon- 
sistent with  justice,  so  unnatural  and  so  presumptive  of  fraud. 
If  so,  it  would  be  a  ratification  of  an  act  which  should  never 
have  been  performed. 

I  think  the  decree  should  be  reversed,  and  the  relief  asked 
granted. 

Mr.  Chief  Justice  Lawrence  :  I  fully  concur  in  the  dis- 
senting opinion  of  Mr.  Justice  Thornton.  In  my  judgment, 
the  facts  disclosed  in  this  record  show  a  gross  breach  of  the 
obligations  imposed  by  a  fiduciary  relation. 

Mr.  Justice  McAllister,  having  been  of  counsel  in  the 
cause  originally,  took  no  part  in  the  decision  upon  the  rehear- 
ing. 
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ACCOUNTING. 

Op  an  error  therein. 

1.  Where  there  is  a  question  whether  parties  to  an  action  have 
accounted  and  agreed  upon  a  balance  due,  it  is  not  error  for  the  court, 
when  the  evidence  warrants  it,  to  instruct  the  jury  that,  if  any  error 
was  committed  in  such  settlement,  accidental  or  otherwise,  such  ac- 
counting is  not  binding  upon  the  party  against  whom  it  is  made. 
Eddie  v.  Eddie,  134. 

ACTIONS. 

Action  by  attorney  for  services. 

Where  he  has  no  license.     See  ATTORNEY  AT  LAW  1. 

Collection  of  taxes. 

Of  the  remedy  therefor.     See  TAXES,  4. 

Between  a  corporation  and  its  members. 

Of  the  right  of  a  person  to  sue  a  corporation  of  which  he  is  a  member. 
See  CORPORATIONS,  1,  2,  3. 

Sale  of  personalty — failure  of  consideration. 
Remedy  in  respect  thereto.     See  ASSUMPSIT,  1. 

To  recover  back  money  voluntarily  paid.    See  PAYMENT,  1. 

ADMINISTRATION  OF  ESTATES. 

Costs  on  presentation  of  claims. 
Who  shall  be  liable.    See  COSTS,  1. 

ADMISSIONS.    See  EVIDENCE,  6. 
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pKINClPAL  AND  AGENT. 

1.  Of  dealings  between  them — and  herein,  of  the  burden  of  proof  in 
relation  to  the  fairness  of  tlie  transaction.  Where  a  convej'ance  is  made 
to  the  confidential  agent  and  adviser  of  the  grantoi',  it  is  not  void  mere- 
ly by  reason  of  the  relation  thiis  existing  between  the  grantor  and  the 
grantee.     UMich  v.  Muhlke,  et  al.  499. 

2.  Nor  does  it  devolve  upon  the  grantee,  standing  in  this  relation, 
to  prove,  in  the  first  instance,  tliat  he  did  not  use  the  influence  he 
possessed  over  the  grantor  to  induce  the  deed — that  he  did  not  abuse 
the  confidence  reposed  in  l)im.     Ibid.  499. 

3.  A  confidential  relation  gives  cause  of  suspicion,  and  the  circum- 
stances under  wliich  a  deed  is  made  during  such  a  relation,  must  be 
closely  scanned ;  and  if  a  reasonable  suspicion  exists  that  confidence 
has  been  abused  where  reposed,  the  deed  should  be  set  aside.  Ibid. 
499. 

4.  Bui  tlie  suspicion  maj^be  removed,  and  to  render  such  a  transac- 
tion valid,  it  is  only  necessary  to  show  that  the  other  party  had  com- 
petent and  disinterested  advice,  or,  that  he  performed  the  act,  or 
entered  into  the  transaction,  voluntarily,  deliberately  and  advisedly, 
knowing  its  nature  and  effect,  and  that  his  consent  was  not  obtained 
by  reason  of  the  power  and  influence  to  which  the  relation  might  be 
supposed  to  give  rise.     Ibid.  499. 

5.  A  gift  by  one  to  another,  who  has  been  for  many  years  his  con- 
fidential agent  and  adviser,  is  valid,  unless  the  party  who  seeks  to  set 
it  aside  can  show  that  some  advantage  was  taken  by  the  agent  of  the 
relation  in  which  he  stood  to  the  donor.     Ibid.  499. 

Where  one  is  employed  for  a  certain  time. 

G.  Rights  of  the  employee  when  prevented  by  the  employer  from  serving 
his  full  time.     See  MEASURE  OF  DAM..  GES,  1,  3. 

AGISTMENT. 

Diligence  required  op  an  agister. 

1.  A  person  receiving  a  horse  to  pasture  for  hire  is  only  bound  to 
the  use  of  reasonable  care  of  the  property,  and  only  becomes  liable 
for  loss  or  injury  to  such  property  where  there  is  a  want  of  such  care. 
Mansfield  v.  Gole,  191. 

2.  Where  the  owner  of  a  horse  places  it  in  the  hJinds  of  an  agister, 
and  the  owner  knows  the  animal  to  be  breachy,  if  he  desires  to  have 
more  than  ordinary  care  bestowed  in  keeping  the  animal,  he  should 
contract  for  such  superior  diligence.     Ibid.  191. 
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AGRICULTURAL  SOCIETY. 

Which  of  two  entitled  to  State  bounty. 

1.  UiidtT  tlie  act  of  Ma}'  18,  1857,  and  the  subsequent  act  of  1861, 
providing  for  the  payment  of  $100  by  the  State  to  countj'' agricultural 
societies,  the  society  first  duly  organized  is  entitled  to  tlie  bounty. 
Iroquois  Agricultural  Society  v.  Bates  and  Lippincott,  490. 

2.  Where  two  agricultural  societies  organized  in  the  same  county, 
each  applied  for  the  State  bounty,  and  the  board  of  supervisors  de- 
cided that  the  society  last  organized  was  entitled  to  it,  upon  which  the 
auditor  acted  with  notice  of  the  facts:  Held,  on  applicatiou  for  man- 
damns  by  tlie  older  society,  that  the  petitioner  was  entitled  to  the 
bounty,  and  tliat  the  action  of  tlie  board  of  supervisors  could  not  affect 
the  question.     Ibid.  490. 

ALIMONY.     See  DIVORCE,  2. 

ALLEGATIONS  AND  PROOFS.    See  PLEADING  AND  EVIDENCE, 

1  to  4. 

AMBOY,  COURT  OF  COMMON  PLEAS  OF. 
Its  tehritorial  jurisdiction.     See  JURISDICTION,  5. 

AMENDMENTS. 

Amendment  op  pleadings. 

1.  In  a  suit  in  chancery  to  enforce  a  mechanic's  lien,  after  the 
cause  was  submitted  to  the  juiy,  it  being  discovered  that  the  replication 
which  had  been  filed  transposed  the  parties,  the  court  permitted  a  for- 
mal and  proper  replication  to  be  filed:  Held,  that  such  action  of  the 
ciiiiri  was  not  error.     Buckley  v.  Boutellier,  293. 

A:mendment  op  bill  in  chancery. 

2.  Effect  thereof  upon  the  proof  in  respect  to  the  sulked  of  the  amend- 
ment.    See  PLEADING  AND  EVIDENCE,  4. 

Amendment  op  decree. 

3  At  subsequent  term.  Upon  the  rendering  of  a  final  decree  in  a 
chancery  suit,  one  of  the  defendants  took  an  appeal  therefrom  to  this 
court.  After  the  record  was  filed  in  this  court,  and  errors  assigned 
hereon,  at  the  instance  of  appellees,  complainants  below,  the  decree 
was  amended  at  a  subsequent  term  to  the  one  at  which  it  was  ren- 
dered, so  as  to  exclude  appellajit  from  its  force:  iZeM,  such  practice 
was  irregular,  and  should  not  have  been  permitted,  and  this  court 
could  only  decide  on  the  original  record.  lUinois  Land  and  Loan  Co. 
■v.  McCormick  et  (d.  'd'2'2. 

;>5_Gl8T  III. 
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APPEALS  AND  WRITS  OF  ERROR. 

Appeal  from  a  county  court. 

1.  In  what  manner  perfected.  Where  the  county  court  rendered  a 
judgment,  and  the  defendant  filed  in  that  court  an  appeal  bond  which 
was  approved  by  the  county  judge  before  the  espiration  of  twenty 
days :  Held,  the  appeal  was  perfected,  altliough  the  bond  was  not  sent 
to  the  court  to  which  the  appeal  was  taken  until  after  that  time.  An 
appeal  taken  from  the  probate  court  may  be  perfected  in  the  same 
manner  that  appeals  may  be  from  justices  of  the  peace.  Beardsley  v. 
mil,  354. 

2.  Appeal  bond  by  an  administrator — whether  his  individual  bond. 
Where  an  administrator  appeals,  and  the  condition  of  the  bond  recites 
that  he  is  administrator,  and  at  the  end  of  his  signature  to  the  bond  he 
adds  "Adm'r,"  tlie  court  will  not  hold  this  is  an  individual  bond  of 
the  administrator.    Ibid.  354 

3.  WheJi  to  object  to  defective  appeal  bond.  A  defect  in  the  condition 
of  such  a  bond  must  be  objected  to  in  the  court  to  which  the  appeal  is 
taken,  to  be  availing.  Such  objection  comes  too  late  when  made  for 
the  first  time  in  this  court.     Ibid.  354. 

Stare  decisis. 

4.  Where  a  case  has  been  twice  before  this  court,  and  all  of  the 
questions  decided  in  the  same  way  on  both  trials,  when  the  record  is 
brought  here  a  third  time  on  the  same  questions,  the  court  will  refuse 
to  again  consider  the  errors  assigned.  The  case  must  be  considered  as 
determined  by  the  former  adjudications,  and  the  questions  can  not  be 
opened  for  re-discussion.     Cook  v.  Nortoiiet  al.  285. 

APPEARANCE. 

Cures  defective  service  of  process. 

1.  Where  the  record  shows  the  appearance  of  a  defendant  by  attor- 
ney, and  the  filing  of  a  plea  to  the  merits,  and  the  attorney  was  em- 
ployed in  the  case  at  a  former  term,  the  defendant  will  be  concluded 
by  the  action  of  his  attornej'^,  and  all  defects  and  irregularities  in  the 
service  will  be  cured.     O^Brien  v.  Elaynes,  494. 

ARBITRATIONS  AND  AWARDS. 

Certainty  in  an  award. 

1.  As  a  general  principle,  an  award  must  be  certain  in  itself,  but 
certainty  to  a  common  intent  is  all  that  is  required.  The  award  must 
clearly  establish  the  rights  of  the  parties  to  the  thing  or  matter  in  con- 
troversy, but  parol  evidence  is  always  resorted  to  for  the  purpose  of 
identifying  the  matter  or  thing.     Burrows  v.  Chithrieet  al.  70. 
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ARBITRATIONS  AND  AWARDS. 

Certainty  in  an  award.     Conti?iued. 

2.  If  the  award  settles  the  rights  of  the  parlies,  and  can  be  ren- 
dered certain  by  reference  to  accounts  or  other  documentary  evidence, 
it  will  be  sustained.     Burrows  v.  Outhrieet  al.  70. 

3.  As,  where  an  award  makes  reference  to  an  account,  the  account 
may  be  properly  referred  to  for  the  purpose  of  ascertaining  the  mean- 
ing of  or  explaining  the  award.     Ibid.  70. 

4.  The  award  is  to  be  judged  of  according  to  a  common  intent  con- 
sistent with  fair  and  reasonable  presumption,  and  if  it  is  so  far  certain 
as,  from  the  nature  of  the  subject  of  it,  could  be  reasonably  expected, 
and  the  directions  of  the  arbitrators  can,  with  tolerable  ease,  be  re- 
duced to  a  certainty,  as  by  reference  to  any  written  document  or  the 
inspection  of  any  particular  thing,  house  or  land,  it  will  not  be  im- 
peachable on  the  ground  of  uncertainty.     Ibid.  70. 

5.  When  objection  for  uncertainty  sliould  be  raised.  The  objection 
that  an  award  is  not  certain  or  filial  should  be  made  before  judgment 
is  pronounced  thereon.     Ibid.  70. 

Estoppel — denial  of  validity  of  award. 

6.  By  acting  under  it.  Where  the  afiairs  of  a  partnership  had  been 
submitted  to  arbitration,  and  after  judgment  was  pronounced  thereon, 
and  at  a  subsequent  term  of  the  conrt,  one  of  the  parties  acted  under 
the  award  by  entering  a  motion  for  a  rule  on  the  other  party,  requir- 
ing the  latter  to  make  and  file  under  oath  a  detailed  and  itemized  state- 
ment of  all  his  receipts  and  disbursements  as  receiver  and  trustee  un- 
der and  by  virtue  of  the  award,  it  was  held,  that  such  party  was  tliere- 
by  estopped  from  thereafter  questioning  the  validit}'  of  tlie  award- 
Ibid.  70. 

Conclusiveness  of  judgment  on  award. 

7.  The  judgment  rendered  upon  an  award  is  conclusive  of  its  valid- 
ity unless  impeached  for  fraud.     Ibid.  70. 

Remedy  to  enforce  compliance. 

8.  By  attachment  for  contempt.  After  judgment  had  been  pro- 
nounced upon  an  award,  and  one  of  the  parties  thereafter  refused  to 
comply  with  its  terms,  it  was  held,  tliat  at  a  subsequent  term  the  court 
might  properly  rule  such  party  to  comply  with  the  award  within  the 
time  fixed  by  the  court,  and  on  his  failure  so  to  do,  to  consider  Jiim  as 
in  contempt,  to  be  dealt  with  accordingly.     Ibid.  70. 

Omission  to  give  notice  of  the  hearing. 

9.  When  it  may  be  questioned.  In  a  suit  in  chancery  to  enjoin  the 
collection  of  a  judgment  obtained  upon  an  award,  it  was  complained 
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ARBITRATIONS  AND  AWARDS. 

Omission  to  give  notice  op  the  hearing.     Continued. 

that  the  arbitrator  gave  uo  notice  to  the  parties  of  the  hearing  before 
him :  Held,  tliat  as  the  fact  of  such  omission  must  have  been  known 
to  the  complainant  on  the  trial  of  the  cause  on  the  award,  and  could 
have  been  then  determined,  equity  could  not  relieve  against  it.  Hub- 
bard V.  Hubbard  et  al.  228. 

Interest  op  an  arbitrator. 

10.  If  known  to  the  party  objecting  to  the  award.  The  object  to  be 
determined  by  the  arbitration  was  the  balance  due  from  complainant, 
as  purcliaser  of  a  certain  lot  of  ground,  to  his  grantor,  and  it  was  fur- 
ther complained  that  the  arbitrator  had  an  interest  in  the  subject  mat- 
ter submitted  to  him.  It  appeared  the  arbitrator  was  only  interested 
in  tliis  way :  The  money  whicli  the  grantor  had  received  in  part  pay- 
ment for  the  land  was  not  paid  by  complainant  directly  to  him,  but 
was  loaned  to  the  arbitrator  and  by  him  advanced  to  the  grantor: 
Held,  as  complainant  well  knew  of  such  interest  of  the  arbitrator  when 
he  chose  to  submit  the  matter  in  dispute  to  him,  he  could  not  be  al- 
lowed afterwards  to  set  up  such  interest  to  defeat  the  award.  Ibid. 
228. 

Must  be  a  proper  submission. 

11.  After  issue,  the  parties  to  a  suit  by  stipulation  referred  the 
cause  to  a  referee  to  hear  the  evidence  and  try  the  case,  and  provided 
therein  that  judgment  sliould  be  entered  on  his  finding  as  on  the  find- 
ing of  the  court.  The  court  heard  no  evidence,  and  judgment  was 
rendered  upon  the  mere  report  of  the  referee  of  a  gross  sum.  The 
referee  was  not  sworn,  nor  were  the  witnesses:  HeM,  that  as  tliere 
was  no  proper  submission  according  to  the  statute,  the  court  had  no 
jurisdiction  to  i-ender  judgment  upon  the  report.  Gregory  v.  Healy 
et  al.  470. 

ARREST  OF  JUDGMENT. 

Defective  declaration. 

1.  Where  a  declaration  fails  entirely  to  show  any  right  in  the 
plaintiff  to  maintain  the  action,  as  where  the  suit  is  upon  an  instru- 
ment payable  to  a  third  party,  and  no  indorsement  or  transfer  is 
averred,  a  motion  in  arrest  of  judgment  should  prevail.  Commercial 
Insurance  Co.  v.  Treasury  Bank,  482. 

ASSIGNMENT. 

Assignment  op  mortgage. 

1.  To  indemnify  bail.  Parties  living  in  this  State  and  executing  a 
mortgage  to  be  used  in  the  State  of  Ohio,  to  indemnify  any  person  who 
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ASSIGNMENT.    Assignment  op  mortgage.     Continued. 

might  become  bail  for  a  person  in  that  State,  which  is  assigned  to 
such  bail,  is  valid,  and  ma}'  be  enforced  to  the  extent  of  loss  by  the 
bail  on  the  recognizance.     Stevens  et  aZ.  v.  Hay,  Admr.  399. 

3.  Where  a  person  became  such  bail  on  the  assurance  that  the 
note  and  mortgage  were  assigned  to  him  as  an  indemnity,  and  after 
his  death  these  instruments  properly  assigned  to  him  are  found 
amongst  the  papers  of  the  attorney  who  procured  him  to  become  bail, 
and  who  had  also  died,  the  presumption  is,  that  tlie  assignment  waa 
properly  made.     Ibid.  399. 

Assignment  op  policy  op  instir.^nce. 

3.  In  order  to  give  a  right  of  action  on  a  policy  of  insurance  for  a 
a  loss,  to  an  assignee  in  his  name,  the  insurance  company  and  the  as- 
sured must  act  together  iii  effecting  an  indorsement.  Commercial  In- 
suranee  Co.  v.  Treasury  Bank,  482. 

Assignment  after  maturity. 

4.  Subject  to  payments  made  to  the  payee.     See  PAYMENT,  3. 


ASSUMPSIT. 

Whether  the  action  will  lie. 

1.  In  an  action  of  assumpsit,  the  plaintiff  sought  to  recover  the 
value  of  a  horse,  buggy  and  harness,  delivei'ed  to  the  defendants  upon 
a  contract  under  seal  by  which  they  agreed,  upon  certain  conditions, 
to  convey  to  the  plaintiff  a  certain  lot  of  ground.  The  plaintiff  based 
his  action  upou  the  theorj'  that  defendants  had  refused  to  perform 
their  contract:  Held,  that,  in  order  to  maintain  assumpsit,  it  would  be 
necessary  to  prove  the  sale  of  the  horse,  buggy  and  harness,  by  the 
defendants,  or  their  conversion  in  some  way  into  money  or  money's 
worth,  and  in  the  absence  of  such  proof  the  plaintiff  should  resort  to 
covenant  on  the  sealed  instrument  to  recover  his  damages,  or,  treat- 
ing the  contract  as  rescinded,  trover  or  replevin  for  the  property,  after 
demand  made.    Johnston  et  al.  v.  Salisbury,  316. 

ATTACH]\1ENT. 

No  return  as  to  property. 

1.  Service  on  garnishees — waiver  of  irregularity.  AVhere  the  return 
•  of  the  sheriff  failed  to  show  that  he  was  unable  to  find  property  to  sat- 
isfj'-  a  writ  of  attachment,  but  was  regularly  served  on  a  number  of 
garnishees:  Held,  that  whilst  it  would  have  been  more  regular  to 
have  returned  nulla  bona,  and  although  the  garnishees  might  have 
quashed  the  return,  if  not  amended,  the  court,  nevertheless,  acquired 
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jnrisfliction,  and  the  irregularity  is  waived  by  answering  interrogato- 
ries. A  levy  on  property,  or  service  of  a  garnishee,  is  necessar}'^  to 
coiifcM' jurisdiction  in  a  suit  hy  attachment.     Truitt  v.  Oriffin,  2f6. 

Judgment  on  constructive  notice. 

2.  Effect  of  sale  tliereunder,  as  a  satisfaction.  Whatever  maybe  the 
legal  eftect  of  a  judgment  in  attachment  on  constructive  notice,  a  sale 
of  property  thereunder,   for  onl}^  a  portion  of  the  debt,   can  not  be 

■  treated   tis  a   sMtisfaction   of  the  claim  upon  which  the  judgment  is 
based,  beyond  the  amount  of  tlu^  sale.     Gibbons  v.  Bressler,  110. 

Jurisdiction — when  conferred. 

3.  Effect  of  error.  An  affidavit  filed,  a  bond  given,  an  attachment 
issued  and  levied,  publication  made  and  proof  thereof,  confer  jurisdic- 
tion upon  tlie  court;  and  altliough  the  court  may  have  erred  in  ap- 
plj'ing  the  law  to  the  fnct.s,  still  the  judgment  is  not  void.    Ibid.  110. 

Whether  judgment  conclusive. 

4.  As  regards  third  persons.  Tliere  is  no  doubt  a  judgment  in 
attachment  witliout  service  or  appearance  will  protect  strangers  to 
the  record  in  rights  acquired  by  purchase  of  the  property  under  it. 
Bliss  et  al.  v.  Heasty  et  al.  338. 

5.  As  betioeen  the  parties,  in  suit  for  wrongfully  suing  out  the  writ. 
But  the  plaintiff  and  the  sureties  on  his  bond  are  liable  to  the  defend- 
ant for  all  damage  he  sustains  by  the  wrongful  suing  out  of  the  writ, 
and  this,  too,  whether  or  not  the  suit  progresses  to  a  judgment.    Ibid. 

388. 

6.  Whether  a  bar  to  another  suit  to  recover  an  unsatisfied  balance. 
Where  a  judgment  in  rem  is  recovered  in  a  proceeding  by  attachment, 
there  being  no  personal  service  or  appearance,  and  the  property  levied 
on  is  insufficient  to  pay  it,  the  plaintiff,  to  recover  the  balance,  must  sue 
on  the  original  indebtedness;  and  in  such  a  suit  the  defendant  may 
setup  any  defense  he  could  had  the  attachment  proceeding  never  been 
instituted.  In  such  a  case,  the  defendant  is  not  concluded  by  the 
judgment  in  attachment,  and  it  can  only  be  pleaded  in  bar  to  the  ex- 
tent of  the  satisfaction  had  under  it.     Ibid.  338. 

7.  Where  there  is  service  or  appearance  by  the  defendant,  then  the 
case  would  probably  be  entirely  different.    Ibid.  338. 

ATTORNEY  AT  LAW. 

Recovery  for  services. 

1.  Without  license  to  practice.  Where  a  party,  representing  him- 
self to  be  an  attorney,  was  employed  by  another  as  such,  and  it  ap- 
peared he  had  no  license  to  practice  as  an  attorne}"-,  and  in  all  he  did 
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acted  as  a  regularly  licensed  attorney,  it  was  lield,  he  could   not  re- 
cover for  the  services  so  rendered.     Tedricket  al.  v.  Uwer,  189. 

Authority  to  discharge  judgment. 

2.  Where  desperate  claims  are  put  into  the  hands  of  an  attorney 
for  collection,  with  information  that  the  defendant  can  not  paj'^  any- 
thing and  that  the  plaintiffs  had  offered  to  take  sixt}"-  cents  on  the  dol- 
lar, and  with  instructions  to  take  t])e  claims  and  do  the  best  he  can 
with  them,  but  giving  liim  no  specific  directions,  such  instructions 
full}'  authorize  the  attorney,  after  judgment,  and  execution  returned 
no  propert}'  found,  to  settle  the  claims  and  discharge  the  judgment 
upon  the  receipt  of  fifty  cents  on  the  dollar.  Vickery  v.  McGlellan 
et  al.  311. 

3.  Ratification  unnecessary.  Although  an  attorney,  by  virtue  of 
his  general  character  as  such,  has  uo  power  to  discharge  his  client's 
judgment  by  receiving  a  less  amount  or  anything  but  money  in  satis- 
faction tliereof,  j^et,  where  he  has  a  special  authoritj'  so  to  do,  and 
does  it,  no  subsequent  ratification  is  necessary.  Ibid.  311. 

Misconduct  in  office. 

4.  This  court  is  not  constituted  a  censor  of  morals,  so  as  to  require 
it  to  pronounce  upon  the  style  of  manners  and  conversation  which 
becomes  a  member  of  the  bar.     The  People  v.  Palmer,  255. 

5.  But  this  court  has  the  power,  under  the  statute,  at  discretion,  to 
strike  the  name  of  any  attorney  or  counselor  at  law  from  the  roll,  for 
mal-conduct  in  office.     Ibid.  255. 

6.  The  statute  further  makes  it  the  duty  of  the  court,  whenever  it 
shall  be  made  to  appear  that  any  attorney  has  neglected,  upou  demand 
and  tender  of  reasonable  fees,  to  pay  over  or  deliver  money  or  prop- 
erty to  his  client,  to  direct  that  the  name  of  such  attorney  shall  be 
stricken  from  the  roll  of  attorneys.     Ibid.  225. 

7.  At  whose  instance  the  name  of  an  attorney  may  be  stricken  fromthe 
roll.  Tlie  statute  which  authorizes  "anj'  person  interested"  to  apply 
for  a  rule  upon  an  attorney  who  has  failed  to  paj'  over  money  col- 
lected, to  show  cause  why  his  name  should  not  be  stricken  from  the 
roll,  should  not  receive  the  narrow  construction  that  the  person  who 
may  make  the  application  must  be  a  creditor.  The  members  of  the 
profession,  and  other  persons  besides  creditors,  have  a  deep  interest  in 
the  purity  of  those  who  sustain  such  important  relations  to  the  pub- 
lic.    Ibid.  255. 

BAIL.     See  CRIMINAL  LAW,  1,  2. 
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BAILMENT. 
Degree  of  care  required  op  an  agister.      See  AGISTMENT,  1,  2. 

BANKRUPTCY. 

Chattel  mortgage. 

1.  Whether  affected  by  the  bankrupt  law.  TJnder  the  bankrupt  law, 
a  chattel  mortgage  remains  unaffected  by  the  application  of  the  mort- 
gagor for,  and  his  obtaining  a  discharge  in  bankruptcy ;  and,  notwith- 
standing such  bankruptcy,  the  mortgagee,  when  the  debt  falls  due, 
may  take  possession  of  the  mortgaged  property  as  he  could  of  his  own 
temporarily  in  the  possession  of  the  bankrupt.  The  assignee  in  bank- 
ruptcy only  takes  the  equity  of  redemption.  The  lien  and  the  right 
to  assert  it  remain  unimpaired.    Bentley  Y.WeUs,  59. 

2.  Where  a  person,  unable  to  pay  his  debts,  borrows  money  and 
gives  a  chattel  mortgage  to  secure  its  payment,  although  the  mort- 
gagee knows  the  fact,  that  will  not  invalidate  the  mortgage.  To  have 
that  effect,  the  mortgagee  must  know  that  the  mortgagor  was  execu- 
ting it  in  contemplation  of  bankruptcy,  and  with  a  view  to  prevent  its 
going  into  the  hands  of  the  assignee,  and  from  being  distributed 
among  his  creditors.  This  is  the  only  reasonable  and  just  construc- 
tion that  can  be  given  to  the  bankrupt  law.     Ibid.  59. 

BILLS    OF    EXCEPTIONS.      See    EXCEPTIONS  AND    BILLS    OF 
EXCEPTIONS,  1. 

BILL  OF  PARTICULARS.     See  PRACTICE,  4. 

BONDS. 
Appeal  bond  by  an  administrator. 

When  regarded  as  his  individual  bond.  See  APPEALS  AND  WRITS 
OF  ERROR,  2. 

BURDEN  OF  PROOF.     See  CARRIERS,  3. 

CARRIERS. 
Restricting  liability  by  contract. 

1.  To  what  extent  allowable,  and  whether  the  shipper  assents  thereto. 
Where  a  common  carrier  inserts  in  the  shipping  receipt  a  condition 
that  the  company  will  not  be  liable  for  loss  beyond  a  specified  sum, 
being  less  than  the  value  of  the  goods  shipped  :  EM,  that  such  stip- 
ulation does  not  release  the  common  carrier  unless  it  appears  that  the 
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shipper  knew  of,  and  assented  to,  the  limitation.     Adams  Express  Co. 
V.  Stettaners,  184. 

2.  Where  the  receipt  contains  such  a  stipulation,  and  that  tlie  car- 
rier shall  only  be  held  liable  for  gross  negligence,  and  it  is  assented  to 
by  the  shipper,  still  the  carrier  would  be  bound  for  the  use  of  reason- 
able care.  Common  carriers  can  not,  by  contract,  excuse  themselves 
from  reasonable  care  and  diligence.     Ibid  184. 

Loss  OP  GOODS — BURDEN   OP   PKOOP. 

3.  Where  a  person  sends  goods  by  an  express  company  and  they 
fail  to  arrive  at  their  destination,  that  raises  against  the  compan)'  the 
presumption  of  the  want  of  ordinary  care.  The  company  has  it  within 
their  power  to  trace  the  goods  and  discover  where  they  were  lost, 
whilst  it  is  not  so  with  the  shipper,  and  hence  the  burden  is  upon  the 
carrier  to  show  that  he  has  used  reasonable  care,  notwithstanding  he 
may  have  stipulated  he  was  only  to  be  held  liable  for  gross  negligence. 
Ibid.  184. 


CATTLE  RUNNING  AT  LARGE. 

Under  act  op  1867. 

In  an  action  of  replevin  for  the  alleged  wrongful  taking  and  deten- 
tion by  the  defendant  of  ninety  head  of  cattle  belonging  to  the  plain- 
tiff, the  defendant  justified  the  taking  and  detention  of  the  cattle  under 
the  act  of  March  7,  1867,  entitled  "An  act  to  prevent  domestic  animals 
from  running  at  large  in  the  counties  of  Monroe,  St.  Clair,  and  other 
counties."  It  appeared  the  plaintiff's  cattle  were  in  the  field  of  one 
Dement,  with  the  consent  of  the  lattei",  and  that  thej'  passed  thence 
upon  the  premises  of  the  defendant,  through  a  breach  in  the  partition 
fence  made  by  the  cattle  of  the  defendant,  where  they  were  taken  up 
by  him :  Held,  the  breach  thus  made,  it  was  the  dut)^  of  the  defendant 
to  repair,  and  under  such  circumstances  he  had  no  more  right  to  take 
up  and  hold  the  plaintiff's  cattle  under  the  act  mentioned,  thus  tres- 
passing on  his  land,  than  he  would  have  had  if  the  breach  in  the  fence 
had  been  made  by  the  defendant  himself  instead  of  by  his  cattle. 
Akers  v.  Oeorge,  376. 

CERTIORARL 

Under  the  statute. 

Where  a  petition  for  a  certiorari  shows  no  reason  why  the  party 
could  not  have  taken  an  appeal  from  the  judgment  of  a  justice  of  the 
peace,  it  is  not  error  to  dismiss  the  certiorari  on  motion.  Doan  v.  Sib- 
bit,  485. 


554  INDEX.       . 

CHANCERY. 

Pleading — op  the  bill. 

1.  Description  of  the  character  in  icJiich  tJie  complainants  sue.  It  is 
absolutely  necessaiy  that  such  a  convenient  degree  of  ccrtaintj*  should 
be  adopted  in  the  structure  of  bills  in  equity  as  will  serve  to  give  the 
defendant  full  infoi'matiou  of  the  case  which  he  is  called  upon  to  an- 
swer. The  character  in  which  the  complainants  sue  is  an  essential 
element  of  the  case,  and  they  will  not  be  allowed  to  so  describe  their 
character  as  to  induce  the  defendant  to  suppose  that  thej'  sue  in  avtre 

■   droit,  and  then  upon  the  hearing  insist  that  they  have  sued  as  well  in 
their  own  individual  rights.     Lawson  et  al.  v.  Kolbenson  et  al,  405. 

2.  Where  the  complainants,  after  setting  out  tlieir  individual  names 
state  the  character  in  which  they  sue,  thus:  "as  trustees  of  the  Nor- 
wegian Evangelical  Lutheran  Church  of  Chicago,  in  their  own  right 
and  in  helialf  of  the  persons  hereinafter  mentioned,  whom,  as  trustees 
thej'  represent,"  they  describe  the  character  in  which  thej'  sue  in  the 
proper  language  to  express  that  they  sue  in  autre  droit.  It  is  as  trus- 
tees, etc.,  and  this  is  an  express  limitation  to  the  character  thus  indi- 
cated.    Ibitl.  405. 

3.  In  this  case,  the  words  "in  their  own  right"  injected  into  the  de- 
scription of  their  character,  are  not  equivalent  to  the  words  "in  their 
own  indimduul  rights,^'  but  when  considered  with  reference  to  the  con- 
text, must  be  taken  to  mean  in  their  own  right  as  such  trustees.  Ibid. 
405. 

{Questioning  plea  in  chancery. 

4.  Of  the  mode  tliereof.  The  question  as  to  the  sufficiency  of  a  plea, 
in  chancery,  sliould  not  be  raised  by  demurrer,  but  the  plea  should  be 
set  down  for  argument.     Dixon  v.  Dixon,  324. 

Fkaddulent  abuse  of  process. 

5.  Setting  aside  a  sale  on  attachment — for  fraud.  If  a  person,  know- 
ing another  is  not  indebted  to  him,  makes  a  false  affidavit,  procures  a 
writ  of  attachment,  has  it  levied  on  lauds  of  the  defendant,  obtains  a 
judgment  and  execution,  buys  in  the  laud  and  obtains  a  sheriff's  deed, 
a  court  of  equitj^  will  set  aside  the  sale  on  such  facts  being  made  to 
appear,  on  the  ground  of  a  fraudulent  abuse  of  the  process  of  the  court. 
Gibbons  v.  BressUr,  110. 

Erroneous  judgment. 

6.  Will  not  be  corrected  in  chancery.  Where  a  judgment  is  not  void, 
but  only  erroneous,  a  court  f)f  equity  will  not  set  it  aside,  although  it 
might  be  reversed  on  error.  It  is  not  the  province  of  a  court  of  equity 
to  correct  errors  of  courts  of  law.     Ibid.  110. 
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Preventing  abuse  of  a  trust, 

7.  Wliere  there  is  a  conspiracy  b)'  the  holder  of  a  note  secured  by 
trust  deed,  to  take  advantage  of  the  ranker  of  the  deed,  and,  by  an 
abuse  of  the  trust,  wrongfullj'-  to  deprive  him  of  his  equity  of  redemp- 
tion, tlie  riglit  of  the  latter  to  relief  rests  upon  the  clear  and  solid 
ground  of  equitable  jurisdiction  over  trusts,  for  the  control  of  all  fraud- 
ulent abuses  of  them,  unless  barred  b\'  tlie  paramount  claims  of  a  bona 

fide  purcliaser  for  valuable  consideration,  aud  without  notice.  Flint 
V.  Lewis,  299. 

Specific  perpokmance. 

8.  Of  a  contract  for  sale  of  chattels.  Courts  of  equity  will,  as  a  gen- 
eral rule,  ill  all  proper  cases,  enforce  contracts  relating  to  the  sale  of 
lauds,  but  uot  in  regard  to  sales  of  personal  chattels.  But  there  are 
exceptions  to,  or  limitations  of,  the  rule,  as  cases  may  arise  where  a 
contract  for  the  sale  of  chattels  will  be  enforced.  Parher  v.  Garrison 
et  al.  250. 

Decree  entered  by  consent. 

9.  How  far  conclusive.  A  bill  was  filed  for  a  partition  among  sev- 
eral tenants  in  common,  and  to  set  aside  a  sale  of  the  laud  by  au  ad- 
ministrator, and  the  court,  on  the  hearing,  rendered  an  interlocutory 
decree  setting  aside  llie  sale  and  decreeing  that  a  partition   be  made, 

'  and  referring  the  case  to  tlie  master,  to  take  proof  of  the  use  and  occu- 
pation, payment  of  taxes,  and  improvements  made  by  the  purchaser  at 
the  administrator's  sale,  the  master  reported,  and  the  court  rendered  a 
final  decree  reaffirming  the  former  decree  and  reciting  that  the  pur- 
chaser from  tlie  administrator  consented  to  the  rendering  of  the  inter- 
locutory decree:  the  court  also  stated  the  account,  and  decreed  the 
amount  the  tenants  in  common  should  pay  the  purchaser  at  the  admiu- 
istrator's  sale:  ^eW,  that  the  purchaser  could  not  question  the  fact 
that  lie  assented  to  the  interlocutoiy  decree.  Where  a  decree  appears, 
from  the  recitals,  to  be  assented  to,  it  is  not  necessary  that  evidence  of 
the  consent  should  be  preserved  in  the  record  If  not  satisfactory,  the 
party  dissatisfied  should  preserve  tlie  evidence  on  which  the  recital  is 
based,  and  then  il  can    be  reviewed.     Holdermanv.  Graham  et  al.  359. 

Estimating  rents  and  improvements. 

10.  Of  the  rule.  In  such  a  case,  where  the  master  is  required  to 
ascertain  the  rental  value  of  a  piece  of  land  for  a  long  period  of  time, 
he  should  receive  proof  as  to  the  rental  value  for  each  year,  and  not  a 
mere  average ;  as  interest  must  be  computed  on  the  rents,  the  value  for 
each  year  should  appear,  and  it  was  error  f(U'  the  court  to  avernge 
the  interest  on  the  rents.  Aud  where  an  occupant  was  charged  with 
rents,  and  allowed  for  improvements,  and  the  fences  on  his  own  land 
alTorded  the  means  fur  enclosing  the  land  on  which  he  w:is  charged 
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rents,  it  was  error  to  charge  full  rents  for  the  land  and  allow  nothing 
for  the  use  of  his  fences.     Holderman  v.  Oraliam  et  at.  359. 

11.  It  would  not,  in  such  a  case,  be  proper  to  allow  for  improve- 
ments made  after  the  account  was  ordered,  even  if  the  occupant  made 
them  under  the  supposition  that  they  were  placed  on  his  own  laud,  but 
in  which  he  was  mistaken.     Ibid.  359. 

FOIIECLOSUKE  OF  A  CHATTEL  MORTGAGE. 

12.  Ill  chancery.     See  MORTGAGES,  8. 
Preserving  evidence  in  chancery. 

13.  WJiere  decree  recites  tltat  it  is  entered  by  consent,  evidence  of  con- 
sent need  not  he  preserved.     See  this  title,  9. 

CHATTEL  MORTGAGES.     See  MORTGAGES,  1  to  9. 

CHURCHES  AND  CHURCH  PROPERTY. 

Of  the  DOC'WilNE  TAUGHT. 

1.  As  effecting  the  title  to  property.  Where  a  deed  is  to  certain  per- 
sons as  trustees  of  a  church  by  the  then  name  of  the  Scandinavian 
Evangelical  Lutheran  Church  of  Chicago,  and  the  trust  was  expressed 
thus:  "For  the  erection  of  a  house  for  public  religious  worship  and 
none  other,  without  the  consent  of  the  parties  of  the  first  part,"  it 
shows  that  the  intention  of  tlie  parties  is,  that  the  premises  are  to  be 
held  in  trust  for  the  erection  and  use  of  a  house  for  public  religious 
worship,  under  the  ministrations  of  an  Evangelical  Lutheran  Church, 
as  its  essential  doctrines  and  tenets  are  then  promulgated  and  known, 
and  so  long  as  this  is  done  courts  of  equity  do  not  interfere  on  account 
of  inaccuracies  of  expression  or  inappropriate  figures  of  speech,  nor 
for  departures  from  mathematical  exactness  in  the  language  employed 
in  inculcating  the  tenets  of  the  donors.  There  must  be  a  real,  sub- 
stantial departure  from  the  purposes  of  the  trust,  such  an  one  as 
amounts  to  a  perversion  of  it,  to  authorize  the  exercise  of  equitable 
jurisdiction  in  granting  relief.     Laicson  et  al.  v.  Kolbenson  et  al.  405. 

Independence  of  church  organization. 

2.  As  respects  its  connection  witlb  a  synod.  Where  a  cliiirch  has  a 
complete  legal  existence,  self-governing  in  character,  before  it  unites 
Avith  any  synod,  and  might  continue  on  as  it  began  without  being 
connected  with  an}-,  and  while  thus  independent  acquires  a  convey- 
ance of  lands,  and  afterwards,  by  a  majority  vote  of  the  church,  con- 
nects and  disconnects  itself  with  several  synods  successively,  always- 
maintaining  and  observing  the  doctrines,  tenets  and  symbols  of  the 
original  church,  and  there  is  a  clear  preponderance  of  testimonj' that>. 
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under  the  laws,  usages  and  customs  of  that  church,  it  is  competent  foi 
a  majoritj''  of  the  members  to  sever  the  connection  with  the  synod  at 
any  time,  such  a  majority  loses  none  of  its  rights  in  the  property  of 
the  church  b}'  so  doing.     Lawson  et  al.  v.  Kolbenson  et  al.  405. 

3.  Pastor  under  sentence.  Where  the  sjaiod  of  A,  to  which  such  a 
church  then  belonged,  met  on  the  20th  of  March  and  entered  on  the 
trial  of  certain  charges  against  its  pastor,  and  after  a  session  of  three 
days  adjourned  to  the  24th  of  April  without  concluding  the  trial,  and 
on  the  18th  of  April  such  church,  by  vote  of  a  majoritj'  of  its  mem- 
bers, duly  withdrew  from  all  connection  with  the  synod  of  A,  and 
afterwards  said  synod,  meeting  on  the  24th  of  April,  continued  the 
trial,  concluding  on  the  27th,  with  a  sentence  that  said  pastor  be  ex- 
cluded from  that  synod  and  from  the  ministry  in  the  churches  belong- 
ing to  it,  such  a  sentence  does  not  affect  this  church  which  did  not 
belong  to  it.     Ibid.  405. 

COMMISSION  MERCHANT. 

Of  a  demand  by  a  consignor. 

1.  Construction  of  net  of  1869.  The  act  of  March  4,  1869,  entitled 
an  act  for  the  protection  of  consignors  of  fruit,  grain,  flour,  etc.,  to  be 
sold  on  commission,  whicli  provides  that  any  warehouseman,  storage, 
forwarding  or  commission  merchant  who,  having  converted  to  his  own 
use  the  proceeds  or  profits  arising  from  the  sale  of  any  goods  other- 
wise than  as  instructed  b}'^  the  consignor  of  the  goods,  on  demand  of 
the  consignor  fails  to  deliver  over  the  proceeds  o-r  profits  of  such  goods 
after  deducting  the  usual  per  cent  on  sales  as  commissions,  shall  be 
guilty  of  a  misdemeanor,  etc.,  being  a  penal  statute,  must  receive  a 
strict  construction,  and  an  actual  demand  to  be  made  by  the  consignor 
upon  tlie  commission  merchant  is  an  indispensable  pre-requisite  to  a 
conviction  under  it.     Wright  v.  The  People,  883. 

2.  Sufficiency  of  demand.  In  such  a  prosecution  the  complaining 
witness  testified  that,  when  he  went  to  the  place  of  the  accused,  the 
latter  said :  "I  know  what  you  have  come  for,  but  it  is  impossible  foi 
me  to  pay  you  anything  now."  Tlie  witness  slated  that  tlie  accused 
knew  well  enough  what  he  had  come  for,  and  this  was  all  the  demand 
he  claimed  to  have  been  made:  Held,  that,  while  in  a  civil  cause 
where  a  demand  was  necessary,  such  evidence  might  be  sufficient  for 
a  jury  to  find  a  waiver,  yet,  in  this  action,  it  was  insufficient.  The 
demand  should  be  made  in  such  a  manner  as  to  fairly  apprise  the  mer- 
chant that  he  would  be  subject  to  the  penalties  of  the  statute  if  he 
failed  to  comply.    Ibid.  382. 
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CONFESSION  OF  JUDGMENT.    See  JUDGMENTS,  3,  4,  5. 

CONSENT. 

Decree  entered  by  consent. 

How  far  conclusive.     See  CHANCERY,  9. 

CONSIDERATION. 

Whether  sufficient. 

1.  As  respects  a  conveyance  from  principal  to  agent.  A  person  ow.u- 
ing  a  large  aud  valuable  property  in  the  city  of  Chicago,  obtained  the 
services  of  another  as  agent  aud  confidential  adviser,  in  the  manage- 
ment of  the  estate.  After  four  years'  service  of  an  important  charac- 
ter, to  the  principal,  for  which  the  agent  had  received  no  compensa- 
tion, the  former  conveyed  to  the  latter  an  undivided  one-third  of  the 
property,  of  the  value  of  about  $125,000,  the  deed  reciting  a  considera- 
tion of  $12,000,  and  "for  other  good  aud  valuable  considerations." 
There  was  no  money  paid  by  the  grantee,  the  only  consideration  for 
the  conveyance  being  such  services  as  he  had  rendered  and  such  as 
he  agreed  to  render,  in  the  matter  of  the  management  of  the  estate. 
At  the  time  of  the  conveyance  there  was  an  incumbrance  upon  the 
entire  property,  amounting  to  $36,000,  the  conveyance  being  made 
subject  to  one-third  of  the  same.  Simultaneously  with  the  execution 
of  the  deed,  the  grantee  entered  iuto  a  covenant  to  continue  his  ser- 
vices in  the  matter  of  the  estate  committed  to  his  care,  even  after  the 
death  of  his  grantor ;  and  if  he  himself  should  die,  he  covenanted  that 
his  successors  after  him,  at  the  expense  of  his  estate,  should  render 
them.  At  the  time  of  the  transaction  the  grantee  was  engaged  in  a 
large  aud  remunerative  mercantile  business,  by  which  he  had  already 
acquired  property  estimated  at  $50,000;  and  soon  after  he  made  the 
covenant  mentioned  he  closed  his  connection  with  that  business  in 
order  that  he  might  bestow  his  entire  time  upon  the  business  of  his 
employer.  Upon  the  objection  in  a  suit  by  one  of  the  children  and 
devisees  of  the  grantor,  that  the  consideration  for  the  deed  was  so 
grossly  inadequate  that  a  court  of  equity  ought  to  set  it  aside  as 
fraudulent,  it  was  held,  there  was  adequate  consideration  for  the  deed, 
and  it  was  valid.    Wilich  v.  Muhlke  et  al.  499 

Failure  op  consideration. 

2.  Subscription  to  stock  of  railroad — sale  of  the  road.  A  plea  that 
avers  that  a  subscription  to  the  stock  of  a  railroad  company,  to  be 
paid  when  the  road 'should  be  completed  between  certain  points,  and, 
on  payment,  the  subscriber  was  to  receive  a  certificate  for  a  like 
amount  of  stock ;  and  avers  that  the  company  had  sold  the  road  to 
another  corporation,  which  was  operating  it :    Hdd,  the  plea  was  bad 
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on  demurrer,  as,  if  the  charter  authorized  tht^sale,  the  party  subscrib- 
ing must  have  known  that  the  power  could  be  exercised;  if  there  was 
no  such  poTver  conferred,  then  the  sale  was  void,  and  on  payment  and 
receipt  of  his  certificate,  he  would  hold  his  stock  unimpaired,  and 
there  was  not  a  failure  of  consideration.  Hays  v.  Ottawa,  Oswego  and 
Fox  RiverValley  Railroad  Co.  422. 

3.  Lease  of  tlie  road.  Where  a  plea  averred  the  same  facts,  except 
that  the  companj'^  had  leased  the  road :  Held,  if  there  was  power  to 
lease,  then  the  subscriber  must  have  known,  when  he  subscribed,  that 
the  power  might  be  exercised,  and  if  there  was  no  such  power,  then 
the  attempt  to  lease  would  not  affect  the  stock,  as  the  lease  would  be 
void,  and  those  running  the  road  would  be  the  mere  agents  of  the 
original  company.     Such  a  plea  presents  no  defense.     Ibid.  422. 


CONSTITUTIONAL  LAW. 

Curative  legislation. 

1.  Its  effect  upon  a  void  election.  Where  an  election  held  by  a  town, 
in  respect  to  a  subscription  to  the  stock  of  a  railroad,  was  void,  because 
it  undertook  to  authorize  a  subscription  in  excess  of  what  the  law  pre- 
scribed, the  legislature  has  no  power,  under  the  constitution,  to  pass  a 
law  rendering  the  election  and  subscription  valid.  It  would  be  to 
compel  a  municipal  corporation  to  incur  a  debt  for  purel}'  a  local  mu- 
nicipal purpose.     MarshaU  et  al.  v.  Sillima/i  et  al.  218. 

2.  The  legislature  has  no  power  to  authorize  a  supervisor  and  town 
clerk  to  create  a  corporate  debt  without  the  consent  of  the  people,  as 
the  power  to  impose  taxes  or  to  create  a  corporate  debt  is  not  incident 
to  their  offices.  But  even  if  such  power  existed  under  a  curative  act 
of  this  character,  it  will  not  be  inferred  that  they  exercised  a  discretion 
in  making  the  subscription,  but  that  they  felt  they  were  bound  to  do 
so  under  the  requirements  of  the  act.  It  gave  those  officers  no  choice 
to  act  or  not,  but  declared  the  election  valid  and  binding  on  the  town- 
ship, and  declared  the  subscription  might  be  collected.     Ibid.  218. 

Municipal  subscription  to  stock  op  railroads. 

Power  of  the  legislature  to  grant  authority  therefor,  under  constitution 
of  1848.     See  SUBSCRIPTION,  1. 

Taking  private  property  for  public  use.      See  EMINENT  DO- 
MAIN. 

Of  the  title  op  special  or  local  laws. 

Under  constitution  of  1848.     See  STATUTES,  1. 
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Op  unreasonable  searches  op  one's  premises. 

Enforcing  an  nnti-liquor  license.     See  SPIRITUOUS  LIQUORS,  9. 

CONTEMPT. 

Refusal  to  comply  with  judgment  on  award. 

Remedy  by  attachment  for  contempt.      See  ARBITRATIONS  AND 
AWARDS,  8. 

Disobedience  to  an  injunction. 

Wliether  a  contempt  of  court.     See  INJUNCTIONS,  6,  7, 8. 


CONTRACTS. 

Excuse  for  non-pebformance. 

1.  WJiat  will  excuse  a  party  from  the  performance  of  his  agreement. 
Where  a  vessel  is  chartered  for  a  specified  time,  at  a  fixed  price,  under 
a  written  contract,  and  a  bond  with  security  is  given,  conditioned  for 
tile  payment  of  the  price  and  for  the  return  of  the  vessel  at  the  time 
named  "in  as  tight,  staunch  and  good  condition  as  she  now  is,  reason- 
able wear  and  tear  excepted,"  and  ])efore  the  time  for  her  return  the 
vessel  is  destroyed  iu  a  gale  hy  the  "act  of  God,"  through  no  fault  or 
negligence  whatever,  the  bailee  and  his  surety  are  still  liable  upon  their 
bond,  and  must  respond  in  damages  to  the  owner  of  the  vessel  for  not 
returning  her  according  to  the  terms  of  their  obligation.  But  it  seems 
that  if  the  liability  of  the  bailee  had  rested  upon  the  charter  alone, 
without  the  bond  to  return,  the  rule  might  be  different.  Nor  would 
the  mere  fact  that,  iu  pursuance  of  the  charter,  the  vessel  had  beeu 
insured  for  the  benefit  of  the  owner,  constitute  anj' defense  to  an  action 
on  such  a  bond  unless  it  were  also  shown  that  he  had  received  the 
insurance  money,  and  was  therefore  not  entitled  to  a  second  satisfac- 
tion for  the  loss  of  his  property.     Steele  et  al.  v.  Buck,  343. 

2.  The  principle  underlying  all  the  English  and  American  authori- 
ties on  this  subject  is,  that  a  part)^  must  perform  his  contract,  and  if 
loss  occurs  by  inevitable  accident,  the  law  will  let  it  rest  upon  the 
party  who  has  contracted  that  he  will  bear  it.  He  is  an  insurer  to  the 
extent  of  making  good  the  loss.  The  rule  is  just,  and  founded  in  rea- 
son ;  for,  if  he  did  not  intend  to  bear  the  loss,  it  is  natural  to  presume 
that  he  would  have  stipulated  against  it.  And  again,  where  one  of 
two  innocent  persons  must  sustain  a  loss,  the  law  casts  the  burden  upon 
the  p;irty  who  agreed  to  sustain  it,  or,  rather,  leaves  it  where  the  par- 
ties, by  tlieir  agreement,  placed  it.     Ibid.  343.  ' 
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3.  Exceptions  to  this  rule  have  been  allowed  in  recognizances, 
wliere,  if  the  person  die,  the  liability  of  the  surety  is  discharged  ;  and 
in  an  obligation  to  deliver  a  living  animal,  w^here,  if  it  die,  the  obligor 
is  excused;  and  also  in  cases  where  a  party  agrees  tt)  render  personal 
service,  to  work  for  a  stipulated  period,  or  to  do  a  certain  class  of  work 
that  can  not  be  performed  hv  another,  and  dies  before  the  contract  is 
completed.  In  all  these  cases  the  obligation  is  discharged.  Steele  et  ah. 
V.  Buck,   343. 

4.  So,  too,  the  performance  of  duties  implied  by  law  may  be  ex- 
cused when  performance  becomes  impossible  by  inevitable  accident, 
but  a  duty  or  charge  created  hy  the  express  terms  of  au  agreement  may 
not  be  so  excused.  A  party  having  failed  to  provide  for  his  own  pro- 
tection in  case  of  disaster,  the  law  will  not  supply  the  omission.  Ibid. 
343. 

Contract  op  sale  of  good  will  op  a  business. 

5.  What  wUl  constitute  a  breach.  Where  a  person  holding  the  note  of 
another  agrees  with  the  maker  to  forfeit  the  note  if  he  should  buy  or  sell 
goods  in  the  line  of  the  wholesale  millinery  goods  business  in  the  city  of 
Chicago  before  the  first  of  July,  1870,  and  it  is  claimed  that  such  a  con- 
tract was  broken,  it  must  appear  that  the  payee  had,  in  point  of  fact,  en- 
gaged in  buying  or  selling  goods  in  the  line  of  the  wliolesale  millinery 
goods  business  at  tlie  place  and  before  the  time  named  in  the  agreement, 
for  himself  or  some  other  person  with  whom  he  had  a  joint  interest. 
If  he  acted  as  a  clerk,  or  employee  only,  of  persons  engaged  in  the  busi- 
ness, and  not  for  himself  or  a  firm  in  the  business,  there  was  no  breach 
of  the  contract;  nor  would  the  fact  that  he  may  have  held  himself  out 
as  a  member  of  a  firm  engaged  in  the  business,  forfeit  the  note,  unless 
he  was  a  member  of  the  firm.  It  is  error  to  refuse  to  so  instruct  the 
iuiy.  The  true  question  was,  whether  he  was  in  fact  a  member  of  the 
firm,  or  had  au  interest  in  the  same.     Greenebaum  \.  Gage,  46. 

Op  a  building  contract. 

6.  Superintendent's  certificate.  Where  a  party  contracts  to  furnish 
stone  to  erect  a  building,  with  reference  to  stone  from  a  particular 
quarry  to  be  used,  and  the  superintendent  selected  by  the  parties,  and 
upon  whose  certificate  payment  was  to  be  made,  recommends  it,  and 
the  contractor  uses  it,  and  receives  certificates  after  using  it  on  a  part 
of  the  building,  the  superintendent  can  not,  capriciousl}^  or  frai;du- 
lently,  refuse  to  give  the  contractor  a  certificate  that  he  has  completed 
his  contract,  on  the  pretext  that  the  stone  used  waif  not  of  the  proper 
kind,  so  as  to  deprive  the  contractor  of  the  price  he  was  to  receive  for 
furnishing  the  stone  for  the  building.     Badger  v.  Kerber,  328. 

36— 61sT  III. 
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In  respect  to  building  a  street  railway. 

7.  Extending  time  for  its  completion.  Where  the  charter  of  a  horse 
railway  company  authorized  them  to  build  a  single  or  double  track 
railway  over  auj'^  streets  in  the  city  of  Chicago,  as  had  been  or  should  be 
authorized  by  the  common  council,  and  full  permission  was  given  b}"- 
ordinance  to  lay  a  track,  in  which  a  time  was  fixed  for  its  C(mipletion, 
and  a  forfeiture  was  provided  for  in  case  of  non-coniiDletion,  and  before 
the  expiration  of  the  time  the  ordinance  was  amended  and  the  time 
extended  for  the  period  of  ten  years :  Held,  that  the  operation  of  this 
latter  ordinance  was  to  extend  the  time  for  ten  years  after  the  expira- 
tion of  the  time  fixed  by  the  previous  ordinance.  McNeil  v.  Chicago 
City  Railway  Co.  150. 

8.  After  this  latter  ordinance  was  adopted,  the  company  passed  a 
resolution  adopting  the  terms  of  the  ordinance  on  the  condition  of 
the  repeal  of  certain  other  ordinances,  and  agreed  to  a  postponement 
of  laying  the  track  for  the  time  mentioned.  Subsequently,  the  com- 
mon council  accepted  the  proposition  contained  in  the  resolution,  re- 
citing that  the  company  had  obligated  itself  to  postpone  the  laying  of 
the  track  for  the  period  of  ten  years,  and  the  amendatory  ordinance 
v/as  affirmed :  Held,  this  did  not  constitute  an  abandonment  of  the 
right  to  build  by  the  company,  but  merely  a  postponement  of  the  right. 
Ibid.  150. 

9.  The  eifect  of  this  contract  was  to  extend  the  time  ten  years 
longer,  and  the  period  of  the  delay  began  to  run  from  the  date  of  the 
ordinance  accepting  the  proposition  contained  in  the  resolution,  and 
will  end  ten  years  from  that  date.  The  ten  years  extended  time  must 
be  added  to  the  original  time  given  for  laying  the  track.  McNeil  v. 
Chicago  City  Raihcay  Co.  150. 

Contract  construed. 

10.  Of  advances  for  the  use  of  a  corporation  by  one  of  its  members. 
Where  two  brothers,  contemplating  the  formation  of  a  private  corpo- 
ration, purchased  certain  coal  lands  and  mining  rights,  and  agreed  when 
the  purchase  was  made  that  they  were  to  have  an  equal  interest  in  the 
stock  of  the  company,  and  to  make  equal  payments  on  account  of  the* 
purchase  and  for  carrying  on  the  business ;  and  after  the  incorporation, 
one  of  them  advanced  various  sums  of  money  in  payment  of  drafts  of 
the  company  and  in  taking  up  its  indebtedness,  for  which  he  was  cred- 
ited upon  the  books  of  the  company :  Held,  in  a  suit  against  the  com- 
pany to  recover  for  such  advances,  that  the  agreement  was  intended 
only  to  bind  «ach  brother  to  advance  equal  amounts  as  loans,  and  not 
as  donations ;  and  even  if  this  were  not  so,  that  the  companj^  could  not 
set  up  such  agreement  in  defense,  as  it  was  no  party  to  it.  The  court 
could  only  look  to  the  legal  liabilities  of  the  company.  Merrick  v 
Peoria  Coal  Co.  472. 
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11.  If  b}'  the  recovery  for  aclvauccs  the  plaintiff  should  obtain  an 
equitable  advantage  over  his  brother  by  getting  more  than  a  fair  share 
of  the  corporate  property,  under  the  agreement  to  couti'ibute  and  sliare 
equally  in  the  stock  and  dividends  of  tlie  company,  the  brother  iu 
equity  might  have  the  rights  and  burdens  of  each  equalized.  Merrick 
V.  Peoria  Coal  Co.  472. 

Construction  of  contracts. 

12.  When  ttoo  separate  instruments  will  be  regarded  as  one  contract — 
parol  evidence  to  show  their  relation  to  each  other.     See  EVIDENCE. 

Rescission  of  contracts  for  fraud. 

13.  Wliether  notice  required.  Where  a  person  sells  an  al'ticle  of 
personal  property  to  another,  and  the  evidence  tends  to  prove  there 
were  false  and  fraudulent  representations  as  to  the  condition  of  the 
of  the  property,  and  it  is  uot  seen  by  the  purchaser  until  after  the 
purchase,  when  he  finds  it  entirely  different  from  what  was  repre- 
sented, he  would  not  be  required  to  give  the  vendor  notice  that  he 
rescinded  the  contract,  and  it  would  be  error  for  the  court  to  instruct 
tlie  jury  that  he  could  make  no  defense  iu  a  suit  for  the  purchase  price 
without  lie  gave  notice  in  a  reasonable  time  of  his  refusal  to  receive 
the  property.     Foulk  v.  Eckert,  318. 

Where  one  is  employed  for  a  certain  time. 

And  not  allowed  to  fulfill  his  engagement — extent  of  his  remedy.  See 
MEASURE  OF  DAMAGES,  2. 

Op  the  designation  op  amounts. 

Omission  of  t?ie  word  "  dollars  "  in  a  promissory  note — presumption. 
See  PROMISSORY  NOTES,  1. 

Restricting  liability  op  carrier  by  contract. 

To  what  extent  allowable — and  of  the  assent  of  the  shipper  thereto.  See 
CARRIERS,  1,  2. 

•  Op  contracts  between  a  corporation  and  its  members. 

And  the  right  of  action  in  respect  thereto.  See  CORPORATIONS, 
1,  2,  3. 

CONVENING  ORDER. 

Op  its  place  in  the  record. 

1.  Where  the  placita  appeared,  uot  at  the  beginning  of  the  tran- 
script, but  in  the  latter  part,  but  precedes  the  final  judgment  in  the 
case,  it  was  held  that  the  law  was  complied  with  requiring  that  the 
judgment  must  appear  to  have  been  rendered  by  a  court  regularly  or- 
ganized.    Truitt  V.  Griffin,  26.* 

♦Necessity  of  convening  order.    Sec  Rich  et  al.  v.  City  of  Chicayo,  59  111.  286. 
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CONVEYANCES. 

Quit  CLAIM  deed. 

1.  How  far  effectwe.  A  quit-claim  deed  will  as  eftectually  pass  the 
title  and  coveuauts  running  with  the  land  as  a  deed  of  bargain  and 
sale,  if  no  words  restrict  its  meaning.     Morgan  v.  Claytoyi,  35. 

2.  Taking  an  assignment  of  prior  incumbrance — ichetlier  the  holder  is 
a  creditor  or  a  purchaser.     See  MORTGAGES,  10. 

Of  a  married  woman's  real  estate. 

3.  The  Mishand  must  join.    See  MARRIED  WOMEN,  1  to  4. 

CORPORATIONS. 

Of  contracts  with  members  and  officers. 

1.  And  the  right  of  action  in  respect  thereto.  There  is  no  rule  of  law 
which  prohibits  a  shareholder  from  dealing  with  the  compauj'  of 
which  he  is  a  member,  or  from  suing  or  being  sued  hy  it.  The  presi- 
<ient  of  a  private  corporation  has  the  right,  with  his  own  funds,  to 
purchase  notes  and  drafts  of  the  corporation,  and  when  he  does  so,  he 
will  succeed  to  all  the  rights  of  the  prior  holders ;  or  he  will  have  the 
right,  when  he  takes  up  such  indebtedness  witli  liis  own  means,  to 
maintain  an  action  against  the  corporation  for  money  paid,  laid  out 
and  expended  for  its  use.     Merrick  v.  Ptoria  Coal  Co.  472. 

2.  And  if  the  president  of  a  private  corporation  advances  it  money 
to  enable  it  to  carry  on  its  business  or  make  purchases,  he  can  sue  it 
and  recover  for  money  loaned.     Ibid.  472. 

.3.  A  shareholder  or  officer  of  a  private  corporation  has  the  right 
to  deal  with  the  company  in  the  same  manner  as  strangers,  and  when 
he  does  so,  such  part}'  acquires  the  same  rights  and  incurs  the  same 
liability  as  in  the  case  of  a  contract  with  a  stranger.     Ibid.  472. 

Compensation  to  officers. 

4.  Unless  provision  is  made  for  compensation  for  the  services  of  the 
president  of  a  corporation  in  the  by-laws  or  resolutions  of  the  com- 
pany, such  officer  will  have  no  right  to  recover  for  services.    Ibid.  472. 

Municipal  corporations. 

5.  Questioning  their  coi'por ate  existence.    In  an  action  of  debt  brought 
.     bj'  an  incorporated  town  against  a  resident  thereof  to  recover  of  the 

latter  an  amount  of  tax  assessed  against  him  on  his  propert}'  situate 
in  the  town,  it  was  held,  that  the  legal  existence  of  the  corporation 
could  not  be  tested  in  such  action.     Town  of  Genera  v.  Cole,  397. 

6.  Oftlieir  power  to  borrow  money  without  a  noteof  t/ie  people.  Where 
the  charter  of  a  town  prohibited  the  trustees  from  borrowing  money 
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unless  aulliorize  1  l)y  a  vote  of  its  cilizeBS,  and  they  directed  tlie  street 
commissioner  to  open  n  street,  and  in  doing  so  he  borrowed  from  the 
plaintift",  at  d'ifcrcnt  times,  various  sums  of  money,  amounting  to 
several  hundred  dollars,  and  the  trustees  afterwards  issued  orders  on  the 
treasury  for  the  amount,  and  suit  being  brought  to  recover  the  amount 
due  on  them:  Held,  that  the  orders  were  issued  in  violation  of  law, 
and  were  void,  as  the  transaction  was,  in  substance,  borrowing  money 
without  being  authorized  by  a  vote  of  the  citizens  of  the  town.  Presi- 
dent and  Trustees  of  Lockport  v.  Oaylord,  276. 

7.  Of  their  duty  and  liability  in  regard  to  the  safety  of  public  Idgh- 
ways.     See  HIGHWAYS,  7  to  11. 

8.  Liability  for  acts  of  negligence — and  hoio  far  answerable  for  acts  of 
its  servants,  agents  and  contractors.  See  NEGLIGENCE,  4;  MASTER 
AND  SERVANT,  7,  8,  9. 

COSTS. 

On  presentation  of  claims  against  an  estate. 

1.  Who  liable  for  costs.  Where  the  record  fails  to  show  when  an 
administrator  was  appointed,  the  date  of  his  letters,  or  that  a  term  of 
court  had  been  fixed  for  the  adjustment  of  claims,  or  any  evidence 
that  defendant  was  administrator  until  the  allowance  of  the  claim,  it 
will  not  be  presumed  that  the  claim  was  irregularly  filed  or  that  the 
costs  were  improperly  awarded  against  the  defendant.  Beardsley  v. 
Hill,  354. 

COVENANT. 
When  the  proper  remedy.     See  ASSUMPSIT,  1. 

CRIMINAL  LAW. 

Bail. 

1.  His  liability — when  fixed,  so  as  to  enable  him  to  resort  to  an  indem- 
nity, or  to  his  principal.  Where  a  recognizance  has  been  forfeited  in 
the  State  of  Ohio,  and  suit  brought  on  the  recognizance,  resulting  in 
a  judgment  in  favor  of  the  bail,  and,  on  appeal,  the  judgment  is  re- 
versed and  the  cause  remanded,  and  the  bail  then  compromises  with 
the  State,  and  pays  a  part  of  the  amount  of  the  recognizance  in  dis- 
charge of  the  forfeiture:  neld,  that  the  liability  of  the  bail  was  thus 
fixed,  and  when  he  made  the  payment  he  might  then  look  to  his  prin- 
cipal, or  to  the  note  and  mortgage  that  had  been  assigned  to  him,  for 
indemuitj',  and  might  enforce  the  mortgage  to  the  extent  that  he  had 
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paid  (111  the  forfeited  recognizance  and  necessary  expenses,  if  that  did 
not  exceed  the  amount  of  the  mortgage  note.  Stevens  et  al.  \.  Hay, 
Adviv.  399. 

2.  Where  tlie  principal  fails  to  appear  according  to  the  condition 
of  hi.s  recognizance,  and  a  forfeiture  is  taken,  the  liabilitj'-  of  the  bail 
is  fixed,  and  he  can  oulv  show  that  there  was  no  power  to  take  the 
recognizance,  tliat  it  is  invalid,  or  that  he  has  in 'some  mode  been  dis- 
charged, to  escape  liability.     Ibid.  399. 

Riot. 

3.  Wluii  constitutes.  A  part}'  claiming  to  have  purchased  a  colt, 
procured  the  assistance  of  two  other  persons  to  drive  the  animal  from 
the  range  into  the  inclosure  of  the  owner,  and,  against  the  remon- 
strance of  the  latter,  attempted  to  secure  the  colt  and  take  it  ".way, 
one  of  the  confederates  being  armed  witli  a  pistol  and  threatening  the 
owner  upon  his  interfering  to  prevent  the  property  from  being  taken 
out  of  his  possession  :  Held,  these  acts  constituted  a  riot.  Bell  v. 
Mallory,  167. 

4  Each  liable  for  iJie  others.  In  such  a  combination,  when  proved, 
the  unlawful  acts  of  one  are  the  acts  of  all  the  confederates.   Ibid.  167, 

Evidence  in  criminal  cases. 

5.  On  indictment  for  obtaining  money  under  false  pretenses.  Upon 
the  trial  of  a  party  prosecuted  under  an  indictment  charging  him 
with  obtaining  monej"^  under  false  pretenses,  the  prosecuting  witness, 
the  party  alleged  to  have  been  defrauded,  testified  that  the  prisoner 
represented  he  had  a  large  quantity  of  nutmeg  graters  and  weather 
strips,  and  that  he  was  induced,  by  his  representations  as  to  the  profits 
arising  from  the  sale  of  them,  to  embark  in  the  business  with  him,  and 
that  he  paid  him  $200.  On  cross-examination,  the  witness  was  asked: 
"Did  you  not  get  fifty-six  dozen  nutmeg  graters?"  Held,  it  was  error 
to  .refuse  to  permit  the  question  to  be  answered.  The  prisoner  had 
the  right  to  any  testimony  whicii  might  show  his  representations  to 
be  true,  and  any  evidence  which  showed  that  the«property,  or  au}'' 
part  of  it,  was  owned  by  the  prisoner,  and  was  obtained  b;^  the  pros- 
ecutor, should  have  been  received  as  explanatory  of  the  character  of 
the  representations.     Bainforth  v.  Tlte  People,  365. 

CURATIVE  LEGISLATION.     See  CONSTITUTIONAL  LAW,  1,  2. 

DAMAGES. 
Excessive  damages.     See  NEW  TRIALS,  6. 
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DEBTOR  AND  CREDITOR. 

When  one  is  considered  as  a  creditor. 

Rather  tlian  a  purchaser — icliere  one  taking  a  quit-claim  deed  procure* 
an  assignment  to  him  of  a  prior  mortgage.     See  MORTGAGES,  10. 

DEDICATION. 

What  will  constitute. 

1.  In  au  action  to  recover  a  penalt}'  for  an  alleged  obstruction  of  a 
public  highway,  it  was  held  to  be  error  for  the  court  to  instruct  the 
jury  that,  while  the  voluntary  use  with  the  assent  of  the  owner  of  the 
soil  may  not  be  enough  to  create  a  highwa}%  but  wheu  used,  traveled 
by  the  public,  and  recognized  and  repaired  by  the  public  authorities, 
and  acquiesced  in  by  tiie  owner,  it  becomes  a  public  liighwaj^  by  ded- 
ication. In  such  a  case,  the  question  of  an  intention  to  dedicate  b.y 
the  owner  is  essential  to  the  dedication  in  addition  to  the  other  acts 
specified  in  the  instruction.  That  question  should  be  fairlj^  left  to  the 
jur}',  but  is  taken  from  them  by  such  an  instruction.  Harding  v. 
Town  of  Hale,  192. 

3.  A  person  platted  a  tract  of  laud  into  town  lots  and  blocks,  des- 
ignating the  streets  separating  the  blocks.  The  plat  showed  two 
strips  of  about  fifty  feet  in  width,  on  each  side  of  the  grounds  held  by 
a  railway  company  for  right  of  way,  marked  "depot."  These  strips 
remained  unoccupied  and  uninclosed  for  a  number  of  years,  being 
used  by  the  public  as  a  passway  to  and  from  the  depot,  until  the  pro- 
prietor of  the  town  erected  on  one  of  the  strips  a  crib,  and  by  himself, 
or  tenants,  occupied  the  same:  Held,  that  none  or  all  of  these  acts 
proved  an  intention  to  dedicate  these  grounds  to  the  public,  and  the 
fact  that  the  owner  marked  these  strips  "depot,"  negatives  the  idea 
of  au  intention  to  dedicate.  And  there  being  no  dedication  to  public 
use,  he  could  not  be  enjoined  from  using  the  grounds  for  his  private 
use.     Mc  WiUiams  et  al.  v.  Morgan,  89. 

DEMAND. 

By  a  consignor,  op  a  commission  merchant. 

Construction  of  the  act  of  March  4,  1869.  See  COMMISSION  MER- 
CHANT, 1,  2. 

DEMURRER. 

To  A  plba  in  chancery. 

Not  the  practice.    See  CHANCERY,  4. 
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DEPUTY. 

Special  deputy  to  serve  summons. 

Mode  of  appointment.     See  PROCESS,  3. 

DESCRIPTION. 

In  suit  to  enforce  mechanic's  lien. 

Sufficiency  of  the  description  of  tlie  premises.     See  LIENS,  4. 

DILIGENCE. 
Degree  of  care  required  of  an  agistor.     See  AGISTMENT,  1,  3. 


DIVISION  FENCES. 

Rights  of  adjacent  proprietors. 

1.  The  proprietors  of  adjoiuing  lands  are  not  under  any  legal  obli- 
gation to  perpetually  maintain  division  fences  with  each  other.  It  is 
a  matter  of  convenience  between  the  parties,  which  either  party  may, 
at  his  pleasure,  terminate  bj'^  giving  the  statutory  notice.  Hoag  v. 
Sioitzer  et  al.  394. 

As  TO  establishing  a  highway. 

2.  Adjoining  onis  land.  So,  where  a  public  road  is  established 
adjoining  the  laud  of  another,  the  town  officers  may,  in  opening  the 
same,  discontinue  a  division  fence  without  any  damages  accruing  there- 
by to  the  owner  of  the  land  adjoining  which  the  road  is  established 
Ibid.  294. 


DIVORCE. 

Jurisdiction. 

1.  As  to  residence  of  the  complainant.     See  JURISDICTION,  1. 

Alimony. 

2.  Of  alloicing  and  modifying  the  same.  The  courts  grant  alimony 
upon  proof  of  the  circumstances  of  the  parties,  and  unless  found  ex- 
cessive, decrees  will  not  be  disturbed.  The  same  courts  may  after- 
wards modify,  on  proof  of  such  change  as  renders  the  amount  exces*^ 
sive.     Parker  v.  Parker,  369. 
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EJECTMENT. 

Fraud  as  a  defense. 

1.  A  and  his  wife  conveyed  to  B  a  tract  of  laud,  which  tlie  latter 
afterwards  conveyed  to  C.  A  still  remaining  iu  possession  of  the  laud, 
^  I '  brought  an  action  of  ejectment  against  him.  The  defeudaut  olfered 
to  show,  iu  defense,  that  the  deed  from  him  and  his  wife  to  B  was 
made  in  consideration  of  a  conveyance  to  him  by  B  of  a  tract  of  laud 
in  Missouri,  and  that  B  had  made  fraudulent  representations  as  to  tlie 
character  and  value  of  such  land,  to  which  the  plaintiff  was  a  party : 
Held,  that,  while  if  the  fraud',  as  claimed,  had  been  practiced,  it  would 
afford  good  ground  for  asking  a  court  ot  equity  to  rescind  tlie  cooitracl 
aud  direct  mutual  re-conveyances,  yet  it  could  not  be  received  as  a  de- 
fense to  the  action,  as  in  ejectment  the  legal  title  must  prevail,  and  the 
deeds  showed  a  legal  title  in  the  plaintiff,  aud  the  alleged  fraud  went 
to  the  consideration,  merely,  and  not  to  the  execution  of  the  deed. 
Dyer  v.  Day  et  al.  336. 

3.  Nor  could  it  avail  the  defendant  that  he  had  induced  his  wife  to 
sigu  the  deed,  relinquishing  her  homestead  right  in  the  land,  by  lead- 
ing her  to  suppose  the  instrument  was  a  mortgage  to  secure  the  pay- 
ment of  $200,  eveu  if  the  grantee  in  the  deed  and  the  plaintiff'  were 
both  cognizant  of  such  fraudulent  represeutation  ;  for  the  action  was 
brought  against  the  husband  alone,  and  he  could  not  be  permitted  to 
set  up  his  own  fraudulent  statements  to  his  wife  to  defeat  a  recovery, 
.i.id.  ..  6. 

3.  The  remedy  of  the  wife  could  only  be  sought  in  a  proceeding  to 
wiiicli  she,  herself,  is  a  party,  and  in  which  the  relief  could  be  adjusted 
on  equitable  grounds.  And  should  the  property  be  worth  more  than 
$1000 — as  her  claim  could  amount  only  to  that  sum  iu  auy  event — the 
respective  rights  of  the  parties  could  be  settled  only  in  chancery, 
ibid.  o;!!i. 

New  TJiiAi. 

4  More  tlian  a  year  after  the  verdict.  Where  a  trial  was  had  and  a 
verdict  found,  but  no  judgment  entered,  and  more  than  a  year  subse- 
quently the  court  made  an  order  vacating  a  judgment  nunc  i^ro  tunc, 
and  granting  a  new  trial,  the  effect  of  this  order  was  simply  to  set 
aside  the  verdict  aud  grant  a  new  trial.     Delano  v.  Bennett,  83. 

When  a  case  may  be  properly  tried. 

5.  Effect  of  withdrawal  of  the  attofney  from  tlie  case.  \Vhere  a  party, 
supposing  the  court  erred  in  vacating  a  judgment  iu  ejectment  after 
the  expiration  of  a  year,  when  no  sucli  judgment  had  ever  been  ren- 
dered, aud  when  the  case  was  called  for  trial  the  attorney  for  plaintiff 
withdrew  from  the  case,  and  the  court  proceeded  to  try  it  by  a  jury, 
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EJECTMENT. 

When  a  case  may  be  properly  tried.     Continued. 

the  trial  resulting  iu  a  verdict  and  judgment  for  defendant:  HdcL, 
that  this  was  not  error.  The  cause  was  in  a  condition  to  compel  a  trial 
or  a  non-suit.  It  was  regularly  on  the  docket,  a  new  trial  bad  been 
granted,  and  it  was  called  for  trial  iu  its  order.     Ibid.  83. 

6.  Plaintiffs  attorney  was  in  court,  and,  without  reasons,  objected 
to  a  trial.  The  other  party,  as  was  his  right,  insisted  upon  a  trial,  and 
the  court  liad  no  power  to  dismiss  the.  suit  for  want  of  prosecution,  as 
iu  case  of  a  non-suit,  because  the  plaintiff,  being  present,  must  elect  t(? 
take  a  non-suit,  or  the  cause  must  go  to  trial.     Ibid.  83. 

ELECTIONS. 

FOR  MUNICIPAL  SUBSCRIPTION. 

To  stock  of  railroads — of  the  election  in  respect  thereto.  See  SUB- 
SCRIPTION, 2,  3,  5,  9. 

Curative  legislation. 

Its  effect  upon  a  void  election  and  subscription.  See  CONSTITU- 
TIONAL LAW,  1,  3. 

Op  the  power  to  enjoin  the  holding  op  an  election.    See  IN- 
JUNCTIONS, 5,  6. 

EMINENT  DOMAIN. 

Taking  private  property  for  public  use. 

1.  Must  be  judicial  action  and  payment  of  damages.  The  right  of 
the  State  to  take  private  property  for  public  uses  can  not  be  asserted 
by  mere  enactment.  The  constitution,  providing  that  the  citizen  shall 
not  be  deprived  of  property  except  by  due  process  of  law,  or  in  con- 
formity to  the  law  of  the  laud,  requires  a  trial  or  judicial  proceeding, 
and  a  judgment.     Cook  v.  South  Park  Commissiojiers,  115. 

2.  Nor  does  a  designation  by  metes  and  bounds,  followed  by  a  pop- 
ular vote  of  approval,  a  selection  by  commissioners,  and  a  condemna- 
tion, upon  due  proceedings,  deprive  the  owner  of  his  title  or  right  of 
possession.  Without  payment  of  the  damages  awarded,  the  antece- 
dent proceedings  are  not  effective.  The  last  act  must  be  performed 
before  the  law  will  regard  the  laud  as  taken  or  acquired.     Ibid.  115. 

3.  Valuation — prospective  value.  Iu  assessing  damages,  the  value  at 
the  time  of  the  condemnation  should  be  considered,  the  owner  being 
entitled  to  the  benefit  of  an  advance  caused  by  the  prospective  estab- 
lishment of  a  public  park.     Ibid.  115. 
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EMINENT  DOMAIN. 

Taking  private  property  for  public  use.     Continued. 

4.  Of  rent  against  the  owner  pending  proceedings.  The  commission- 
ers not  having  acquired  title  nor  possession,  no  tenancy  existed  during 
the  proceedings,  to  justify  an  award  of  rent  against  the  owner  in  pos- 
session.    Cook  V.  South  Park  Commissioners,  115. 

5.  Intere.st  on  an  award.  No  interest  accrues  on  an  award  before 
Judgment,  nor  can  a  party  causing  or  contributing  to  delaj^  have  in- 
terest, until  entry  of  final  judgment.     Ibid.  115. 

6.  Interest  on  the  judgment.  A  judgment  in  a  proceeding  for  the 
condemnation  of  private  property  for  public  use,  awarding  damages, 
will  bear  interest,  although  no  execution  can  be  issued  upon  the  judg- 
ment.    Ibid.  115. 

7.  Verdict  upon  awards — execution — mandamus.  The  verdict  upon 
an  award  being  special,  no  execution  can  issue  upon  it;  but  the  prop- 
erty does  not  pass  until  payment.  Mandamus  is  necessary  to  compel 
the  commissioners  to  act.     Ibid.  115. 

S.  Of  the  character  of  compensation  required.  The  constitution  de- 
clares that  no  man's  property  shall  be  taken  or  applied  to  public  use 
without  just  compensation  being  made  to  him:  Held,  this  compensa- 
tion must  be  pecuniary  in  its  character  because  it  is  in  the  nature  of 
a  compulsory  purchase.  Statutes  authorizing  municipal  bodies  to 
exercise  the  right  of  eminent  domain,  must  be  strictly  construed. 
Weckler  v.  City  of  Chicago,  142. 

ERROR. 

EllllONICOTIS  JUDGMENT. 

1.  Not  void.     See  ATTACHMENT,  3. 

2.  WJietJier  chancery  will  undertake  to  correct  an  erroneous  judgment. 
See  CHANCERY,  6. 

ESTOPPEL. 
Denying  validity  op  an  award. 

Party  estopped  by  acting  under  the  award.  See  ARBITRATIONS 
A.ND  AWARDS,  15. 

EVIDENCE. 

Pakol  evidence. 

1.  To  explain  a  written  contract — and  that  two  papers  form  a  part  of 
iht  same  contract.     Where  a  person  holding  the  note  of  another  agrees 
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EVIDENCE.     Parol  evidence.     Continued. 

with  the  maker  to  forfeit  the  note  if  he  should  buy  or  sell  goods  in  the 
line  of  tlie  wholesale  millinery  goods  business  in  the  city  of  Chicago 
before  the  first  of  July,  1870;  and  bill  of  sale,  from  the  payee  to  the 
maker,  bearing  date  prior  to  the  agreement,  showed  a  sale  by  the 
former  to  the  latter  of  all  of  liis  interest,  the  partnership  goods,  books 
good  will,  etc.,  belonging  to  a  firm  of  which  they  were  members: 
Held,  in  a  suit  on  the  note,  that  it  might  be  shown  by  parol  that  both 
papeTs,  although  bearing  different  dates,  were  executed  at  the  same 
time,  and  formed  part  of  the  same  contract;  tliat,  by  such  evidence,  it 
might  be  shown  what  was  the  character  of  the  business  in  which  they 
were  engaged,  and  to  which  the  bill  of  sale  and  good  will  related;  but 
•parol  evidence  as  to  the  negotiations  that  occurred  previous  to  and  at 
the  time  of  the  sale,  are  inadmissible  in  such  a  case,  because  they  were 
merged  in  the  written  agreement,  and  tlie  separate  agreements  must 
refer  in  some  manner  to  the  same  thing  before  they  can  be  viewed  as 
one  instrument,  and  construed  in  the  light  of  surrounding  circumstan- 
ces.    Greenebaum  v.  Oage,  46. 

3.  To  vary  tlit  terms  of  a  toritten  agreement.  A  party  can  no  more 
var}'  the  terms  of  a  written  agreement  by  parol  in  a  court  of  equity 
than  in  a  court  of  law.  Verbal  understandings  can  not  be  proved  for 
such  purpose.     Gibbons  v.  Bressler,  110. 

3.  To  alter,  or  add  a  condition  to  a  promissory  note.    See  FRAUD,  1. 

4.  To  establish  a  trust.     See  TRUSTS  AND  TRUSTEES,  2. 

Opinions  of  "witnesses. 

5.  In  an  action  against  a  city  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  an  unsafe  condition  of  the  side- 
walk, where  a  witness  had  stated  that  there  was  a  thin  coating  of  ice 
throughout  the  city,  liis  opinion  as  to  whether  it  increased  the  diffi- 
culty of  passing  over  the  sidewalks  was  inadmissible,  as  it  was  for  the 
jury  to  draw  conclusions  on  that  question  from  the  evidence  before 
them  without  the  aid  of  the  witness.  City  of  Bockford  v.  Hildebrand, 
155. 

Admissions. 

6.  When  an  admission  involves  a  conclusion  as  to  the  party's  legal 
rights,  and  does  not  relate  to  a  particular  fact,  and  where  it  is  mani- 
fest that  it  was  made  in  ignorance  of  his  legal  rights,  it  is  entitled  to 
but  little  weight.     Merrick  v.  Peoria  Coal  Co.  473. 

Conversations. 

7.  Where  a  witness  details  a  conversation,  the  party  against  whom 
the  evidence  is  offered  is  entitled  to  the  whole  of  the  conversation. 
Phares  v.  Barber,  371. 
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EVIDENCE.     CoNVERSATioKs.     Continued. 

8.  Out  of  the  presence  of  tlie  person  sought  to  be  affected  by  them. 
Where  parties  enter  into  an  arrangement  to  develop  a  patent  for  the 
improvement  of  street  cars,  it  is  error,  when  it  is  sought  to  charge  one 

•  of  the  number  for  money  loaned  him  by  another  of  its  members,  to 
admit  in  evidence  conversations  between  other  members  of  the  firm 
when  defendant  was  absent,  and  which  occurred  prior  to  his  connec- 
tion with  the  speculation,  and  which  were  not  communicated  to  liim. 
Aiken  v.  Hodge,  436. 

Hearsay. 

9.  Evidence  of  the  opinions  expressed  by  persons  in  New  York  and 
elsewhere  as  to  the  value  of  an  invention,  was  hearsay,  and  inadmis- 
sible. If  such  opinions  could  be  received,  the  persons  expressing 
them  should  have  been  called.     Ibid.  436. 

10.  Declarations  of  third  parties  should  not  be  admitted  in  evi- 
dence until  the  partj'^  against  whom  they  are  offered  is  connected  with 
them.     Ibid  436. 

Declarations  of  a  party. 

11.  In  his  own  favor.  It  is  error  to  permit  a  party  to  introduce  his 
own  declarations  in  reference  to  the  matter  in  dispute,  made  when  the 
person  against  whom  they  are  offered  was  not  present.  The  party  is 
a  competent  witness,  and  should  be  introduced  to  prove  the  fixcts. 
Ibid.  436. 

In  respect  to  the  release  op  sureties. 

12.  And  herein  of  evidence  on  cross-examination.  In  an  action  on  a 
promissory  note  by  the  payee  against  the  maker  and  his  sureties,  one 
of  the  issues  involved  was,  whether  or  not  the  sureties  had  been  re- 
leased bj'  an  agreement  between  them  and  the  payee  upon  a  suflficient 
consideration.  The  existence  of  such  an  agreement  was  positively 
testified  toby  one  of  the  sureties  and  the  principal  maker,  and  as  pos- 
itively denied  by  the  payee.  In  rebuttal  the  plaintiff  introduced  a  wit- 
ness who  detailed  a  conversation  between  the  payee  and  the  sureties 
in  regard  to  an  application  which  the}'  intended  to  make  to  the  prin- 
cipal maker,  to  prevail  upon  him  to  secure  the  debt  in  some  other 
manner.  It  was  also  in  evidence  that  the  principal  maker  had  executed 
to  the  payee  a  certain  mortgage.  Upon  cross-examination  the  witness 
was  asked  if  anything  was  said  in  that  conversation  about  releasing 
the  sureties  from  the  note.  Objection  was  made  to  the  question  and 
sustained  by  the  court:  Held,  the  question  should  have  been  an- 
swered.    P hares  v.  Barber,  271. 
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EVIDENCE. 

In  respect  to  the  release  of  sureties.    Continued. 

13.  It  could  not  be  said  that  the  refusal  of  the  court  to  permit  the 
'  question  to  be  answered  excluded  no  fact  from  the  jur}^  for  it  fore- 
stalled  inquiry  which  may  have   resulted   in   important   testimony 
Phares  v.  Barber,  271.  ^ 

As  TO  the  understanding  of  a  -witness. 

14.  In  respect  to  the  eflect  of  the  mortgage  giveu  by  the  principal 
maker  of  the  note  to  the  payee,  on  the  liability  of  the  sureties,  the 
former  testified  as  follows:  "My  understanding  was  at  the  time,  and 
still  is,  that  the  mortgage  was  given  to  release  the  securities  and  se- 
cure the  payment  of  the  note.  I  think  Barber  (the  payee)  understood 
it  in  that  way  also:"  Held,  the  evidence  was  properly  excluded  from 
the  jury.  The  purpose  in  the  execution  of  the  mortgage  could  onlj- 
be  ascertained  b}'^  the  acts  and  declarations  of  tlie  parties  in  connec- 
tion with  the  instrument.  The  object  of  the  testimony  should  have 
been,  not  to  obtain  the  idea  of  the  witness  upon  undisclosed  facts,  but 
to  elicit  facts  to  enable  the  jury  to  form  their  own  conclusion.  Ibid. 
271. 

Ordinance  of  a  city,  as  evidence. 

15.  In  a  suit  against  the  city.  It  is  not  error  to  admit  the  ordinances 
of  a  city  when  it  is  sued  for  injury  resulting  from  neglect  in  keeping 
the  sidewalks  in  a  safe  condition,  when  they  tend  to  show  the  city  has 
control  thereof  and  had  taken  the  streets  under  its  cognizance.  Such 
ordinances  are  relevant  to  the  issue  and  therefore  proper  evidence, 
and  if  likely  to  mislead,  the  defendant  should  ask  instructions  to  obvi- 
ate such  tendency  and  confine  the  evidence  to  its  legitimate  purpose. 
City  of  Rockford  v.  Hildebrand,  155. 

Proof  of  ordinances. 

16.  Whether  sufficient.  Where  the  mayor  of  the  city  testified  that 
the  book  from  which  ordinances  were  read,  marked  "  City  Records," 
was  the  original  record  of  the  city  wherein  was  recorded  all  city  or- 
dinances; that  it  was  kept  in  the  office  occupied  by  the  city  clerk  and 
himself,  and  he  had  access  to  it:  Held,  the  ordinances  were  sufficiently 
proved  to  permit  them  to  be  read  in  evidence,  without  proof  of  their 
publication.     Ibid.  155.  , 

Contradicting  a  witness. 

17.  By  his  testimony  on  a  former  trial — phonographic  report  of  testi- 
mony. A  transcribed  phonographic  report  of  the  evidence  of  a  wit- 
ness given  on  a  former  trial,  can  not  be  read  for  the  purpose  of 
contradicting  the  witness  on  the  subsequent  trial.  The  legislature 
has  not  declared  that  such  reports  shall  be  evidence  for  any  purpose. 
Phares  v.  Barber,  271. 
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TTelative  fokce  op  evidence. 

18.  As  to  whether  a  mortgage  sale  was  fraudulent.  Where  it  is  charged 
that  the  purchaser  at  §  mortgage  sale  really  bought  the  property  for 
the  mortgagee  aud  uot  for  himself,  but  beiug  called  by  the  complain 
auts  as  witnesses,  both  emphatically  deny  it,  but  about  a  year  and  nine 
mouths  after  the  sale  the  purcliaser,  who  had  meantime  been  drawing 
the  rents  of  the  property,  then  conveyed  the  fee  to  the  mortgagee,  the 
inference  from  such  a  conveyance  is  not  so  strong  as  to  overturn  their 
positive  testimony.     Burr  et  al.  v.  Borden  et  al.  389. 

As  TO  DURATION  OP  AN  AGENCY. 

19.  Where  it  is  claimed  that  a  person  employed  a  stage  manager 
for  the  season  at  $60  per  month,  it  was  not  error  to  admit  evidence  of 
the  acts  done  by  the  agent  in  the  fall  in  reference  to  the  business  of 
the  next  year,  when  the  acts  were  done  witli  the  knowledge  or  ap- 
proval of  the  employer,  as  tending  to  show  tliat  the  agent  was  em- 
ployed for  the  season.     Fuller  v.  Little,  21. 

20.  Where  such  evidence  is  admitted,  and  the  court  instructed  the 
jury  that  it  should  not  prejudice  defendant  unless  the  acts  were 
authorized  or  ratified  by  him :  Held,  that  tlie  evidence  could  liave 
worked  defendant  no  harm.     Ibid.  21. 

Cross-examination. 

21.  Leading  questions.  On  cross-examination  a  party  has  a  right  to 
propound  leading  questions.     Phares  v.  Barber,  271. 

22.  Disclosing  the  object  of  questions.  Counsel  are  not  bound  to  dis- 
close the  object  of  questions,  upon  cross-examination,  when  the  court 
can  easily  see  that  they  are  germane  to  the  issue.    Ibid.  271. 

Burden  op  proof. 

In  case  of  loss  of  goods  by  a  carrier — burden  of  proof  as  to  use  of 
proper  care.     See  CARRIERS,  3. 

Evidence   under   certain  issues.      See  PLEADING    AND    EVI- 
DENCE. 

Impeaching  a  witness. 

Of  the  manner  thereof.     See  AVITNESSES,  4,  5. 

Evidence  in  criminal  cases.     See  CRIMINAL  LAW,  5. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

Bill  op  exceptions. 

1.  Necessity  thereof.  Wliere  it  is  assigned  for  error  that  there  was 
a  variance  between  the  bond  declared  on  and  that  offered  in  evidence, 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

Bill  op  exceptions.     Continued. 

the  court  can  not  say  that  the  error  exists  when,  from  auj'  cause,  the 
bond  is  not  copied  into  tlie  bill  of  exceptions.  It  is  not  enougli  that 
error  is  alleged,  but  it  must  be  shown  to  exist  before  a  reversal  wiL 
be  had.     Smith  et  al.  v.  Frazer  et  al.  164. 

EXECUTION. 

Taking  private  pboperty  for  public  use. 

Upon  the  award  of  damages  no  execution  can  issue.  See  EMINENT 
DOMAIN,  7. 

Exemption  of  personal  property. 

Under  acts  o/"1843  and  1861.     See  EXEMPTION,  1. 

EXEMPTION. 

Personal  property  exempt  prom  execution. 

1.  Under  nets  of  1843  and  1861.  Under  the  law  of  1843,  exempting 
personal  propertj^  from  levy  and  sale  on  execution,  the  person  entitled 
to  the  benefits  of  tlie  act  may  select  a  horse  of  less  value  than  $60, 
under  the  clause  allowing  him  property  to  that  amount,  suitable  to 
his  occupation  and  condition.  Under  the  act  of  1861,  such  person  is 
■entitled  to  hold,  among  other  articles,  a  horse  worth  not  exceeding 
$100,  in  addition  to  the  articles  exempt  under  the  law  of  1843 :  Hdd, 
that  a  person  entitled  to  the  benefit  of  these  exemptions,  may  hold, 
under  both  statutes,  a  horse  worth  not  exceeding  $160;  that  these  acts 
are  not  to  receive  a  strict  construction,  and  that,  according  to  their 
spirit,  a  person  thus  situated  maj%  in  his  claim,  unite  both  laws.  Good 
V.  Fogg.  449. 

FORCIBLE  ENTRY  AND  DETAINER. 

Forcible  detainer. 

1.  When  it  loill  lie  in  favor  of  a  mortgagee — in  case  of  a  collusive  sur 
render  of  possession  hy  mortgagor.  Where  a  partj"-  executed  a  mortgage 
on  real  estate  to  secure  the  payment  of  a  sum  of  money,  remained  in 
possession  several  j'ears  and  till  foreclosure,  and  permitted  the  laud  to 
be  sold  for  the  taxes  of  the  year  in  which  the  mortgage  was  given, 
and  the  purchaser  under  the  tax  sale  sued  in  ejectment  and  recovered 
judgment  against  the  mortgagor  who  failed  to  give  notice  of  the  suit 
lo  the  mortgagee,  and  a  writ  of  possession  was  sued  out  and  the  plain- 
tiff iu  ejectment  was  put  in  possession,  and  the  mortgagor  leased  the 
premises  from  the  plaintiff  in  ejectment  for  one  year,  and  when  the 
mortgage  was   foreclosed  and   the  land  purchased  by  the  mortgagee, 
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FORCIBLE  ENTRY  AND  DETAINER. 

Forcible  detainer.     Continued. 

the  latter,  after  receiving  a  master's  deed,  brought  forcible  detainer, 
when  the  recover}^  and  eviction  in  the  ejectment  suit  vs^as  set  up  as  a 
defense :  Held,  the  facts  showed  collusion  between  the  mortgagor  and 
the  holder  of  the  tax  title,  and  that  constituted  no  defense  for  the 
mortgagor,  and  he  must  yield  possession  to  his  landlord.  Frazier  v. 
Gates,  180. 

FORFEITURE. 

Contract  op  purchase  of  land. 

Of  the  forfeiture  thereof  for  default  in  payment.    See  VENDOR  AND 
PURCHASER,  1,  3,  3. 

FORMER  ADJUDICATION. 

In    the    Supreme    Court.      See     APPEALS    AND     WRITS    OF 
ERROR,  4. 


FORMER  DECISIONS. 
Married  women's  separate  property. 

1.  Of  their  disposing  power  over  it.  The  doctrine  of  equity,  as  to  a 
married  woman's  disposing  power  over  her  separate  property,  was  car- 
ried further  in  the  case  of  Young  and  Wije  v.  Oraff,  28  111.  20,  than 
the  authorities  seem  to  warrant.  Bressler  et  al.  v.  Kent,  426.  See 
MARRIED  WOMEN,  4. 

Degree  op  praud  in  sale  under  power  in  a  mortgage. 

2.  Instead  of  saying  that  sales  under  a  power  in  a  mortgage  will  be 
set  aside  on  "the  slightest  proof  of  fraud  or  unfair  conduct,"  as  was  said 
in  Langioith  v.  Butler,  3  Gilm.  42,  the  rule  would  be  more  accurately 
stated  by  saying,  "upon  proof  of  the  slightest  fraud  or  unfair  conduct." 
Burr  et  al.  v.  Borden  et  al.  389. 


FORMER  RECOVERY. 

Judgment  in  rem  in  attachment. 

A7id  only  partial  satisfaction — 7io  bar  to  an  action  on  tlie  original  in- 
debtedness for  the  iinpaid  balance.     See  ATTACHMENT,  6. 

37— 61sT  III. 
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FRAUD.  * 

False  kepkesentations. 

1.  To  induce  subscription  to  stock  of  railroad.  In  au  action  upon  a 
note  given  upon  a  subscription  to  tlie  stock  of  a  railroad  company,  the 
defendant  set  up  as  a  defense  tliat  the  inducement  to  subscribe  to  such 
stocli  was  to  secure  a  competing  line,  and  the  agent  wlio  procured  the 
subscription  represented  that  such  purpose  would  be  attained.  It  was 
lield,  such  representations  form  no  part  of  the  subscription, and  in  such 
written  instruments  parol  evidence  can  not  be  heard  to  alter,  change 
or  add  a  condition  to  them.  Hays  v.  Ottawa,  Oswego  and  Fox  River 
Valley  Railroad  Go.  422. 

2.  Matters  of  opinion.  Where  tlie  purchaser  of  an  article  seeks  to 
set  aside  the  sale  on  the  ground  of  fraudulent  representations  made  by 
tlie  seller,  equity  will  not  grant  the  relief  merely  because  of  repre- 
sentations which  are  but  matters  of  opinion  or  speculative  commenda- 
tion as  to  the  qualities  of  the  thing  sold.     Warren  et  al.  v.  Doolittle,  171. 

3.  In  this  case,  as  regards  the  matters  of  fact  embraced  in  the  rep- 
resentations made,  it  is  held,  that  the  proof  shows  no  fraud  which 
would  authorize  a  rescission  of  the  contract.     Ibid.  171. 

In  sale  under  powek  in  a  mortgage. 

4  Of  the  degree  of  fraud.  Instead  of  saying  that  sales  under  a 
power  in  a  mortgage  will  be  set  asde  on  "the  slightest  proof  of  fraud  or 
unfair  conduct,"  the  rule  would  be  more  accurately  stated  by  sajnng 
"upon  proof  of  the  slightest  fraud  or  unfair  conduct."  But  in  a  case 
of  this  kin-d,  as  well  as  in  any  other,  a  court  must  fairly  weigh  the 
evidence,  and  can  not  set  aside  a  sale  merely  upon  slight  proof  of  un- 
fairness, if  met  by  preponderating  evidence  on  the  other  side.  Burr 
et  al.  V.  Borden  et  al.  389. 

5.  In  all  cases  of  this  character,  where  the  sale  is  attacked  not  as 
siniplj"^  void  for  non-compliance  with  the  power,  but  as  voidable  on 
equitable  considerations  having  reference  to  the  unfair  mode  in  which 
the  power  has  been  executed,  the  decision  must  turn  on  a  comparison 
of  the  equities.     Ibid.  389. 

Rescission  of  contract  for  fraud. 

6.  Whether  notice  required.     See  CONTRACTS,  13. 

Fraud  as  a  defense  in  ejectment. 

7.  Mt  allowable.    See  EJECTMENT,  1,  3,  8. 

Fraudulent  abuse  op  process. 

8.  Setting  aside  sale  on  attachment,  for  fraud — in  chancery.  See 
CHANCERY,  5. 
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Delay  in  asserting  fraud. 

9.     As  aground  for  refudng  rdief.     Ste  LIMITATIONS,  6. 

GARNISHMENT. 

Omission  in  return  as  to  property. 

1.  Answer  by  garnishee  to  interrogatories,  waiver  of  the  irregularity. 
See  ATTACHMENT,  1. 

Answku  of  garnishee. 

2.  As  evidence.  The  sworn  answer  of  a  garnishee  must  be  taken  as 
true  until  overcome  by  evidence.     Truitt  v.  Ch'iffin,  26. 

Replication  to  answer. 

3.  Of  its  requisites.  A  paper  filed  for  a  replication,  but  which  fails 
to  traverse  the  truth  of  an  answer,  or  any  part  of  it,  is  not  a  replica- 
tion, puts  nothing  in  issue,  and  the  answer  must  be  taken  to  be  true. 
Ibid.  2(1 

m 

GOOD  WILL. 

Contract  op  sale  thereof. 

What  amounts  to  a  breach.    See  CONTRACTS,  5. 

GUARDIAN  AND  WARD. 

What  are  necessaries  for  the  ward. 

1.  Of  traveling  expenses — and  herein,  xoJiere  money  is  advanced  to  the 
ward  by  a  person  other  than  the  guardian.  Where  an  infant,  against 
the  objections  of  her  guardian,  went  to  California,  and  another  person 
furnished  money  necessary  to  pay  the  expenses  of  the  trip,  and  after- 
terwards  suecl  to  recover  the  money  from  the  ward  and  her  husband, 
she  having  subsequently  married,  and  on  the  trial  the  court  instructed 
the  jury  that  what  were  necessaries  depended  upon  circumstances;  if 
tlie  going  of  the  ward  to  California  was  prudent  and  proper  under  the 
circumstances,  and  plaintiff  advanced  money  necessary  to  take  her 
there,  and  the  trip  was  for  her  benefit,  then  it  was  for  the  jury  to  say 
whetlier  the  money  was  advanced  for  necessaries :  Held,  that  this  in- 
struction was  wrong,  there  being  no  positive  rule  as  to  what  are 
necessaries.  Whether  articles  of  a  certain  class  or  kind  are  such  as 
infants  would  be  liable  for,  or  whether  certain  kinds  of  expenditures 
are  necessaries,  must  be  judged  of  by  the  court,  but  whether  a  partic- 
ulaT  class  are  suitable  to  tlie  condition  and  estate  of  the  infant,  is  for 
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What  are  necessaries  for  the  ward.     Continued. 

the  determination  of  tlie  ju^J^  The  court  should,  in  the  instruction, 
have  difined  what  constitutes  necessaries.  McKnnna  et  ol.  v.  Merry, 
177. 

2.  Horses,  saddles,  bridles,  pistols,  liquors,  chronometers,  etc.,  liave 
generally  been  held  not  to  be  necessaries,  and  no  case  is  found  that 
money  advanced  for  traveling  expenses,  under  the  circumstances  of 
this  case,  is  necessary.     Ibid.  177. 

3.  It  was  tlie  duty  of  the  guardian  to  superintend  the  education 
and  nurture  of  his  ward,  and  applj'  the  rents  first,  and  next  the  inter- 
est on  moneys,  for  the  purpose.  He  was  the  judge  of  what  were 
necessaries,  if  he  acted  in  good  faith,  and  a  third  party  had  no  right  to 
usurp  the  rights  and  duties  of  the  guardian,  even  if  the  money  was,  in 
some  sense,  a  benefit,  and  the  trip  prudent  and  proper.     Ibid.  177. 

4.  If  the  guardian,  in  good  faith,  acting  for  the  best  interest  of  the 
ward,  furnishes  means  suitable  to  her  age,  station  in  life,  and  with 
reference  to  her  estate,  then  the  infant  would  not  be  liable.    Ibid.  177. 


HIGHWAYS. 

Of  damages  where  land  is  not  taken. 

1.  As  where  a  road  adjoins  the  land  of  a  person.  Under  the  consti- 
tution of  1848,  and  the  statutes  in  force  in  March,  1870,  a  party  is  not 
entitled  to  damages  by  reason  of  the  construction  of  a  highway  ad- 
joining and  abutting  against  his  lands,  where  no  part  thereof  has  been 
taken  for  the  use  of  the  road.     Hoag  v.  Sioitzer  et  al.  294. 

2.  At  tliat  date  the  commissioners  of  highways  had  no  power  to 
consider,  assess  or  award  consequential  or  remote  damages  to  a  party 
b)'  reason  of  tlie  construction  of  a  higliwaj'  wiiere  no  part  of  his  lands 
had  been  taken  tor  that  purpose.  Tlie  road  law  of  1861,  sections  55, 
56  and  68,  docs  not  conflict  witli  this  view,  but  sustains  it.     Ibid  294. 

3.  A.<i  to  tlie  question  of  division  fences,  in  its  relation  to  damages  in 
such  case.     See  DIVISION  FENCES,  2. 

Op  the  width  of  a  public  road. 

4.  Where  the  count}''  commissioners  laj'  out  and  establish  a  public 
highway  of  a  prescribed  width.  It  will  be  confined  to  that  width,  un- 
less increased  by  dedication  or  otherwise.  The  mere  fact  that  it  was 
graded,  and  was  traveled  a  greater  width,  but  outside  of  the  road  no 
particular  strip  was  Sf>  used,  does  not  change  the  boundary  of  the  road. 
Haruing  v.  Toxcn  of  Hale,  192 
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Obstruction  of  highway. 

5.  Planting  and  protecting  a  live  fence  on  the  line  of  the  road.  Under 
the  act  of  1849,  the  owner  of  land  adjoining  a  highway  may  plant  a 
live  fence  on  the  precise  line  of  the  road,  and  may  erect  a  protection 
fence  not  more  than  six  feet  in  the  road  from  the  live  fence,  and  may 
maintain  it  for  the  period  of  five  years,  without  being  liable  to  pros- 
ecution for  obstructing  the  highway.    Harding  v.  Town  of  Hale,  192. 

6.  In  such  a  case,  it  is  error  to  instruct  the  jurj^  that,  if  the  defend- 
ant built  a  fence  in  any  part  of  a  highway  that  had  been  used  for  more 
than  twenty  years  before  the  fence  was  erected,  they  should  find  the 
defendant  guilty  of  obstructing  the  road.  Such  an  instruction  ex- 
cludes a  defendant  from  all  benefit  of  the  statute  of  1849,  and  should 
be  modified  or  refused.    Ibid.  192. 

Municipal  corporations. 

7.  The  duty  and  liability  in  regard  to  the  safety  of  highways.  A  tun- 
nel under  the  Chicago  river  in  the  city  of  Chicago  is  one  of  its  high- 
ways, and  as  such,  it  was  the  duty  of  the  city  to  use  all  reasonable 
efi"orts  to  keep  it  in  a  safe  condition  for  travel ;  and  if  that  could  not 
be  done  without  stoppage  of  travel  for  a  time,  then  the  approaches 
should  have  been  so  guarded  as  to  prevent  persons  from  entering 
therein,  or  in  some  manner  warned  of  the  danger.  Or  it  should  have 
been  closed.  It  was  negligence  to  keep  it  open  for  passage,  to  the 
peril  of  life.     City  of  Chicago  v.  Hislop,  86. 

8.  When  the  tunnel  leaked,  and  large  quantities  of  ice  had  formed 
on  the  foot  way,  and  about  the  middle  of  it,  where  the  peril  was  the 
greatest,  the  ice  had  been  chipped  up  and  not  removed,  and  could  not 
be  seen  until  the  passenger  was  in  its  midst,  the  foot  way  was  unsafe 
and  very  dangerous,  and  had  so  remained  a  long  time  before  the  acci- 
dent. In  its  dangerous  condition,  it  was  the  duty  of  the  city  either  to 
have  barred  all  ingress  or  to  have  given  notice  of  tlie  probable  danger, 
and  where  the  person  injured  was  guilty  of  no  want  of  care,  the  city 
ifiust  be  held  liabl§.     Ibid.  86. 

9.  It  is  a  duty  resting  on  cities  to  keep  their  streets  and  sidewalks 
in  a  safe  condition  for  persons  passing  along  and  over  them,  but  they 
are  not  bound  to  keep  them  absolutely  safe  so  as  to  preclude  the  pos- 
sibility of  accident  or  injury,  but  they  are  bound  to  exercise  ordinary 
care  and  diligence  to  keep  them,  reasonably  safe.  City  of  Rockford  v. 
Hildebrand,  155. 

10.  Where  charters  of  cities  give  them  the  power  to  cause  suitable 
sidewalks  to  be  made  and  to  keep  them  in  repair,  and  make  adequate 
profvision  for  so  doing,  the  exercise  of  the  power  follows  as  a  duty. 
Where  city  authorities  are  clothed  with  a  power  which  concerns  the 
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public  interest,  the  execution  of  the  power  may  be  insisted  upou  as  a 
duty  which  the  corporation  is  bound  to  fulfill.  Nor  does  it  absolve 
them  from  its  performance  by  reason  of  the  charter  requiring  the  lot 
owners  to  build  sidewalks,  as  the  cMy  has  control  of  them,  and  the 
charter  recognizes  the  liability  of  the  city  to  damages  and  gives  it  an 
action  over  against  the  owner  of  the  adjacent  lot.  City  of  Bockford  v . 
Hildebrand,  155. 

11.  Wliere  the  city  charter  clothes  it  with  power,  and  it  is  the  duty 
of  the  city,  to  prevent  obstructions  from  continuing  in  the  streets  and 
sidewalks,  it  is  gross  negligence,  if  known  to  tlie  city  officials,  to  per- 
mit an  opening  in  a  sidewalk,  made  to  admit  light  into  the  basemeut 
of  an  adjoining  building,  to  remain  a  long  time  without  gratings  or 
othor  protection,  and  to  permit  large  goods  boxes  to  remain  piled 
upon  the  opposite  side  of  the  walk  so  as  to  impede  and  endanger  the 
safety  of  persons  passing  along  the  walk;  and  when  continued  a 
great  while,  the  city  will  be  charged  with  notice  of  the  defects  and 
obstructions,  and  is  liable  for  injuries  produced  thereby.  City  of 
Oalesburg  v.  Higley,  287. 

12.  Of  notice  to  the  municipal  authorities.  In  an  action  against  a 
•city  to  recover  for  injuries  received  by  reason  of  tlie  unsafe  condition 
of  a  sidewalk,  where  the  sidewalk  had  been  in  the  condition  it  was 
wlieu  the  accident  occurred,  for  one  year  and  nine  months,  it  was  not 
■such  error  in  the  court  in  giving  an  instruction  that,  if  the  jurj'  be- 
lieved the  sidewalk  had  been  in  an  unsafe  condition  an  unreasonable 
length  of  time,  as  would  reverse,  although  it  omitted  a  requirement 
that  tliey  should  find  the  city  had  notice  of  its  condition.  Notice,  ac- 
tual or  constructive,  will  be  implied.  City  of  Rockford  v.  Hildebrand, 
155. 

13.  Diligence  and  care  on  the  part  of  the  plaintiff.  If  tli-e  sidewalk 
■where  the  accident  occurred,  and  all  of  the  streets,  were  unusualj3ncy, 
and  it  was  more  than  usually  difficult  to  walk"  on  them,  and  the  acci- 
dent occurred  in  the  night  time,  it  was  no  doubt  the  duty  of  plaintiff 
to  use  a  higher  degree  of  care  and  caution  than  he  would  under  ordi- 
nary circumstances.  Common  or  ordinary  diligence  is  that  degree  of 
diligence  most  generally  exercised  by  men  in  respect  to  their  own  af- 
fairs, and  not  tliat  of  any  one  man  in  particular.  And  the  question, 
whether  due  care  and  caution  have  been  exercised,  is  one  of  fact  and 
not  of  law,  and  to  be  left  to  the  jurJ^     Ibid.  155. 

Dedication  for  a  public  highway.     See  DEDICATION,  1 
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HOMESTEAD. 

Release  of  homestead  obtained  by  fraud. 
Remedy  of  the  wife.     See  EJECTMENT,  3. 

IMPROVEMENTS 

On  setting  aside  an  administrator's  sale. 

Of  the  rule  of  adjustment  of  rents  and  improvements.  See  CHAN- 
CERY, 10,  11. 

INFANTS. 

What  are  necessaries. 

And  how  that  question  is  to  be  determined.  See  GUARDIAN  AND 
WARD,  1  to  4. 

INJUNCTIONS. 
To  prevent  cloud  upon  title. 

1.  Equity  will  entertain  a  bill  to  restrain,  by  injunction,  the  sale  of 
lands  on  execution,  for  the  purpose  of  preventing  the  creation  of  a 
cloud  upon  the  complainant's  title.     Bennett  v.  McFadden  et  dl.  334. 

To  enjoin  the  sale  of  rent  corn. 

2.  At  suit  of  the  landlord.  Where  a  party  purchased  a  tract  of  land 
of  another,  and  being  unable  to  make  payments,  prevailed  upon  his 
vendor  to  release  him  from  the  purchase  and  to  agree  to  treat  him  as 
a  tenant  for  the  year  he  occupied  the  premises,  and  to  receive,  in  corn, 
one-half  of  the  grain  i-aised  on  the  premises  during  the  year,  for  the 
rent,  which  was  to  be  delivered  at  a  specified  place,  but  the  purchaser 
refused  to  perform  his  contract  and  fraudulently  placed  a  part  of  the 
corn  in  the  hands  of  other  persons,  and  was  insolvent:  Held,  as  the 
owner  of  the  land  was  justly  and  equitably  the  owner  of  the  corn,  and 
as  the  purchaser  had  been  fullj^  paid  for  it,  and  was  insolvent,  there 
was  not  an  adequate  remedy  at  law,  and  equity  should  afford  relief  by 
enjoining  its  sale  by  those  having  the  possession.  Parker  v.  Garrison 
et  al.  250. 

3.  Rem^dg  in  replevin  in  such  case.  In  such  a  case,  as  no  delivery  of 
the  corn  had  been  made,  it  is  doubtful  whether  it  could  have  been  re- 
covered by  writ  of  replevin,  especially  as  a  part  of  it  was  not  separated 
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INJUNCTIONS.     To  enjoin  the  sale  of  rent  coen.     Continued. 

from  other  corn  with  Avliich  it  was  stored,  and  in  the  hands  of  the  per- 
sons with  whom  it  had  been  placed,  and  a  part  in  the  possession  of  the 
purchaser  of  the  land ;  and  if  such  a  recovery  could  have  been  had,  it 
would  have  required  several  suits,  and  there  being  no  plain  and  ade- 
quate remedy  at  law,  relief  was  granted.  Parker  v.  Garrison  et  al. 
250. 

To   RESTRAIN   THE   COLLECTION   OF    A   TAX. 

4.  Where  a  town  voted  in  favor  of  a  subscription  to  the  stock  of  a 
railroad  company,  for  a  sum  in  excess  of  what  the  law  allowed,  and 
the  election  was  for  that  reason  void,  a  tax  levied  to  pay  the  interest 
upon  the  bonds  of  the  town  issued  upon  the  subscription,  under  a 
curative  act,  which  the  legislature  had  no  power  to  pass,  should  be  en- 
joiued,  and  if  the  bonds  have  not  been  negotiated,  the  railway  com- 
pany should  be  required  to  surrender  them  for  cancelation.  Marshall 
et  al.  V.  Silliman  et  al.  218. 

To  ENJOIN  THE  HOLDING  OP  AN  ELECTION. 

5.  Of  the  power  in  respect  thereto.  Where  the  law  authorizes  an  elec- 
tion to  be  called  iu  a  township  to  determine  whether  a  majority  are  in 
favor  of  subscribing  to  the  stock  of  a  railroad  company,  and  the  elec- 
tion is  called  in  pursuance  to  the  requirements  of  the  law,  a  court 
of  equity  has  no  power  to  restrain  the  officers  from  holding,  or  the 
people  from  voting  at,  such  election.  A  writ  of  injunction  issued  in 
such  case  is  void,  and  the  officers  and  people  are  not  bound  to  obey  it, 
as  the  court  has  no  jurisdiction  to  issue  the  writ.  Walton  et  al.  v. 
Beveling  et  al.  201. 

Contempt — disobedience  to  such  writ. 

6.  In  such  a  case,  tbe  defendants  are  not  liable  to  be  punished  for 
a  contempt  of  court  for  disobedience  to  such  a  writ.  The  statute  con- 
fers power  upon  the  court  to  punish  for  a  contempt  "for  disobeying 
its  process,  rules  or  orders  issued  or  made  conformablj'  to  law."  And 
the  court  having  no  power  to  enjoin  the  holding  of  an  election,  an  in- 
junction issued  for  the  purpose  is  not  issued  conformablj'  to  law,  and 
is  void.     Ibid.  201. 

7.  Where  the  law  plainly  requires  an  officer  to  perform  a  duty,  and 
he  is  not  exceeding  or  abusing  his  powers,  but  fairlj'  acting  within  the 
same,  and  a  court  issues  a  writ  to  restrain  him  from  its  performance, 
he  must  discharge  his  duty  as  prescribed  by  the  law.     Ibid.  201. 

8.  When  disobedience  is  a  contempt.  Where  the  court  has  jurisdic- 
tion of  the  subject  matter,  but  acts  erroneously,  then  the  person  en- 
joined would  be  in  contempt  by  disobeying  the  writ.     Ibid.  201. 
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INJUNCTIONS.     Continued. 

Motion  to  dissolve  injunction. 

9.  BiU  to  be  taken  as  true.  Where  the  court,  upon  a  motion  made 
to  dissolve  an  injunction  for  want  of  equity  in  the  bill,  sustains  the 
motion,  dissolves  the  injunction  and  dismisses  the  bill,  the  allegations 
of  the  bill  are  to  be  taken  as  true,  the  same  as  upon  a  demurrer.  Ben- 
nett V.  McFadden  ei  al.  334. 

Damages  on  dissolution. 

10.  Where  an  injunction  issued  to  enjoin  the  holding  of  an  election 
is  dissolved,  it  is  the  duty  of  the  court,  on  suggestions  being  filed  by 
the  defendants,  to  hear  evidence  and  assess  such  damages  as  the  na- 
ture of  the  case  may  require.  Nor  does  the  fact  that  the  writ  of 
iujuuction  was  void,  affect  the  right  of  the  parties  to  recover  damages. 
Parties  have  the  same  right  to  defend  against  a  void,  as  a  valid,  writ. 
Walto7i  et  al.  v.  Develing  et  al.  201. 


INSTRUCTIONS. 

Of  their  qualities. 

1.  Should  be  applicable  to  the  case.  Although  instructions  may  con- 
tain correct  legal  propositions,  still  it  is  not  error  to  refuse  them  if 
they  are  not  applicable  to  the  case.  Mitchell,  Admr.  v.  The  Town  of 
Fond  du  Lac,  174 ;  Holden  v.  Hulburd  et  al.  280. 

2.  Leaving  the  jury  to  decide  the  law.  It  is  error  to  give  instructions 
to  the  jury  which  require  the  jury  to  find  and  determine  legal  propo- 
sitions. The  court  should  direct  the  jury  what  the  law  is  on  the  facts 
the  evidence  tends  to  prove,  or  instruct  them  as  to  what  the  law  is  if 
they  find  the  facts  to  be  true  ;  or  what  facts  must  be  proved  before  the 
plaintiff  can  recover.  Mitchell,  Admr.  v.  The  Town  of  Fond,  du  Lac,  174. 

3.  Curing  an  erroneous  mstruction  by  another  which  is  proper. 
Where  one  instruction  is  clearly  wrong,  and  another  right,  the  error 
of  the  first  is  not  cured  by  giving  the  latter,  as  it  can  not  be  known 
which  governed  the  jury  in  finding  their  verdict.  Chicago,  Burlington 
and  Quincy  Railroad  Co.  v.  Bunri,  385. 

4.  Where  evidence  is  equally  balanced.  In  an  action  on  a  promissory 
note,  the  defendant  filed  a  plea,  verified  by  his  oath,  denying  that  he 
executed  the  note.  The  plaintiff  testified  that  lie  took  the  note  to 
defendant,  when  the  latter  said  it  was  all  right,  and  pron)ised  to  pay 
it.  This  the  defendant,  in  his  testimony,  denied,  and  also  denied  that 
be  ever  signed  the  note  or  authorized  any  one  to  sign  it  for  him. 
There  were  no  other  witnesses  in  the  case:  Meld,  it  was  not  error  to 
instruct  the  jur}',  for  the  defendant,  that,  if  tlie  evidence  was  equally 
balanced,  they  should  find  for  the  defendant.     The  instruction  is  not 
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INSTRUCTIONS.     Op  their  qualities.     Continued. 

open  to  the  objectiou,  that  it  tended  to  mislead  tlie  jury  into  the  be- 
lief that  they  were  to  find  for  the  defendant  if  an  equal  number  of 
witnesses  testified  on  each  side,  as  an  equal  balance  of  evidence  does 
not  refer  to  the  number  of  witnesses,  but  to  the  equal  weight  and 
credit  of  testimonj'-,  whether  written  or  otherwise.  Bridenthal  v 
Davidson,  460. 


INSURANCE. 

Taxing  foreign  insurance  companies  in  Chicago. 

Act  0/1863  authorizing  such  taxation  repealed  by  act  of  1869.     See 

TAXES,  1,  2. 

INTEREST. 

Taking  private  property  for  public  use. 

Of  interest  upon  the  award  of  damages,  or  upon  the  judgment.  See 
EMINENT  DOMAIN,  5,  6. 

JUDGE'S  MINUTES. 
Not  a  record.     See  JUDGMENTS,  1. 

JUDGMENTS. 

Judge's  entry. 

1.  An  order  of  the  judge  on  his  docket  for  judgment  on  the  ver- 
dict of  a  jurj',  not  entered  upon  the  record,  is  not  a  judgment.  Ed- 
wards V.  Evans,  492. 

Judgment  against  a  part  op  several  dependants. 

2.  Under  act  of  1869.  The  second  section  of  the  act  of  March  26, 
1869,  amendatory  of  the  pi'actice  act,  which  provides  that,  in  suits 
brought  against  several  defendants,  where  the  plaintiff  fails  to  estab- 
lish his  case  against  one  or  more  of  the  defendants,  the  plaintiff  shall, 
notwithstanding,  have  judgment  against  the  other  defendants,  applies 
only  to  actions  on  written  contracts.     BoeJim  v.  Bcehm,  140. 

Confession  of  judgment. 

3.  In  vacation.  Where  a  judgment  is  confessed  in  vacation  before 
a  clerk  in  a  circuit  where  that  officer  is  authorized  to  receive  a  con- 
fession, to  be  valid  under  the  statute  there  must  be  a  declaration,  a 
power  of  attorney  authorizing  the  confession,  and  proof  of  its  execu- 
tion and  a  plea  of  confession  filed  in  the  office  of  the  clerk.  Tucker 
v.  Gill,  236. 
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•JUDGMENTS.     Confession  of  judgment.     Continued. 

4.  Where  there  was  a  power  of  attorney  to  confess  a  judgment  on 
a  note  for  $26,000,  the  note  was  described  in  the  declaration  which 
claimed  $50,000  damages,  and  the  plea  of  confession  admitted  an  in- 
debtedness and  confessed  judgment  for  the  latter  sum,  and  the  clerk 
rendered  judgment  for  $26,000 :  Held,  that  the  attorney  confessing 
the  judgment  exceeded  his  power;  that  the  clerk  did  not  have  power 
to  deviate  from  the  plea  of  confession  in  rendering  the  judgment.  His 
doing  so  was  unwarranted  and  the  judgment  was  void,  and  may  be 
attacked  collatterally.     Thicker  v.  QUI,  236. 

5.  The  clerk  has  no  judicial  power  but  acts  ministerially,  and 
hence  can  not  do  otherwise  than  follow  the  papers  filed  in  entering  a 
judgment  by  confession.  He  has  no  power  to  disregard  the  plea  of 
confession  and  proceed  to  determine  for  what  sum  judgment  should 
be  entered.  He  must  enter  judgment  for  the  amount  confessed,  or 
not  at  all.     Ibid.  236. 

Entering  satisfaction  op  judgment. 

6.  In  what  manner  it  may  be  done.  Where  an  attorney  has  author! - 
tj'  to  discharge  judgments  for  less  than  the  full  amount,  and  in  doing 
so  makes  an  assignment  thereof  without  recourse,  to  a  third  party, 
entering  on  the  docket  receipts  for  the  amount  paid  as  per  assignment, 
instead  of  an  entry  of  discharge,  his  clients  can  not  complain,  for  the 
acceptance  of  the  money  by  authority  is  a  satisfaction  of  the  judgments 
as  to  them.     Vickery  v.  McClellan  et  al.  311. 

Judgment  in  attachment. 

7.  In  rem  and  in  personam — how  far  conclusive  as  to  third  persons, 
and  as  between  the  parties.     See  ATTACHMENT,  4  to  7. 

Judgment  on  an  award. 

How  far  conclusive.     See  ARBITRATIONS  AND  AWARDS,  7. 


JUDICIAL  SALES.     See  SALES,  1. 

JURISDICTION. 

In  suit  for  divorce. 

1.  As  to  the  residence  of  the  complainant.  The  designation  of  an  ap- 
plicant for  divorce,  in  the  bill,  as  "Harriet  N.  Parker,  of  the  county 
of  Grundy,"  is  sufficient,  on  the  face  of  the  bill,  to  give  the  circuit 
court  of  that  county  jurisdiction.    Parker  v.  Parker,  369. 
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Mode  of  questioning  jurisdiction. 

2.  It  is  not  proper  practice  to  dismiss  a  bill  upon  mere  motion,  for 
want  of  jurisdiction,  unless  it  appears  on  the  face  of  the  bill.  Par- 
ker Y.  Parker,  369. 

3.  A  plea  to  the  jurisdiction,  before  answer,  should  be  interposed  sup- 
ported by  fects,  giving  opportunity  for  rebutting  testimony  and  for 
cross-examination.     Ibid.  369. 

Waiver  op  objection  to  jurisdiction. 

4.  A  defendant  who,  without  pleading  iu  the  mode  prescribed  by 
the  practice  iu  chancery,  proceeds  to  answer  over,  waives  his  objec- 
tion to  the  jurisdiction.     Ibid.  369. 

Court  op  common  pleas  op  city  op  Amboy. 

5.  Of  its  territorial  jurisdiction.  Tlie  court  of  common  pleas  of  the 
city  of  Amboy,  established  by  the  act  of  March  11th,  1869,  has  no 
power  to  send  its  process  beyond  the  territorial  limits  of  the  city. 
Dixon  V.  Dixon,  324. 

In  attachment. 

6.  What  confers  jurisdiction.     See  ATTACHMENT,  1. 

JURY. 

Questions  op  law  and  pact. 

1.  As  to  wJietJier  a  party  uses  due  care.  Iu  an  action  against  a  city 
to  recover  for  pei'sonal  injuries  received  by  the  plaintiff  by  reason  of 
the  unsafe  condition  of  a  sidewalk,  where  the  evidence  showed  that 
the  party  injured  was,  at  the  time,  walking  as  he  usually  did,  it  is  not 
error  to  modify  an  instruction  by  striking  out  a  portion  of  it  which 
stated  that  such  manner  of  walking  was  n.o  evidence  of  care  ou  the 
part  of  the  plaintiff,  and  it  is  not  error  to  refuse  an  iustrucliou  which 
contained  a  similar  statement.  It  was  not  a  question  of  law,  but  of 
fact,  to  determine  whether  his  manner  of  walking  did,  or  did  not, 
prove  anything.     City  of  Rockford  v.  Hildehrand,  155. 

2.  As  to  what  are  necessaries  for  infants — by  whom  to  be  determined. 
See  GUARDIAN  AND  WARD,  1. 

3.  Court  may  instruct  jury  how  to  find  in  case  evidence  is  eguaUy 
balanced.     See  INSTRUCTIONS,  4. 

Assessment  of  damages  for  right  op  way. 

4.  Right  of  trial  by  jury.     See  RIGHT  OF  WAY,  3. 

Taking   written   evidence   on   their   retirement.      See    PRAC- 
TICE, 3. 
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LACHES.     See  LIMITATIONS. 

LAN-DLORD  AND  TENANT. 

Whether  a  tenancy  exists. 

Pending  a  proceeding  to  condemn  private  property  for  public  use.  See 
EMINENT  DOMAIN,  4. 

LIENS. 

Mechanic's  lien. 

1.  Whether  it  exists.  Where  a  party  contracts  to  build  a  house,  and 
other  parties  furnish  materials,  which  are  used  in  the  building,  on  the 
credit  of  the  contractor,  the  luaterial-nieD  have  no  lien  on  the  build- 
ing for  the  materials  so  furnished.      Whether  HI  y.  OJdendorf  et  al.  283. 

2.  Construction  of  an  agreement — lien  must  be  created  under  the  stat- 
ute. Heenej'-  &  Campbell  furnished,  on  the  credit  of  a  party  who  had 
contracted  to  build  a  house  for  one  Gierke,  materials  which  were  used 
in  the  building  of  Gierke's  house.  When  the  house  was  partiallj' 
completed,  the  contractor  having  abandoned  his  contract,  Gierke  ex- 
ecuted the  following  agreement  in  writing:  "This  is  to  certif}' that 
I,  H.  Gierke,  hold  myself  responsible  for  all  lumber  and  materials 
furnislied  by  Heenej'  &  Campbell  for  the  erection  of  store  on  Hal- 
sted  street  and  in  course  of  erection,  and  will  pay  all  of  our  account 
for  said  store  when  the  building  is  complete:"  Held,  that  a  fair  inter- 
pretation of  the  agreement  would  onlj'^  bind  Gierke  to  the  extent  of 
materials  delivered  after  its  date — the  claim  that  it  included  all  the 
materials  before  that  time  furnished  being  answered  by  the  fact  that 
there  was  no  consideration  expressed  in  the  writing  for  the  undertak- 
ing.    Ibid.  283. 

3.  And  if  there  had  been  a  consideration  expressed,  it  would  not 
have  created  a  lien  on  the  premises  for  the  materials  previously  fur- 
nished,— as  a  mechanic's  lien,  or  that  of  the  material-men,  being  stat- 
utory, and  peculiar  in  itself,  can  onlj'  be  claimed  when  the  case  is 
brought  within  the  statute.     Ibid.  283. 

4.  Description  of  the  premises.  In  a  suit  in  chancery  to  establish  and 
enforce  a  mechanics'  lien,  it  was  objected  that  the  description  of  the 
premises  was  so  indefinite  and  uncertain  as  to  be  no  guide  to  the 
sherifl"  in  advertising  and  selling  them.  In  the  record  the  premises 
are  described  as  "building  No.  181,  South  Leavitt  street,  in  the  city 
of  Chicago,  and  further  described  as  lot  8  and  19  in  block  No.  1  of 
Banks'  subdivision  of  lot  9  in  block  11  of  Rockwell's  addition  to  Chi- 
cago." This  description  was  held  sufficient.  Buckley  v.  Boutellier, 
293. 
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5.  And  the  objection  that  the  congressional  suljdivisions  of  the 
land  were  not  given  in  the  description,  was  regarded  as  frivolous. 
Ibid.  293. 

6.  In  favor  of  sub-contrwctor .  Where  a  sub-contractor  gives  notice 
to  the  owner  of  the  building,  according  to  the  act  of  1869  amenda- 
tory of  the  mechanic's  lien  law,  and  the  proof  shows  that  such  owner 
had  funds  in  his  hands  belonging  to  the  contractor  at  the  time  of  the 
notice,  he  will  be  liable  in  an  action  b}'  the  sub-contractor  lo  recover 
wages  due  him  for  labor  on  the  building.    Culver  v.  Fleming,  498. 


LIMITATIONS. 
Limitation  act  of  1839. 

1.  Whet1i£r  available  in  favor  of  the  grantee  of  a  mortgagor  as  agairist 
the  mortgagee.  Where  the  mortgagor  of  laud  conveyed  the  same,  and 
the  grantee  complied  with  all  the  requirements  of  the  limitation  law 
of  1839,  and  when  sued  he  relied  upon  that  statute  as  a  bar:  Held,  as 
against  the  mortgagee  the  statute  would  not  apply.  Brown  v.  Devine, 
260. 

2.  This  case  distinguished  from  the  case  of  Cook  v.  Norton,  43  111. 
891,  and  48  111.  20.  In  that  case  it  was  held  that  a  purchaser  from  a 
judgment  debtor,  buying  after  a  sale  on  execution,  and  within  fifteen 
months,  might  set  up  and  rely  upon  this  statute,  against  the  purchaser 
Tinder  the  execution,  and  that  the  statute  began  to  run  from  the  time 
the  purchaser  migiit  have  obtained  his  sheriflPs  deed.  In  that  c-ase  it 
was  said,  if  the  purchaser  had  the  right  to  suppose  that  the  purchase 
from  the  debtor  was  for  the  purpose  of  redeeming,  he  had  no  right  to 
BO  think  after  the  time  to  redeem  had  expired.  And  in  that  consists 
the  distinction  between  the  two  cases,  as  in  this  the  mortgagee  has  no 
right  to  suppose  the  purchase  was  made  for  any  otlier  purpose  than  to 
redeem.     Ibid.  260. 

3.  As  against  a  grants  of  husband  and  wife  of  tlue  land  of  the  latter. 
Where  a  husband  and  wife  joined  in  the  conveyance  of  the  wife's 
land,  she  holding  the  fee  and  he  an  estate  by  the  curtesy,  and  after  the 
conveyance  was  made,  a  person,  under  claim  and  color  of  title,  entered 
and  occupied  tlie  land  and  paid  all  taxes  for  seven  successive  j-ears: 
SM,  that  the  statute  operated  to  bar  an  entry  under  either  title.  Tal- 
cott  V.  Draper,  56. 

4.  Former  decision.  This  case  is  distinguished  from  the  case  of 
BJwrtaU  v.  HiTicldey,  31  111.  219.  In  that  case,  six  of  the  seven  years  of 
limitation  had  run  when  the  conveyance  was  made,  and  another  year 


LJfDEX.  591 

LIMITATIONS.    Limitation  act  of  1S39.     Continued. 

afterwards,  whilst  in  this,  possession  was  taken  and  the  required  acta 
under  the  statute  were  performed  after  the  conTeyance  was  made. 
TalcoU  V.  Draper,  56. 

5.  Former  decisions — stare  decisis.  Upon  a  third  appeal  in  the  case 
of  Cook  V.  Norton  et  cU.,  presenting  the  same  questions  which  had  been 
previously  decided  in  the  same  case,  as  reported  in  43  IlL  391,  and  48 
IlL  20,  the  court  refused  to  reconsider  the  subject,  and  affirmed  the 
judgment  for  the  reasons  given  in  the  former  opinions.  Cook  v.  Nor- 
Um  et  al.  285. 

Lapse  of  time  aside  from  the  statute. 

6.  Belay  in  assei-ting  fraud.  Where  the  purchaser  of  au  article 
sought  to  set  aside  the  sale  on  the  ground  of  fraudulent  representa- 
tions made  by  the  seller,  it  was  held,  that,  in  addition  to  the  fact  that 
the  plaintiff  failed  to  make  out  the  fraud  alleged,  the  fact  that,  for  sev- 
eral years  after  the  making  of  the  contract,  it  was  acted  upon  by  the 
purchaser  and  his  representatives,  with  a  knowledge  of  all  the  facts» 
and  treated  as  stUl  subsisting,  afforded  an  additional  reason  why  a  court 
of  equity  should  not  interfere.     Warren  et  aL  y.  Waibridge,  Admr.  et  aL 

17a 

7.  Delay  in  questioning  a  sale  under  a  poicer  in  a  mortgage.  See 
SALES,  5,  6. 


MARRIED  WOMEN. 

Conveyance  op  their  real  estate. 

1.  The  husband  must  join.  Instead  of  proceedings  by  fine  or  com- 
mon recovery  under  the  common  law,  the  interest  of  a  wife  in  real 
estate  may  be  conveyed  by  deed  of  herself  and  husband.  This  can  be 
done  only  in  the  precise  mode  prescribed  by  the  statute.  Otherwise 
such  conveyance  is  void.     Bressler  et  al.  v.  Kent,  426. 

2.  A  mortgage  or  trust  creating  an  incumbrance  upon  the  lauds  of 
the  wife,  in  which  the  husband  does  not  join,  is  void,  and  will  not  be 
enforced,  even  though  given  to  secure  payment  of  a  note  made  by  her- 
self and  her  husband  for  his  debt.     Ibid.  426. 

3.  The  act  of  February  21,  1861,  "to  protect  married  women  in  their 
separate  property,"  does  not  go  to  the  extent  of  authorizing  married 
women  to  sell  real  estate  without  concurrence  of  the  husband.  Such 
power  can  not  be  implied,  but  must  be  given  in  direct  terms.  Ibid. 
426. 
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4.  Former  decision.  The  doctrine  of  equity,  as  to  a  married 
woman's  disposing  power  over  her  separate  property,  was  carried  fur- 
ther in  the  case  of  Young  and  Wife  v.  Graff,  28  111.  20,  tliau  the  author- 
ities seem  to  warrant.     Ibid.  426. 


MASTER  AND  SERVANT. 

Liability  of  master  for  injury  to  the  servant. 

1.  Of  notice  to  a  raihoay  company  of  a  defective  bridge.  In  an  action 
against  a  railway  company  to  recover  damages  for  the  death  of  one  of 
its  employees,  alleged  to  have  been  occasioned  by  the  falling  of  a 
bridge,  an  instruction  which  informs  the  jury  that,  if  the  deceased  was 
in  the  employment  of  the  company,  was  in  the  line  of  his  duty  when 
crossing  tlie  bridge,  that  the  timbers  of  the  bridge  were  decaj'^ed  and 
unsafe,  and  by  reason  thereof  broke  down,  and  the  death  of  such  em- 
ployee was  occasioned  thereby,  the  company  was  liable,  is  erroneous, 
because  it  excludes  notice  of  the  condition  of  the  bridge  to  the  em- 
lojj^ees  of  the  company,  or  that  they,  by  the  highest  degree  of  dili- 
gence consistent  with  the  operation  of  the  road,  might  have  known  of 
the  defects.  A  railroad  company  is  bound  to  use  such  diligence,  yet  it 
is  not  an  absolute  insurer  and  can  not  be  held  liable  for  defects  that 
such  diligence  would  not  detect.  Toledo,  Peoria  and  Wa/rsaw  BaUway 
Co.  V.  Conroy,  162. 

2.  Actual  knowledge  of  such  defects  is  not  uecessary  to  render  a 
raihvaj^  company  liable ;  it  is  enough  if  the  company  might,  by  the 
use  of  such  diligence,  have  been  informed,  but  when  it  did  not  know 
and  conld  not  have  learned  the  timbers  were  defective  and  unsafe  by 
such  diligence,  it  can  not  be  held  responsible.     Ibid.  162. 

3.  Where  an  employee  of  a  railroad  company  is  assisting  in  removing 
damaged  cars.  Where  a  railroad  company  are  in  the  habit  of  con- 
stantly taking  damaged  cars  from  one  station  to  another  for  repair,  and 
a  person  is  emploj'ed  to  couple  and  switcli  such  cars,  and  while  so 
engaged  he  is  injured  in  attempting  to  couple  a  car  to  the  train,  by 
reason  of  the  broken  condition  of  tlie  car:  Held,  that  the  presumption 
is  that  he  undertook  the  employment  subject  to  all  of  the  risks  inci- 
dent to  the  place,  and  that  this  was  one  of  the  risks  he  expected  to 
incur  when  he  accepted  the  employment.  Chicago  and  Northwestern 
Railroad  Co.  v.  Ward,  130. 

4.  It  is  the  duty  of  a  railroad  company  to  furnish  a  safe  road  and 
safe  machiner}^  and  on  failing  to  do  so  it  becomes  liable  for  injury  to 
an  employee  therefrom  if  he  is  ignorant  of  the  defects,  and  therefore 
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uot  contract! nsr  with  reference  to  them.  But  that  rule  does  not  apply 
where  the  emploj^ment  is  for  the* purpose  of  assisting  in  hauling  ma- 
chinery that  is  defective,  and  is  injured  when  a  defective  car  is  on  the 
way  to  the  proper  shops  for  repairs,  and  the  existence  of  llie  defect 
implied  no  negligence  on  the  part  of  the  road.  Chicago  and  Korih' 
western  Railroad  Co.  v.  Ward.  130. 

0.  An  instruction  wliich  informs  tlie  jury  that  the  company  is  lia- 
ble if  tiie  employee  was  injured  whilst  in  the  careful  discharge  of  his 
dutj',  by  a  car  being  out  of  repair  through  the  failure  of  the  company 
to  see  that  it  was  iu  repair,  is  wrong,  as  the  car  was  being  removed  to 
tlie  proper  place  expressly  to  be  repaired,  and  the  employee  was  iu 
the  discharge  of  the  duty  he  engaged  to  perform  in  coupling  it  tor  the 
purpose.     Ibid.  130. 

6.  Aft  to  negligence  of  another  employee.  If  it  had  appeared  clearly 
that  it  was  the  custom  of  the  companj^  to  mark  all  damaged  cars  be- 
f(M'e  sending  them  to  the  shop  to  be  repaired,  and  that  the  marks  used 
indicated  that  they  were  damaged,  and  also  the  time,  manner  and  per- 
son who  made  the  mark,  and  this  duty  had  been  neglected,  and  the 
emploj'ee  had  been  thereby  thrown  oft"  his  guard  in  coupling  the  car, 

then  a  different  question  might  have  been  presented.     Ibid.  130. 

• 
Municipal  corporations. 

7.  Liability  for  acts  of  servants,  agents  and  contractors.  A  contract 
for  work  in  the  erection  of  a  public  building  bj' a  city,  to  be  performed 
under  the  direction  and  supervision  of  a  board  of  public  works  and 
superintendents,  fixes  the  liabilit}'^  of  the  corporation  for  injuries  re- 
sulting from  negligence  in  the  manner  of  doing  the  work.  City  of 
Chicago  v.  Dermody,  431. 

8.  It  is  no  defense  that  the  contractor  abandons  the  plan  prescribed 
and  substitutes  his  own  without  consent,  for  it  is  the  duty  of  the  cor- 
poration to  see  that  the  work  be  well  done,  but  according  to  the  spe- 
cifications.   Ibid  431. 

9.  The  same  rule  applies,  in  such  case,  to  the  city  as  is  applied  to 
master  and  servant.  The  city,  by  retaining  charge  of  the  work,  must 
be  held  responsible  for  the  manner  iu  which  it  is  performed.  The  con- 
tractors are  the  servants  of  the  city,  and  the  doctrine  of  respondeat  su- 
perior applies.  This  case  falls  fully  within  the  cage  of  The  City  of 
Chicago  v.  Joney,  60  111.  383,  and  is  governed  by  it.     Ibid.  431. 

Where  one  is  employed  for  a  certain  time. 

10.  And  not  allowed  to  fulfill  his  engagement — extent  of  7ds  remedy. 
See  MEASURE  OF  DAMAGES,  2. 

38— 6  1st  III. 
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Agent  against  his  pkincipal,  fok  wages. 

1.  Where  the  former  has  'been  prevented  from  serving  the  term  of  his 
employment.  In  an  action  by  an  asrent  against  liis  principal  to  recover 
wa2;es  for  tlie  term  for  wliich  he  had  been  employed,  an  instruction 
informed  the  jury  that  if  defendant  employed  plaintiff  for  a  specified 
time,  and  defendant  committed  a  breach  of  the  contract  whereby 
plaintiff  was  prevented  from  serving  for  tlie  period  he  was  employed 
and  lie  tliereby  suffered  loss,  he  was  entitled  to  recover  the  salary 
wliich  defendant  agreed  to  pay  for  the  time  for  wliicli  he  was  hired, 
less  the  amount  of  net  earnings  tlie  evidence  showed  he  had  made 
during  the  time  for  whicli  he  was  hired:  Held,  iu  view  of  the  evi- 
dence before  tlie  jury,  that  this  instruction  ronld  not  have  misled  tlie 
jury  and  worked  no  wrong  to  defendant.     Freller  v.  Little,  21.. 

2.  Where  there  is  an  engagement  of  a  person  to  render  servieesfor 
a  specified  time,  and  the  employer  violates  the  agreement  and  pre- 
vents its  fulfillment,  he  is  liable  for  the  wages  during  the  time,  and  it 
is  for  him  to  prove  that  plaintiff  has  been  actuallj'  employed  in  ojher 
profitable  business,  or  that  such  employment  had  been  offered  to  and 
rejected  by  him,  to  entitle  him  to  a  reduction  of  damages.  And 
where  a  defendant  fails  to  prove  that  the  plaintiff  was  or  could  have 

•  been  so  (miployed,  and  the  evidence  is  vague  and  indefinite  as  to 
plaiutiff^s  earnings  during  the  time,  so  that  the  jury  could  make  no 
estimate  of  the  amount,  the  judgment  will  not  be  reversed  because  no 
deduction  was  allowed.     Ibid.  21. 

MECHANIC'S  LIEN.     See  LIENS,  1  to  6. 

MERGER. 

Op  the  pee,  and  estate  by  the  ctjrtesy. 

1.  Where  a  husband  and  wife  joined  in  the  conveyance  of  land  in 
which  the  latter  held  the  fee  and  the  former  an  estate  by  the  curtesy, 
both  the  fee  of  the  wife  and  the  estate  by  the  curtesy  merged  and 
became  united  in  the  purchaser  by  the  conveyance  from  the  husband 
and  wife.  As  a  general  rule,  where  two  estates  are  conveyed  to  a  per- 
son, the  smaller  is  merged  into  the  greater,  and  especially  so  when  the 
interests  of  third  persons  are  not  affected  thereby.  Talcott  v.  Dra- 
per, 56. 

MISTAKE. 
In  an  accounting  between  parties.     See  ACCOUNTING,  1. 
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MORTGAGES. 

Chattel  mortgages. 

1.  Acknowledgment  of  chattel  mortgage — before  officer  interested.  A. 
chattel  mortgage  acknowledged  before  one  of  tlie  mortgagees  who  is  a 
justice  of  tlie  peace,  is  void  as  to  other  mortgage  creditors,  for  it  is 
against  the  policy  of  the  law  that  anj'  officer  should  perform  either  a 
ministerial  or  a  judicial  act  in  his  own  behalf  It  would  be  no  answer 
to  this  objection  that  such  mortgagee  was  the  onlj' justice;  in  the  town- 
ship.    Hammers  et  al.  v.  Dole  et  al.  307. 

2.  Officer  wanting.  Where  there  is  no  such  officer  as  the  statute 
prescribes  for  taking  the  acknowledgment  of  a  chattel  mortgage,  or  if 
he  be  incompetent,  the  parties  will  be  remitted  to  their  rights  at  com- 
mon law,  under  which  all  sales  of  personal  property,  unaccompanied 
by  possession  in  the  vendee,  are  absolutely  void.  Our  statute  has  only 
changed  this  rule  so  as  to  permit  tlie  mortgagor  to  retain  possession 
where  the  mortgage,  properlj"^  acknowledged  and  recorded,  provides 
for  it.    Ibid.  307. 

3.  Of  the  mortgagor  retaining  possession  of  the  property.  A  chattel 
mortgage  provided  for  the  mortgagor  to  retain  possession  of  the  prop 
erty.  On  the  day  the  mortgage  matured,  without  th'e  mortgagee  tak- 
ing possession  of  the  property,  the  time  of  payment  of  the  debt  se- 
cured thereby  was  extended,  and,  at  the  same  time,  the  old  note  was 
surrendered  and  a  new  mortgage  was  executed  and  a  new  note  was 
taken  for  the  old  debt  and  accrued  interest  and  a  small  additional  ad- 
vancment  of  money  :  Held,  that  the  neglect  of  the  mortgagee  to  take 
possession  of  the  property  rendered  the  first  mortgage  void  as  to  cred- 
itors, and  the  lien  of  the  second  mortgage  was  subsequent  to  that  of 
an  execution  against  the  mortgagor  which  came  to  the  hands  of  tlve 
officer  after  the  execution  of  the  first  mortgage,  but  before  the  execu- 
tion and  recording  of  the  second.     Burnham  v.  Muller,^^^. 

4.  When  the  lirst  mortgage  ceased  to  be  operative  as  to  the  rights 
of  creditors  by  reason  of  the  failure  of  the  mortgagee  to  take  posses- 
sion of  the  property,  the  lien  of  the  execution  then  attached  and  re- 
lated back  to  the  time  when  the  officer  received  it..    Ibid.  453. 

5.  While  a  chattel  mortgage  providing  for  the  mortgagor  to  retain 
possession  of  the  property  may  be  made,  under  our  statute,  so  as  to  be 
valid  for  two  years,  yet,  where  the  parties  fix  the  time  for  less  thau 
two  years,  the  time  so  fixed  must  control  as  to  when  the  lieu  shall 
cease  to  operate.  And  if  the  mortgagee  neglect  to  reduce  the  prop- 
erty to  possession  upon  default  of  the  mortgagor,  or  within  a  reason- 
able time  thereafter,  to  be  determined  by  the  situation  of  the  parties, 
he  loses  his  lien  as  against  the  rights  of  third  persons,  and,  as  affecting 
the  interests  and  liens  of  mhIi,  i  lie  mortgage  becomes  a  void  instru- 
ment.    li)iil.  45:J. 
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6.  The  lien  of  a  chattel  mortgage  is  not  lest  because  the  mortgagee 
fails  to  take  possession  of  the  mortgaged  property  on  the  maturity  of 
the  first  of  a  series  of  notes  secured  by  the  mortgage,  as  he  might  do 
under  its  provisions,  but  the  lieu  continues  until  the  last  payment  falls 
due.  It  is  optional  whether  the  mortgagee  will  reduce  the  property  to 
possession  on  default  in  the  payment  of  any  but  the  last  installment. 
Cleaves  v.  Herbert,  126 

7.  Mortgagor  retaining  and  using  stock  of  liquors.  Where  the 
mortgage  describes  the  property  as  a  "stock  of  goods,"  and  provides 
that  the  mortgagor  may  retain  and  use  the  same  until  default  in  pay- 
ment :  Held,  that  the  use  of  the  goods,  consisting  of  liquors,  etc., 
does  not  necessarily  imply  that  the  mortgagor  may  sell  the  same, 
although  he  was  a  trader  in  liquors;  that  wines  and  liquors  are  fre- 
quently kept  in  store  to  improve  by  age,  as  one  of  their  uses  by  the 
owner.     Ibid.  126. 

8.  Foreclosure  in  chancery.  Where  there  are  several  successive 
liens  and  incumbrances  on  the  same  property,  so  that  a  foreclosure,  by 
sale  in  the  ordinary  way,  could  not  be  made  without  injury  to  the  ad- 
verse claimants,  a  court  of  equity  may  properly  be  called  upon  to 
determine  and  adjust  the  rights  and  equities  of  the  parties.  Hammert 
«t  al.  v.  Dole  et  al.  307. 

9.  The  principle  would  remain  the  same  even  if  the  bill  alleged  all 
the  mortgages  and  liens  to  be  void  except  those  of  the  complainants, 
since  that  would  compel  the  court  to  determine  as  to  the  different 
liens.  And  if,  on  the  hearing,  such  an  allegation  should  prove  true,  it 
would  be  inequitable  then  to  dismisss  the  bill,  involve  the  complain- 
ants in  costs,  and  remit  them  to  their  remedy  at  law.     Ibid.  307. 

Sttbseqtjent  grantee  by  quit-claim  deed. 

10.  BigJd  of  redemption  by  mortgagor.  He  who,  accepting  a  quit- 
claim deed,  knowing  of  a  former  incumbrance,  does  uot  cancel  that 
incumbrance  on  paying  it  off,  but  takes  an  assignment  of  it  to  himself, 
furnishes  tlie  presumption  that  he  considers  himself  holding  as  a 
-creditor  rather  than  a  bona  fide  purchaser,  and  keeps  the  way  open  for 
a  redemption  by  the  original  mortgagor.    Morgan  v.  Clayton,  85. 

Holder  under  defective  title. 

11.  When  considered  a  mortgagee.  The  holder  under  a  defective  title, 
though  with  notice,  may  be  held  a  mortgagee  in  possession,  and  be 
entitled  to  repayment  of  advances  made  in  good  faith  and  expended 
in  improvements.    Ibid.  35. 
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Of  the  relation  between  moktgagor  and  mortgagee. 

12.  When  the  former  is  left  in  possession,  and  herein,  of  the  remedy  of 
the  mortgagee  lohere  there  is  a  collusive  surrender  of  possession  by  tJut 
mortgagor  to  a  third  person.  Set;  FORCIBLE  ENTRY  AND  DE- 
TAINER.. 

MUNICIPAL  BONDS.     See  SUBSCRIPTION. 

MUNICIPAL  CORPORATIONS. 

Safety  op  highways. 

Duty  and  liability  of  cities  in  that  regard.  See  HIGHWAYS,  7 
to  11. 

Op  their  power  to  borrow  money. 

Except  upon  a  vote  of  the  people.     See  CORPORATIONS,  6. 

Liability  por  acts  of  agents  and  contractoks.       See  MASTER 
AND  SERVANT,  7,  8,  9. 

NEGLIGENCE.  * 

Op  comparative  negligence. 

1.  Where,  in  a  suit  to  recover  for  injuries  sustained  by  a  col- 
lision with  a  railroad  train,  and,  from  the  evidence,  it  is  contended 
tliere  was  negligence  on  both  sides,  and  that  is  the  principal  contest 
before  the  juiy,  it  is  error  for  the  court  to  instruct  the  jur}^  that  the 
plaintiff  may  recover  if  there  was  negligence  on  the  part  of  the  ser- 
vants of  the  company,  unless  the  plaintiff  was  guilty  of  more  care- 
lessness than  the  servants  of  tlie  company.  In  sucli  cases,  if  botli 
parties  are  guilty  of  negligence,  and  it  appears  that  of  the  plaiiitifl'  is 
sliglit,  when  compared  with  that  (if  the  defendant,  a  recovery  may  be 
had.     Chicago,  Burlington  and  Quincy  Eailroad  Co.  v.  Dunn,  385. 

2.  An  instruction  is  not  correct  which  informs  the  jury  that  a 
plaintiff  in  such  a  case  may  recover,  if  the  negligence  of  the  defend- 
ant is  greater  than  his.  In  such  a  case,  to  recover,  there  must  be 
more  than  a  mere  preponderance  against  tlie  defendant ;  his  must  be 
great,  and  plaintiflTs  slight,  when  compared.     Ibid.  885. 

Negligence  in  railroads. 

3.  Degree  of  care  required  as  to  persons  who  are  not  passengers.  Car- 
riers of  persons  are  bound  to  use  llie  higliest  degree  of  care  and  dili- 
gence consistent  with  the  practical  exercise  of  the  business  of  carriers, 
and  a  person  not  a  passenger  is  entitled  td  no  higher  degree  of  care 


598  INDEX. 


NEGLIGENCE.    Negligence  in  railkoads.     Continued. 

from  tlieni  llian  a  passenger;  and  in  such  a  case  it  is  error  to  instruct 
the  jury  that  tlie  employees  of  the  road  were  bound,  as  far  as  possible, 
to  prevent  injury  to  a  person  about  crossing  the  track  in  front  of  a 
train.     Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Dunn,  385.  , 

Liability  op  municipal  cokporations. 

4.  A  city  erecting  a  public  building,  or  making  an  improvement 
in  a  negligent  manner,  is  liable  for  resulting  injury.  City  of  Chicago 
v.  Bermody,  43L 

Public  nicnwAVS  in  cities. 

5.  Duty  and  liability  of  the  corporations  in  regard  to  their  safety. 
See  HIGHWAYS,  7  to  11. 

Master  and  servant. 

6.  Liability  of  a  city  for  injuries  resulting  from  negligence  of  its  ser- 
vants,  agents  and    contractors.      See   MASTER   AND    SERVANT, 

7,  8,  9. 

7.  Liability  of  a  railroad  company  for  injuries  received  by  an  em- 
ployee while  in  the  discharge  of  his  duties.  See  MASTER  AND  SER- 
VANT, 3  to  6. 


NEW  TRIALS. 

Conflict  of  testimony. 

1.  Credibility  of  witnesses.  When  evidence  is  contradictory,  involy- 
iug  the  credibility  of  witnesses,  the  question  is  one  peculiarlj^  for  the 
jury,  aud  their  verdict  should  not  be  disturbed.  Carey  v.  Henderson 
et  al.  878. 

2.  Where  a  case  is  fairly  left  to  the  jury,  under  proper  instructions, 
aud  the  evidence  is  conflicting,  both  parlies  being  sworn,  and  the  evi- 
dence objected  to  and  admitted,  even  if  irrelevant,  could  not  have  affect- 
ed the  verdict,  a  new  trial  will  not  be  granted.  Bestor  v.  Moss  et  al. 
497. 

3.  An  appellate  court  will  not  say  a  jury  has  disregarded  an  instruc- 
tion when  the  evidence  is  conflicting,  and  it  is  a  fair  question  for  the 
jury  to  determine  whether  they  shall  believe  the  witnesses  on  the  one 
side  rather  than  the  other;  nor  will  the  court  say  that  the  witness  was 
impeached  because  other  witnesses  testified  to  contradictor}^  statements 
said  to  have  been  made  by  him,  especially  when  the  contradicting  wit- 
nesses are  not  positive  in  their  testimony,  and  the  witness  sought  to 
be  impeached  is  corroborated  by  other  evidence.  City  of  Oalesburg  v. 
Higley,  287. 


i 
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NEW  TRIALS.     Continued. 

To  LET  A  PARTY  IN  TO  DEFEND. 

4.  Whco'e  II  mere  conflici  of  evidence  icovM  arise.  The  defendant  in 
this  case  was  served  after  the  return  day  of  the  summons,  and  retained 
an  attorney  to  defend.  A  new  summons  was  ordered  and  the  cause 
continued.  The  attorney,  at  the  next  term,  filed  a  plea  and  proceeded 
to  trial.  After  judgment,  defendant  entered  a  motion  for  a  new  trial, 
and  showed,  by  atfidavit,  that  he  had  not  been  served  with  the  alias 
summons,  and  that  he  had  a  defense,  detailing  facts,  which,  if  proved, 
would  have  presented  a  conflict  of  evidence.  The  court  overruled  the 
motion  :     Held,  that  the  court  did  not  err.     0''Brien  v.  Haynes,  494 

YeRDICT  AGAINST  THE  EVIDENCE. 

5.  Although  a  judgment  might  not  be  reversed  where  the  verdict  is 
based  upon  the  evidence  of  a  plaintiff  contradicted  bythe  evidence  of 
a  defendant,  and  neither  supported  by  other  testimony,  yet  the  court 
will  reverse  when  the  verdict  rests  alone  on  the  testimony  of  the  plain- 
tiff, and  he  is  positively  contradicted  by  the  defendant,  who  is  cori'ob- 
orated  by  an  unimpeached  witness.  Such  a  verdict  can  not  be  sus- 
tained. To  sustain  his  verdict,  the  plaintiff  must  have  made  out  his 
case  by  proof     Peaslee  v.  Qlass,  94.  ' 

Excessive  damages. 

6.  In  an  action  against  a  city  to  recover  for  personal  injuries  re- 
ceived by  the  plaintiff"  by  reason  of  the  unsafe  condition  of  a  sidewalk, 
it  appeared  one  of  the  hands  of  the  plaintiff  was  paralyzed,  and  could 
not  be  used,  the  evidence  failing  to  show  that  it  would  probably  be 
restored.  The  plaintiff'  was  dependent  upon  his  labor  for  the  support 
of  himself  and  familj' :  Held,  a  verdict  for  $3000,  while  it  was  consid- 
ered large,  was  not  so  excessive  as  to  require  a  reversal  for  that  cause. 
City  of  Oaleshurg  v.  Higley,  287. 

Newly  discovered  evidence. 

7.  Where  it  appears,  from  the  affidavits  filed  in  support  of  a  mo- 
tion for  a  new  trial  because  of  newly  discovered  evidence,  that  it  is 
only  cumulative  and  indecisive,  a  new  trial  should  not  be  granted. 
Fuller  V.  Little,  21. 

8.  Where  the  newly  discovered  evidence  is  inconclusive  in  its  char- 
acter, and  such  as,  if  it  had  been  heard  on  the  trial,  and  the  verdict 
against  it,  the  court  would  not  have  set  the  verdict  aside,  a  new  trial 
should  not  be  granted,  that  it  might  be  admitted  before  another  jury. 
City  of  Chicago  v.  Hislop,  86. 

Impeachment  of  witness. 

9.  It  is  only  under  very  peculiar  circumstances  that  a  new  trial  will 
be  granted  to  enable  the  impeachment  of  witnesses.    Ibid.  86. 


600  INDEX. 

NEW  TRIALS.     Continued. 

Undue  influence  upon  a  jury. 

10.  Having  a  newspaper  in  the  jury  room.  The  presence  iu  a  jury 
room,  through  inadvertence,  of  a  newspaper  containing  matter  of  a 
nature  to  influence  the  jury,  is  not  cause  for  setting  aside  the  verdict, 
after  affirmative  proof  that  it  was  not  read  by  them  or  iu  their  hear- 
ing.    Gity  of  Chicago  v.  Dermody,  431. 

New  TKiATi  in  ejectment.     See  EJECTMENT,  4. 

NOTICE. 

Possession  op  land,  as  notice. 

1.  Where  a  person  is,  and  for  thirty  years  has  been,  in  the  open  and 
visible  possession  of  a  tract  of  land  as  his  farm  and  residence,  that  pos- 
session is  notice  to  all  the  world  that  he  has  some  interest  in  the  land; 
and  whoever  buys  it  while  that  possession  continues,  takes  it  subject 
to  that  interest,  whatever  it  may  be.     Flint  v.  Lewis,  399. 

Pukchaser  by  quit-claim  deed. 

3.  How  far  chargeable  with  notice.  And  in  such  a  case,  where  one 
half  of  the  land  l^y  within  four  miles  of  a  thriving  and  populous  city, 
and  the  other  half  much  nearer,  and  was  sold  under  a/ trust  deed  at  the 
rate  of  $100  for  each  forty  acres,  which  facts  were  recited  iu  the  deed 
made  by  the  trustee,  a  second  purchaser,  who  buys  the  land  a  few  days 
later,  taking  a  quit-claim  deed  in  which  the  expressed  consideration  is 
$1000,  is  chargeable  with  notice  of  all  the  facts  recited  in  or  shown  by 
the  deed  from  the  trustee.     Ibid.  299. 

Inadequacy  op  price. 

3.  As  affording  notice.  And  in  such  a  case,  where  the  last  purchaser 
claims  to  have  bought  iu  good  faith  without  notice,  and  yet  lived  at 
the  time  within  four  miles  of  the  land,  which  was  then  worth  $50  an 
acre,  his  claim  must  be  denied,  since  it  is  wholly  unnatural  to  suppose 
that  he  made  the  purchase  without  knowing  where  the  farm  was  situ- 
ated, its  general  character  and  value ;  and  the  fact  that  a  form  worth 
$4000  had  been  lately  sacrificed  for  $200,  would  suggest  to  any  mau 
of  ordinary  judgment  that  there  was  some   mistake,  or   some  over- 

.  reaching,  in  the  transaction,  sufficient  to  put  him  upon   inquiry,  and 
his  failure  to  make  such  an  inquiry  is  equivalent  to  notice.     Ibid.  299. 

Rescission  op  contracts  for  fraud. 

4.  Whetlier  notice  required.     See  CONTRACTS,  13. 

Notice  as  to  special  assessments. 

5.  In  the   City  of  Chicago.      See   SPECIAL    ASSESSMENTS,  4 
5,11. 
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NOTICE.     Continued. 
Unsafe  condition  op  highways  in  cities. 

6.  Notice  to  the  city  authorities,  when  implied.     See  HIGHWAYS,  12. 

Election  for  municipal  subscription. 

7.  To  stock  of  railroads — requisites  of  the  notice.  See  SUBSCRIP- 
TION, 3. 

Condemnation  of  right  of  way. 

8.  Of  the  notice  required.     See  RIGHT  OF  WAY,  1. 

OFFICERS. 

Town  supervisor. 

1.  Authority  to  employ  counsel  to  defend  suits  against  the  town.  The 
4lh  section  of  article  13  »f  the  act  of  20th  of  February,  1861,  entitled 
"An  act  to  reduce  the  act  to  provide  for  township  organization,  and 
the  several  acts  amendatory  thereof,  into  one  act,  and  to  amend  the 
same,"  provides  thatj  "in  all  legal  proceedings  against  the  town,  by 
name,  the  first  process,  and  all  other  proceedings  required  to  be 
served,  shall  be  served  on  the  supervisor  of  the  town.  And  whenever 
any  suit  or  proceeding  shall  be  commenced,  it  shall  be  the  duty  of  the 
supervisor  to  attend  to  the  defense  thereof,  and  to  laj'  before  the  elec- 
tors of  the  town,  at  the  first  town  meeting,  a  full  statement  of  such 
suit  or  proceeding  for  their  direction  in  regard  to  the  defense  there- 
of." Held,  under  the  provisions  of  such  section,  tin;  town  supervisor 
has  authority  to  employ  an  attorney  to  defend  a  suit  against  the  town, 
and  the  town  will  be  liable  to  pay  for  the  services  thereof  a  reasonable 
compensation.     Cooper  et  al.  v.  Town  oj  Delavan,  96. 

3.  It  is  still  the  duty  of  the  supervisor,  althougli  he  may  employ 
counsel,  to  call  a  town  meeting  and  lay  the  whole  case  before  the  vo- 
ters, with  the  legal  advice  he  may  have  received,  for  their  direction^ 
Ibid  96. 

3.  And  at  such  a  meeting  the  voters  may,  if  they  choose,  dispense 
with  or  continue  the  services  of  the  attorney,  the  town  still  remaining 
liable  to  pay  a  reasonable  compensation  to  tlie  attorney  for  the  ser- 
vices already  rendered.     Ibid.  96. 

4.  But  the  negiect  of  dulj'  on  the  part  of  tiie  supervisor  to  take 
steps  to  call  such  meeting,  or  a  refusal  of  the  officers  and  voters  to  call 
the  meeting,  should  not  prejudice  the  attorney.     Ibid.  96. 
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PARENT  AND  CHILD. 

Right  of  the  former  to  dispose  of  his  property. 

1.  The  owner  of  property  has  a  right  to  convej''  it  to  whom  he 
pleases,  there  being  no  creditors;  he  may  impose  conditions  npon  any 
one  of  his  grantees,  to  make  the  deed  to  him  inoperative;  he  may 
judge  who  are  the  proper  objects  of  his  bounty,  and,  if  free  from  in- 
sane delusion  or  senile  dementia,  passing  by  his  own  children,  give  it 
to  aliens  to  his  blood.  A  child  has  no  natural  right  to  the  estate  of 
his  father — no  such  right  as  can  be  asserted  against  the  testamentary 
disposition  of  the  estate  by  the  father.      UMich  v.  Muldke  etal.  499. 

h»ARTIES. 

In  suit  against  a  carrier. 

1.  For  loss  of  goods.  Where  a  transportation  company  gives  a 
shipping  receipt  for  the  transportation  ©f  goods  from  one  place  to 
another,  and  they  are  lost,  tlie  person  to  whom  the  shipping  receipt  is 
given  may  bring  the  action,  although  the  property  maj'  belong  to 
another.     Noo'thern  Line  Packet  Co.  v.  SJiearer,  263. 

In  chancery. 

2.  In  a  suit  respecting  cJmrch  property.  Where  the  minority  of  a 
church  organization  seek  to  arrest  a  contemplated  or  correct  an  ac- 
complished perversion  of  tlie  trust  under  which  the  church  property 
is  held,  the  bill  should  be  filed  by  the  persons  composing  the  minor- 
ity in  their  individual  names;  or,  if  the  parties  be  numerous  au<l  all 
stand  in  the  same  situation,  having  a  common  right  or  interest,  then 
two  or  three,  or  more,  may  sue  in  their  own  names  for  the  benefit  of 
all.     Latcson  et  cd.  v.  KoWenson  et  al.  405. 

3.  But  when  the  acts  of  the  trustees,  confirmed  by  a  majoritj''  of 
the  church,  constitute  the  alleged  perversion,  then,  inasmuch  as  such 
trustees  and  majority  of  the  church  represent  the  corporation,  their 
acts  must  be  regarded  as  the  acts  of  the  corporation,  and  the  corpora- 
tion is  a  necessarj'^  partj'',  for  it  would  not  be  bound  unless  made  a 

«        party  in  its  corporate  character.     Hence,  if  not  complainant,  it  must 
be  made  defendant.     Ibid.  405. 


PAYMENT. 

Voluntary  payment. 

1.  Can  not  be  recovered  back.  Ow^ners  of  property  having  paid  as- 
sessments which  are  subsequentlj''  set  aside,  can  not  recover  it  back, 
such  payment  being  deemed  in  law  voluntary.  Union  Building  Asso- 
ciation V.  City  of  Chicago,  439. 
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PAYMENT.     Continued. 

Application  of  payments. 

2.  Where  a  note  was  indorsed  by  the  pa}'ee  after  its  maturity, 
any  amount,  either  in  money  or  property,  which  by  agreement  be- 
tween the  payee  and  the  maker,  or  by  direction  of  the  maker,  was  re- 
ceived by  the  payee  before  the  transfer,  to  be  applied  on  the  note, 
should  be  allowed  as  a  discharge  pro  tanto  on  bill  by  the  indorsee  to 
foreclose  a  mortgage  securing  the  note.     Gramer  et  al.  v.  WiUetts,  481. 

PERSONAL  PROPERTY. 

Leasehold  interest. 

Warehouse  on  railroad  right  of  way.    See  TAXES,  3. 

PLACITA. 
Op  its  place  in  the  record.    See  CONVENING  ORDER. 

PLEADING. 

Of  the  declaration. 

1.  In  an  action  on  tlie  case  for  fraudulently  representing  a  person  to 
be  worthy  of  credit.  Where  the  declaration  in  an  action  for  deceit  iu 
false]}'  representing  a  third  person  fit  to  be  trusted,  averred  that  the 
defendant  intended  fraudulently  to  deceive  and  injure  the  plaintifl", 
and  that  the  representations  made  by  him  were  falsely,  fraudulently 
and  deceitfully  made,  and  defendant  well  knew  the  parties  were  not 
fit  to  be  trusted :  Held,  that  this  declaration  was  substantially  good, 
although,  in  the  averment  negativing  the  truth  of  the  representations, 
it  is  not  averred  that  the  defendant  knew  them  to  be  false,  and  it  was 
error  to  sustain  a  demurrer  to  such  a  count  in  a  declaration.  Farweii 
et  al.  V.  Metccdf  373. 

2.  Counts  which  aver  that  the  representations  were  made  with  in- 
tent to  deceive  and  defraud  the  plaintiff,  but  omit  to  aver  in  terms  that 
defendant  knew  the  insolvency  of  the  parties  to  whom  the  credit  was 
given,  are  substantially  good,  and  are  not  obnoxious  to  a  demurrer. 
Such  words  import  knowledge.     Ibid.  372. 

3.  Against  a  railroad  company  for  killing  stock.  In  an  action 
against  a  railroad  company  to  recover  the  value  of  a  horse  killed  by 
by  the  defendant's  train  of  cars,  it  was  averred  in  the  declaration, 
which  contained  but  one  count,  that,  on  the  1st  of  December,  1867, 
the  defendant  was  possessed  and  had  entire  control  of  the  St.  Louis, 
Jacksonville  and  Chicago  Railroad,  a  portion  of  which  was  then  run 
and  (operated   in  said  county.     It  was  then  averred  that,  at  the  time 
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PLEADING.     Op  the  declaration.     Continued. 

aforesaid,  it  became  and  was  the  duty  of  the  defendant,  its  agents,  em- 
ployees and  servants,  carefully  and  skillfully  to  run  and  operate  said 
road  in  and  through  said  county,  and  that  said  defendant,  by  its  em- 
ployees, agents  and  servants,  so  carelessly,  negligently  and  uuskill- 
fully  run  and  operated  said  road,  in  the  pursuit  of  their  duties  as  such 
employees,  etc.,  that,  at  the  time  and  place  aforesaid,  they  opened  the 
close  in  which  a  certain  horse  of  plaintiff  was  confined,  and  carelessly 
and  negligently  left  the  fence  surrounding  said  close  down,  by  reason 
of  which  negligence  and  carelessness  on  the  part  of  the  defendant,  its 
employees,  etc.,  tiie  horse  aforesaid  escaped  from  said  close,  the  horse 
being  the  property  of  the  plaintiff,  and  of  the  value,  etc.,  and  at  the 
time  and  place  aforesaid  strayed  and  got  on  said  railroad,  and  the  de- 
fendant, by  its  servants,  etc.,  on  the  day  aforesaid,  so  conducted  and 
directed  the  locomotive  and  train  of  defendant  on  said  railroad,  that 
the  locomotive  and  train  aforesaid  struck  the  horse,  he  being  on  said 
railroad  by  and  through  the  neglect  of  defendant  in  opening  the  close 
in  which  the  horse  was  confined,  and  leaving  the  fence  down,  con- 
cluding by  alleging  the  killing  of  the  horse  and  prayer  for  damages. 
Upon  a  demurrer  to  the  declaration  that  it  was  insufficient  because  of 
the  want  of  an  allegation  of  time  and  place  when  and  where  the  injury 
was  committed,  it  was  held,  such  objection  was  not  tenable,  as  the  acts 
complained  of  are  referred  to  the  1st  day  of  December,  1867,  on  which 
day  tlie  railroad  was  being  operated  by  the  employees  of  the  defend- 
ant, and  the  place  being  distinctly  averred  to  be  at  the  county  afore- 
said. St.  Louis,  Jacksonville  and  Chicago  Railroad  Co.  v.  Kilpatrick, 
457. 

4.  In  an  action  on  an  insurance  policy — to  show  an  assignment  of  the 
policy.  The  plaintiff  brought  suit  on  a  policy  of  insurance,  payable 
to  third  parties  who  w^ere  the  assured,  upon  the  back  of  which  was 

.  indorsed:  ''Loss,  if  any,  under  this  policy  is  hereby  made  payable  to 
the  Tieasury  Bank  of  Chicago,  as  its  interest  may  appear."  Signed, 
"J.  Farmer,  Sec'y-"  '^^^^  declaration  set  out  the  policy  in  Jicec  vei'ba, 
without  iiuy  averment  that  the  indorsement  Avas  made  b}'  the  com- 
pany, or  that  the  assured  had  requested  or  consented  to  it:  Held, 
that  the  declaration  failed  to  show  any  right  of  action  in  the  bank, 
and  was  bad  on  motion  in  arrest  of  judgment.  Commercial  Ins.  Co.  v. 
Treas^iry  Bank,  482. 

Defects  cured  by  vekdict. 

5.  If  a  cause  of  action  be  stated,  though  ambiguouslj'- and  defect- 
ively, a  general  verdict  will  cure  the  defect;  but  where  there  is  no 
statement  of  any  cause  of  action  or  right  in  the  plaintiff  to  maintain 
the  suit,  the  omission  will  not  be  cured  by  the  verdict.'   Nothing  will 
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PLEADIISTG.    Defects  cured  by  verdict.     Continued. 

be  presumed  after  verdict  but  what  is  expressly  stated  1u  the  decla- 
ratiou,  or  is  necessarily  implied  from  the  facts  which  are  stated. 
Commercial  Ins.  Go.  v.  Treasury  Bank,  482. 

Plea  op  fraud. 

6.  To  induce  subscriptioii  to  stock  of  railroad  company.  Where  a 
plea  ia  an  action  upon  a  note  given  vipon  a  subscription  to  the  stock 
of  a  railroad  company,  averred  that  the  inducement  to  subscribe  for 
sucli  stock  was  to  procure  a  competing  line  to  another  named  road,  and 
tlie  ageiit  at  the  time  represented  that  the  road  should  remain  a  com- 
peting line,  but  when  completed  it  was  leased  to  the  competing  road: 
Held,  tliis  plea  was  bad  on  demurrer,  as  it  fails  to  aver  that  the  agent 
falsely  and  fraudulently  made  the  representations.  Fraud  must  be 
pleaded  and  proved.  Rays  y.  Ottawa,  Oswego  and  Fox  Biver  Valley 
Railroad  Co.  422. 

Certainty. 

7.  Pleadings  must  be  certain,  and  if  not,  from  omission  of  essential 
portions,  the  court  can  not  supply  such  parts.     Truitt  v.  Griffin,  26. 

Pleadings  in  garnishee  proceedings.    See  GARNISHMENT,  3. 

Pleading  in  chancery.     See  CHANCERY,  1  to  4. 


PLEADING  AND  EVIDENCE. 
Allegations  and  proofs. 

1.  Must  correspond.  Where  a  declaration  averred,  in  a  suit  on  an 
appeal  bond,  that  the  defendants  had  not  paid  the  judgment  recovered 
before  tlie  justice,  nor  the  costs  of  the  circuit  court  on  the  dismissal 
of  the  appeal,  amounting  to  $11.45 — the  fee  bills  showed  $11.05  costs 
in  the  justice's  court,  and  $7.45  in  the  circuit  court — either  of  these 
sums  being  variant  from  the  amount  set  out  in  the  declaration — and 
as  it  was  a  matter  of  description  of  the  judgment  appealed  from,  it 
was  error  to  admit  it  in  evidence.     Smith  et  al.  v.  Frazer  et  al.  164. 

2.  The  plaintiff  need  not  prove  more  than  is  expressly  stated  in 
his  declaration,  or  is  necessarily  implied  from  tliose  facts  which  are 
stated.    Commercial  Ins.  Co.  v.  Treasvry  Bank,  482. 

■  3.  As  to  tlie  tTieory  of  a  bill  in  chancery.  Where  a  bill  in  equity  is 
framed  on  the  theory  that  there  was  fraud  entitling  the  complainant  to 
relief,  and  the  proof  fails,  complainant  can  not  shift  his  ground  and 
have  relief  on  other  grounds  upon  which  the  bill  does  not  proceed. 
Vennum  v.  Vennum,  381. 
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PLEADING  AND  EVIDENCE.     Oontinued. 

In  action  rx  contractu  against  several. 

4.  Joint  promise  must  he  shown.  In  an  action  ex  contractu  against 
several,  tliere  can  be  no  recovery  unless  a  joint  promise  or  liability  is 
proved.     Tedrick  et  at.  v.  Hiner,  189.  ' 

In  case  of  an  amendment  of  a  bill  in  chancery. 

5.  Wiiere  a  person  planted  a  live  fence  in  the  line  of  a  public  high- 
way, and  erected  upon  the  highway  a  protection  fence  therefor,  it  was 
held,  where  he  files  a  bill  in  equity  to  restrain  the  removal  of  such  pro- 
tection fence,  and,  by  mistake,  alleges  in  his  bill  that  the  road  was  es- 
tablished four  rods  wide,  and  afterwards,  by  leave  of  court,  amends  his 
bill,  and  charges  that  the  road  was,  in  fact,  established  but  fifty  feet  in 
width,  ihe  first  allegation  does  not  estop  him  from  showing  he  was 
prosecuted  for  obstructing  the  road  that  was  but  fifty  feet  in  width. 
Harding  v.  Town  of  Hale,  192. 

In  replevin — plea  op  property  in  dependant. 

6.  Evidence  thereunder.  Under  a  plea  of  property  in  the  defendant 
in  an  action  of  replevin,  a  chattel  mortgage,  the  conditions  of  wliich 
have  been  broken,  is  admissible  in  evidence.  Such  a  mortgage  is  suf- 
ficient to  enable  the  mortgagee  to  recover  the  property  in  an  action  of 
replevin.     Cleaves  v.  Herbert,  126. 

POSSESSION. 

Actual  possession — what  constitutes. 

1.  Entering  upon  land,  partial  fencing  and  slight  cultivation,  cut- 
ting timber,  and  exercising  continuous  public  acts  of  ownership,  con- 
stitute actual  possession,  which  the  courts  will  protect.  McLean  v. 
Farden  et  al.  106. 

As  AGAINST   an   INTRUDER. 

2.  Such  possession  may  be  maintained  in  an  action  of  trespass  quare 
clausum  fregit  against  a  party  intruding  without  paramount  title.  In 
the  absence  of  title  on  either  side,  priority  of  possession  prevails. 
Ibid.  106. 

3.  Legal  possession,  as  strictly  defined,  is  not  necessary  to  a  party 
in  actual  possession,  even  though  wrongfully  acquired,  to  constitute  a 
defense  against  a  mere  intruder  not  having  a  better  title.     Ibid.  106. 

4.  The  person  having  the  actual  possession  will  be  deemed  the  true 
owner  until  the  contrary  is  made  to  appear.  Whoever  would  dispute 
that  possessory  right,  can  only  do  so  by  exhibiting  paramount  title. 
Ibid.  106. 


Notice,  by  possession  op  land.     See  NOTICE,  1. 
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PRACTICE. 

Trial — dismissal  for  want  op  prosecution. 

1.  Withdrawal  of  attorney  from  the  case.  Where  the  plaintiflfs  at- 
torney is  in  court,  and,  without  reasons,  objects  to  a  trial  of  the  cause, 
the  other  party  may  insist  upon  a  trial,  and  the  court  Jias  no  power  to 
dismiss  the  suit  for  want  of  prosecution,  as  in  case  of  a  non-suit,  be-/ 
cause  the  plaintiii',  being  present,  must  elect  to  take  a  non-suit,  or  the 
cause  must  go  to  trial.     Delano  v.  Bennett,  83. 

2.  If,  when  the  cause  is  called  for  trial,  the  plaintiff  does  not  appear, 
the  court  may  dismiss  the  suit  for  want  of  prosecution,  and  render 
judgment  as  in  case  of  non-suit.  The  withdrawal  of  counsel  from  the 
case  is  not  a  withdrawal  of  the  case  from  the  court.     Ibid.  83. 

Jury  taking  written  evidence  to  their  room.* 

3.  A  jury,  on  their  retirement,  were  permitted  to  take  a  portion  of 
the  written  evidence  introduced  on  the  trial,  but  the  court  refused  the 
application  of  the  defendant  to  permit  them  to  have  the  other  written 
evidence.  Without  deciding  as  to  the  propriety  of  the  course  pursued 
in  permitting  the  jury  to  take  with  them  written  evidence,  this  court 
holds  that  the  action  of  the  circuit  court  in  that  respect  was  unjust  to 
the  defendant ;  that  all  the  written  evidence  should  have  been  taken 
by  the  jury,  or  none.     Bainforth  v.  Tlie  People,  365. 

Bill  of  particulars. 

4.  Under  plea  of  set-off — waiver.  Where  a  plaintiff  goes  to  trial 
where  a  plea  of  set-off  has  been  filed,  but  no  bill  of  particulars  is  fur- 
nished, and  no  objection  is  made,  he  thereby  waives  a  bill  of  particu- 
lars, and  can  not  rely  upon  such  omission  as  error.  Eddie  v.  Eddie, 
134. 

Plea  op  set-off — judgment  against  the  plaintiff. 

5.  Under  the  14th  and  19th  sections  of  the  practice  act,  where 
there  is  a  plea  of  set-off,  and  the  proof  warrants  it,  the  juiy  may  find 
a  verdict  against  the  plaintiff  and  the  court  may  render  a  judgment 
on  it.     Ibid.  134. 

Time  for  making  certain  objections. 

That  an  award  is  not  certain  or  final.  See  ARBITRATIONS  AND 
AWARDS,  5. 

Defective  appeal  bond,  on  appeal  from  county  court  to  circuit  court — 
wlien  to  be  objected  to.     See  APPEALS  AND  WRITS  OF  ERROR,  3. 

Questions  of  law  and  pact.    See  JURY,  1,  3,  3;  INSTRUCTIONS, 
2,4. 

•See  Smith  et  ux.w.  Wist,  Stiglemam  &  Co.  58  111.  141. 
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PRACTICE.     Continued. 

Time  and  mode  of  receiving  a  verdict.    See  VERDICT,  1,  2. 

Practice  in  chancery. 

Mode  of  questioning  sufficiency  of  plea.    See  CHANCERY,  4 

PRACTICE  IN  THE  SUPREME  COURT. 

Error  as  to  one — reversal  as  to  all. 

1.  Where  judgmeut  is  reudered  agaiust  two  iu  au  action  «c  con- 
tractu,  aud  the  entire  proof  fails  to  show  any  liability  as  to  one  of  the 
defendants,  the  judgment  will  be  reversed  as  to  both.  Ooit  et  OL.  v. 
Joyce  et  al.  489. 

Reversal  with  special  directions. 

2.  Effect  of  a  subsequent  reversal.  Where  the  judgment  of  the  court 
below  upon  demurrer  to  the  plaintiffs  declaration  was  reversed,  with 
special  direction  to  the  court  to  render  judgment  in  favor  of  the  plain- 
titf  upon  the  demurrer  aud  take  an  inquest  of  damages,  and  where 
the  second  judgment  entered  under  the  remanding  order  was  reversed 
nt  the  suit  of  the  defendant  below,  it  was  lidd,  that  the  subsequent  re- 
versal abrogated  the  direction  given  iu  the  first  order  of  reversal,  and 
that  the  defendant  was  entitled,  on  a  showing,  to  plead  to  the  merits. 
Edwards  v.  Evans,  492.  ' 

Rehearing. 

3.  Of  raising  new  questions.  Where  a  case  has  been  argued  aud 
decided  on  the  points  presented,  a  rehearing  will  not  be  granted  on  new 
questions  raised  for  the  first  time  in  the  petition,  unless  it  be  to  pre- 
vent manifest  injustice.    Fuller  v.  Little,  21. 

PRINCIPAL  AND  AGENT.     See  AGENCY. 

PROCESS. 

Alias  writ  of  replevin. 

1.  Where  the  defendant  in  an  action  of  replevin  is  not  served,  or 
is  improperly  served,  the  suit  must  be  continued  aud  a  second  writ 
issued  the  same  as  in  any  other  form  of  action.  O'Brien  v.  Haynes, 
494. 

Service  after  the  return  day. 

2.  Where  a  writ  or  summons  is  served  after  the  return  day,  the  ser- 
vice will  be  a  nullity,  aud  will  not  give  the  court  jurisdiction  of  the 
person  of  the  defendant.     Ibid.  494. 
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PROCESS.     Contimied. 

Service  r,Y  special  deputy. 

3.  The  authority  of  a  special  deputy  sherift"  to  serve  a  summons, 
under  the  act  of  March  35,  1869,  must  be  by  written  appointment  of 
the  sheriff.     Illinois  Land  and  Loan  Go.  v.  McCormick  et  al.  323. 

Defective  service. 

Cured  by  appearance.     See  APPEARANCE,  1. 

PROMISSORY  NOTES. 

Omission  op  the  word  "  dollars." 

1.  Where  a  person,  by  a  writing  in  the  form  of  a  note,  promises  to 
pay  the  person  named  "  one  hundred  and  ninety-one,  fifty  cents, 
for  money  borrowed :"  Held,  that  this  was  a  promissory  note  for  the 
sum  of  $191.50,  and  that  the  presumption  will  be  indulged  that  the 
word  "dollars"  was  unintentionally  omitted  when  the  note  was  drawn. 
Beardsley  v  EHX,  354. 

PURCHASERS. 

Purchaser  at  voidable  sale. 

1.  Whether  protected.  A  purchase  at  an  unauthorized  and  voidable 
sale  must  be  bona  fide,  for  a  valuable  consideration,  without  notice  of 
existing  equities,  or  collusion,  or  it  will  be  set  aside.  Morgan  v.  Clay- 
ton, 85. 

3.  Presumption  of  fraud.  Where  the  purchaser  is  of  kin  to  the 
wrongful  seller;  takes  title  without  the  usual  preliminary  negotiation 
as  to  price  and  terms  of  sale;  when  payments  are  nominal  and  not 
provided  for  in  the  usual  manner,  and  the  vendor  is  left  in  control  of 
the  property — there  is  strong  presumption  of  collusion  and  fraud. 
Ibid.  35. 

QUIT-CLAIM  DEED.     See  CONVEYANCES,  1. 

QUO  WARRANTO. 

When  the  proper  remedy. 

1.     To  try  title  to  an  (.Mre.    Where  parties  have  been  de  facto  elected 

to  a  corporate  office,  havo  accepted  and  acted  in  the  same,  the  validity 

of  their  election  can  only  bo  tried  by  a  proceeding  or  information  in 

the  nature  of  a  qiio  warranto.     Nor  can  the  title  to  an  office,  in  such  a 

39— 61sT  III. 
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QUO  WARRANTO.    When  the  proper  remedy.     Continued. 

case,  b(3  decided  in  a  collateral  suit;  it  must  be  by  a  direct  proceediug. 
Laioson  et  al.  v.  Kolbenson  et  al.  405. 

2.  Against  church  trustee.  It  is  the  settled  law  of  this  country  that 
an  information  in  tlie  nature  of  a  quo  warranto  \^\\\  lie  against  one 
who  intrudes  himself  into  the  office  of  trustee  of  a  church  corpora- 
tion.     Ibid.  405. 


RATIFICATION. 

Where  attorney  has  authority. 

Ratification  noi  necessary.     See  ATTORNEY  AT  LAW,  3. 

REDEMPTION. 

Subsequent  grantee  by  quit-claim  DEgD. 

Who  procures  an  assignment  to  him  of  a  prior  mortgage — right  of  the 
mortgagor  to  redeem.     See  MORTGAGES,  10. 

REHEARING. 

In  the  supreme  court. 

Of  raising  neio  questions  thereon.     See  PRACTICE  IN  THE  SU 
PREME  COURT,  3. 

RELEASE. 

Release  of  surety. 

Extension  of  time  to  the  principal.    See  SURETY,  1. 

RELIGIOUS   ASSOCIATIONS.      See    CHURCHES  AND    CHURCH 
PROPERTY. 

REMEDIES. 

Of  restrictions  as  to  a  remedy. 

< 

1.    And  herein,  of  the  court  furnishing  a  remedy  where  that  prescribed 


by  statute  is  unconstitutional.  Courts  will  not  impute  to  the  legisla- 
ture the  iuteutiou  of  uulllfying  the  judgments  and  decrees  of  courts 
of  general  jurisdiction  in  advance,  when  it  would  be  beyond  the  con- 
stitutional power  of  that  body  to  do  so  after  they  were  made;  and 
especially  in  relation  to  statutory  proceedings  to  divest  the  citizen  of 
his  property  without  his  consent  by  confining  the  citizen  to  a  partic- 
ular mode  of  seeking  his  remedy.  Union  Building  Association  v.  City 
of  Chicago,  439. 
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REMEDIES.     Op  restrictions  as  to  a  remedy.     Continued. 

2.  If  tliu  legislature  has  prescribed  a  mode  for  making  a  statutory 
proceeding  eflfectual  which  is  unconstitutional,  the  courts  have  no  au- 
thority to  reject  that  mode  and  adopt  a  diflferent  one.  The  legislature 
must  provide  the  correction.  Union  Building  Association  v.  City  of 
Ghicago,  439. 

Sale  of  personalty — failure  of  consideration. 

3.  Remedy  in  respect  thereto.     See  ASSUMPSIT,  1. 

To  enforce  compliance  with  judgment  on  award. 

4.  By  attachment  for  co?itempt.  See  ARBITRATIONS  AND 
AWARDS,  8. 

Release  of  homestead  obtained  by  fraud. 

5.  Bemedy  of  the  wife.     See  EJECTMENT,  3. 

Of  the  collection  of  ta^es. 

6.  Bemedy  therefor.     See  TAXES,  4. 

To  TRY  TITLE  TO  AN  OFFICE. 

7.  By  quo  warranto.     See  QUO  WARRANTO,  1. 
RENT. 

On  SETTING  ASIDE  AN  ADMINISTRATOR'S  SALE. 

1.  Of  the  rule  as  to  taking  a?i  account  of  rents.  See  CHANCERY 
10. 

Taking  private  property  for  public  use. 

2.  Of  rent  against  the  owner  pending  proceedings.  See  EMINENT 
DOMAIN,  4. 

REPEAL  OF  STATUTES.  See  STATUTES,  2 ;  TAXES,  1,  3. 

REPLEVIN. 

When  the  proper  remedy.     See  ASSUMPSIT,  1. 

Whether  the  action  will  lie. 

At  the  suit  of  a  landlord,  where  the  tenant  has  sold  the  rent  corn  but  not 
delivered  it.     See  INJUNCTIONS,  3. 

Plea  op  property  in  dependant. 

Evidence  admissible  thereunder.  See  PLEADING  AND  EVI- 
DENCE, 6. 

Alias  writ  of  replevin. 

Wlien  properly  issued.     See  PROCESS,  1. 
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RESCISSION  OF  CONTRACTS.     See  CONTRACTS,  13. 

RESPONDEAT  SUPERIOR.     See  MASTER  AND  SERVANT. 

RIGHT  OF  WAY. 

Proceedings  for  condemnation. 

1.  Of  the  notice  required.  A  plea  to  an  action  of  trespass,  jiistif}'ing 
.  the  entry  on  the  land  by  a  railroad  company  under  proceedings  to 
condemn  the  right  of  way,  in  which  notice  was  not  given  to  the  owner, 
is  insufficient  to  bar  the  action.  A  party  must  have  notice  of  such  a 
proceeding  before  he  can  be  deprived  of  his  property.  It  is  required 
by  the  statute.  Whether  the  proceedings  were  instituted  under  the 
act  of  1845  or  that  of  1853,  the  notice  is  equally  required.  Such  a  no- 
tice is  indispensable  independent  of  statutory  requirement.  Peoria 
and  Bock  Island  Railway  Co.  v.  Warner y  53. 

Act  of  1845. 

3.  How  far  affected  by  the  act  of  1853,  or  the  general  railroad  law  of 
1849.  The  act  of  1845,  entitled  "Right  of  Way,"  was  iu  force  notwith- 
standing the  act  of  1853,  on  the  same  subject,  so  far  as  it  is  not  repug- 
nant to  the  latter  act,  and  it  has  been  so  recognized  by  repeated  de- 
cisions and  by  legislative  enactment.  The  general  railway  law  of 
1849  did.  not  affect  the  act  of  1845.  The  19th  section  of  that  act  was 
intended  to  reserve  the  power  iu  the  legislature  to  fix  the  route  and 
termini  of  all  roads  organized  under  its  provisions,  and  not  to  repeal 
the  law  of  1845.     Ibid.  53. 

3.  Bight  of  way.  On  an  appeal  in  the  circuit  court  iu  a  case  for  the 
assessment  of  damages  on  the  condemnation  of  the  right  of  way  for  a 
railroad,  the  statute  has  given  a  trial  by  jury.  Toledo,  Peoria  and  War- 
saw Bailroad  Co.  v.  Darst,  331. 

Entry  by  company  without  condemnation. 

4.  WhetJier  owner  estopped  from  claiming  damages.  Where  a  railroad 
company  went  upon  land  and  built  their  road  without  procuring  the 
right  of  way,  and  occupied  it  for  twelve  years,  and  then  instituted  a 
proceeding  to  condemn  the  right  of  way,  the  company  have  no  right 
to  insist  that  the  owner  is  estopped  to  claim  damages.  He  can  only  be 
barred  by  the  statute  of  limitations,  not  by  mere  non-claim  for  a  less 
period  than  the  statute  has  prescribed  to  bar  his  claim.     Ibid.  331. 

5.  Presumption  as  to  sale  to  the  company.  The  mere  fact  that  the 
company  entered  upon  the  laud  and  constructed  their  road,  and  occu- 
pied it  for  about  thirteen  years,  can  not  be  held  to  raise  a  presumption 
that  the  owner  had  sold  the  right  of  way  to  the  company.      Ibid.  331. 
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RIGHT  OF  WAY. 

Entry  by  company  without  condemnation.     Gordinued. 

6,  PresumjHion  as  to  license  to  enter.  The  mere  fact  that  the  com- 
pany have  been  long  in  possession,  in  the  absence  of  all  proof,  will  not 
raise  a  presumption  that  the  owner  had  given  a  license  to  enter  and 
construct  their  road,  and  iu  the  absence  of  such  a  license  the  company 
must  be  held  liable  for  damages  resulting  to  other  lands  of  the  owner 
from  the  construction  of  the  road.  Toledo,  Peoria  and  Warsw  Rail/road 
Co.  V.  Darst,  231. 

RIOT.     See  CRIMINAL  LAW,  3. 

SALES. 

Judicial  sales. 

1.  Inadequacy  of  price.  Where  there  is  no  proof  that  a  slieriff's 
sale  was  not  conducted  fairly,  and  the  property  sold  had  no  definite 
market  value,  a  court  of  equity  will  not  set  aside  the  sale,  for  inade- 
quacy of  price.     Oibbons  v.  Bressler,  110. 

Sale  under  power  in  a  mortgage. 

2.  Of  the  hours  in  the  day  when  it  may  take  place.  Where  a  mort- 
gage sale  is  announced  to  be  held  on  the  1st  day  of  March,  1860,  be- 
tween the  hours  of  nine  a.  m.  and  four  p.  m.,  the  advertisement  is  suf- 
ficient, the  hours  belonging  to  the  ordinar}'-  business  portions  of  the 
day.    Burr  et  al.  v.  Borden  et  al.  389. 

8.  Sale  upon  credit.  Where  such  a  sale  is  advertised  as  for  cash,  and 
at  the  sale  the  mortgagee  states  that  he  will  not  start  it  at  less  than 
the  amouni  of  the  mortgage,  and  a  third  party  bids  that  amount,  there 
being  no  other  bidders,  and  after  it  is  struck  off  to  him  the  mortgagee 
uives  him  credit  on  his  bid,  and  there  is  no  proof  that  this  was  done 
in  piuMiince  of  a  previous  arrangement,  such  an  extension  of  pay- 
ment, whatever  it  may  be,  is  wholly  immaterial  and  does  not  vitiate 
tlics.-ilc.     Ihi.l.  3S9. 

4.  It  seems  that,  even  if  there  had  been  an  understanding  between 
them  previous  to  the  sale,  that,  as  to  the  amount  going  to  the  mortga-* 
gee,  the  intending  purchaser  miglit,  in  case  he  should  purchase,  con- 
sider it  a  loan  at  ten  per  cent,  such  an  arrangement  would  not,  of  itself, 
have  vitiated  the  sale;  for,  even  if  it  occurred,  it  did  not  injure  the 
mortgagor,  but  was  for  his  benefit.     Ibid.  .389. 

5.  Acquiescence  in  the  sale.  Where  land  was  sold  in  1860  for  sub- 
stantially its  full  value,  and  in  1867  the  property,  having,  in  the  mean- 
time, risen  almost  five-fold  in  value,  was  sold  to  an  innocent  purchaser 
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PALES.    Sale  under  power  in  a  mohtgage.     Continued. 

at  this  advanced  rate,  aud  he  erected  upon  it  a  verj'  costl}'  buildiug,  a 
bill  filed  eight  years  after  the  sale  bj'  parties  who,  nutil  that  time,  had 
acquiesced  iu  all  these  proceedings,  aud  no  actual  wrong  or  intentional 
fraud  is  sliown,  can  not  be  sustained  iu  equit}'.     Ibid.  389. 

6.  Especially  should  the  doctrine  of  acquiescence  be  favorably  re- 
garded in  this  Stale  where  the  value  of  real  estate  is  so  rapidly  chang- 
ing, and  persons  are  under  strong  temptation  to  search  for  defects  iu 
sales  made  years  ago  in  payment  of  debts,  and  with  which  the  debtors, 
at  the  time,  were  perfectly  content,  and  where  all  parties  affected  by 
the  sale  have  remained  for  years  equally  silent  aud  satisfied.  Loug 
experience  has  clearly  shown  this  rule  to  be  necessary  iu  order  to  pre- 
vent a  great  mass  of  vexatious  litigation,  siugularl}^  destitute  of  merit 
because  generally  instituted  by  persons  who  have  bought  for  a  trifle 
some  dormant  aud  forgotten  claim.     Ibid.  389. 


SATISFACTION  OF  JUDGMENT. 
In  what  manneu  it  may  bk  entered.     See  JUDGMENTS,  6. 

SERVICE  OF  PROCESS.     See  PROCESS,  2,  3. 

SET  OFF. 
Judgment  against  the  plaintiff. 

On  plea  of  set  off.     See  PRACTICE,  5. 

SETTLEMENT. 

Of  an  error  therein.     See  ACCOUNTING,  1. 

SPECIAL  ASSESSMENTS. 

Strictness  required  in  proceedings. 
•  1.     The  levy  of  a  tax  by  assessment  for  improving  streets,  under  an 

ordinance,  is  a  statutory  proceediug,  and  the  terms  of  the  law  author- 
izing it  must  be  strictly  followed,  or  the  whole  is  void.  Woi'lvmanet  (A. 
v.  City  of  Chicago,  468. 

Who  must  determine  upon  assessment. 

2.     A  report  of  the  board  of  public  works  of  the  estimated  cost  of 
a  proposed  improvement,  being  a  prerequisite  to  the  passage  of  an  or- 
dinance, an  opinion  of  the  board  of  the  justice  of  a  former  void  as 
sessmeut,  will  not  sustain  a  new  ordinance.     Ibid.  463. 
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SPECIAL  ASSESSMENTS. 

Who  must  determine  upon  assessment.     Continued. 

3.  So,  when  au  ordinance  imposes  duties  upon  the  board  of  public 
works,  and  entrusts  to  the  discretion  of  the  board  matters  left  by  law 
to  the  common  council,  such  ordinance  is  void.  Workman  et  al.  v.  City 
of  Chicago,  463. 

In  the  city  op  Chicago. 

4.  Publication  of  notice,  by  wlwm  to  be  certified.  Tlie  fact  whether 
the  publication  of  notice  of  an  application  for  judgment  upon  a  special 
assessment  warrant  was  or  was  not  certified  by  tlie  printer  or  publisher 
of  the  newspaper  in  which  it  is  claimed  the  publication  was  made,  is 
open  to  proof.     Armstrong,  Admx.  v.  City  of  CJdcago,  352. 

5.  So,  where  a  certificate  of  that  character  purported  ujion  its  face 
to  have  been  given  b}'  the  publisher  of  the  newspaper,  but  it  was 
shown  by  proof  that  the  person  certifying  was  not  the  publisher  until 
after  the  time  of  the  publication,  it  was  held,  the  certificate  was  insuf- 
ficient to  give  the  court  jurisdiction.     Ibid.  352. 

6.  Of  uniting  two  improvements  in  the  same  proceeding.  Where  an 
ordinance  required  the  widening  of  an  alley  running  north  and  south 
through  a  block,  and  the  opening  of  a  new  alley  running  east  and 
west  through  the  same  block,  and  also  the  condemnation  of  two  tri- 
angular pieces  of  land  at  the  intersection  of  these  alleys  for  the  pur- 
pose of  improving  the  ingress  and  egress  to  and  from  the  alleys :  Held, 
that  these  were  separate  and  distinct  improvements,  and  could  not  be 
united  in  one  proceeding;  that  in  assessing  benefits,  property  owners 
ivould  be  liable  to  assessments  that  they  would  not  if  the  improvement 
?ere  made  by  separate  proceedings.     Weckler  v.  City  of  Chicago,  142. 

7.  The  charter  of  the  city  of  Chicago  has  not  conferred  power  to 
i.mbine  two  or  more  such  improvements  in  one  proceeding,  and  as  it 
-f\-ald  be  liable  to  abuse,  if  not  impossible  of  fair  execution,  it  can  not 
.)e  done.     Ibid.  142. 

8.  Assessment  of  benefits  derived  from  other  improvements.  Tlie  char- 
ter of  the  cil}'  requires  the  commissioners,  in  making  an  assessment,  to 
determine  and  appraise  to  the  owner  the  value  of  the  real  estate  appro- 
priated for  the  improvement  and  the  injury  arising  to  him  from  the  cou- 
demuition,  which  shall  be  awarded  to  such  owner  as  damages  after 
deduc  ing  therefrom  any  benefits  he  may  derive  from  the  improve- 
ment :  Held,  that  this  provision  of  the  charter  limits  the  assessment 
of  ben.ifits  derived  from  the  improvement  for  which  the  real  estate  is 
-conderuued,  and  impliedly  forbids  the  assessment  of  benefits  derived 
from  other  improvements.     Ibid.  142. 
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SPECIAL   ASSESSMENTS. 

In  the  city  of  Chicago.     Continued. 

9.  Where  a  person's  property  is  condemned  for  the  opening  of  au 
alley  running  east  and  west  through  a  block,  he  should  not  be  charged 
for  benefits  he  might  derive  by  widening  an  alley  running  north  and 
south  through  the  same  block.  The  benefits  must  arise  from  the  im 
provement  for  which  the  real  estate  is  taken.  WecMer  v.  City  of  Chi- 
cago,  142. 

Of  a  new  assessment. 

10.  When  the  original  assessment  was  void.  The  cit}''  of  Chicago 
made  an  original  assessment  which  was  declared  void.  A  second 
assessment  to  make  up  its  deficiencies  is  also  void.  Union  Building 
Association  v.  City  of  Chicago,  439 ;  Workman  et  al.  v.  City  oj  Chicago, 
463 ;  Boweii  et  al.  v.  City  of  Chicago,  368. 

11.  Defective  certificate  of  publication  as  to  original  assessmeiit.  Upon 
au  application  for  judgment  upon  a  new  special  assessment  for  the 
deficiency  which  the  cit}'^  of  Chicago  failed  to  collect  of  a  former 
assessment,  where  the  onl}^  defect  in  the  original  proceeding  was  in 
the  printer's  certificate  of  notice  of  application  to  the  council  for  con- 
firmation, the  ordinance  under  which  it  was  had  being  free  from  ob- 
jection, it  was  hdd,  the  new  assessment  was  not  void.  Harrison  v. 
City  of  Chicago,  459. 

Excessive  levy. 

12.  If,  after  the  completion  of  a  work,  a  levy  is  made  in  gross  ex- 
cess of  the  ascertained  cost,  it  is  fraudulent.  Union  Building  Associa- 
tion V.  City  of  Chicago,  439. 

Oath  of  commissioners. 

13.  Of  its  extent.  If  commissioners  are  sworn  to  perform  a  particu- 
lar duty,  and  they  proceed  to  acts  not  authorized  b}^  law  nor  withiu 
the  scope  of  their  oaths,  their  acts  ai'e  unlawful  and  their  proceedings 
void.     Ibid.  439. 


SPECIFIC  PERFORMANCE.     See  CHANCERY,  8. 

SPIRITUOUS  LIQUORS. 

Of  restraints  jn  respect  thereto. 

1.  How  far  allowable.  Where  a  city  charter  authorized  the  common 
council  to  declare  the  selling,  giving  away,  or  the  keeping  on  hand 
for  sale  any  spirituous  or  intoxicating  liquors,  etc.,  in  the  city,  a 
nuisance,  it  does  not  authorize  au   ordinance  making  it  au  oflFense  for 
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SPIRITUOUS  LIQUORS. 

Op  restraints  in  respect  thereto.     Continued. 

any  person  within  the  city  to  have  in  his  or  her  possession  any  in- 
toxicating liquors  etc.  The  ordinance  exceeds  the  power  in  the  char- 
ter, as  it  declares  the  possession,  without  the  intent  to  sell,  an  ofl'ense. 
Sullivan  v.  City  of  Oneida,  242. 

2.  The  charter  only  contemplates  a  search  in  the  event  that  liquors 
were  in  the  possession  of  some  person  for  sale  within  the  city.  The 
ordinance  authorizes  the  search  and  seizure  if  the  liquors  were  kept  in 
the  city,  whether  the  intention  was  to  sell  them  or  ship  them  for  sale 
elsewhere.  Such  an  ordinance  might  interfere  with  general  commerce, 
but  when  confined  to  the  ordinary  trafic  between  the  city  and  its 
neighboring  towns  and  cities,  it  is  unjust  and  illegal,  and  the  ordinance 
is  ultra  vires  and  void.     Ibid.  242. 

3.  It  is  no  answer  to  say  that  the  person  whose  liquor  is  seized 
may  prove  his  innocence — may  show  the  purpose  to  be  lawful.  The 
law  ought  not  to  be  guilty  of  such  harshness  as  to  require  a  man  to 
prove  his  innocence  where  there  is  not  even  a  suspicion  of  his  guiit. 
Ibid.  242. 

4.  It  has  often  been  decided  that  a  general  assembly  may  prohibit 
the  retail  of  intoxicating  liquors.  But  this  charter  has  gone  far  be- 
yond that,  as  it  authorizes  the  council  to  license,  regulate  and  tax  the 
sale  of  such  liquors;  to  declare  the  sale,  and  keeping  on  hand  for  sale, 
a  nuisance;  to  provide  for  its  summary  abatement  and  suppression; 
and  it  empowers  the  police  magistrate  to  issue  his  warrant  to  search 
the  premises  of  persons  suspected  of  selling.    It  makes  the  mere  pos- 

■session  prima  facie  evidence  of  unlawful  intent,  and  without  satisfac- 
tory explanation,  evidence  of  sale  and  keeping  on  hand  for  sale.  Ibid. 
242. 

5.  The  ordinance  authorizes  the  police  magistrate,  on  complaint 
that  any  person  has  such  liquor  for  sale,  more  than  one  gallon,  to  issue 
his  warrant  for  the  search  of  his  dwelling  Louse,  and  if  liquors  are 
found  they  shall  be  seized,  and  the  person  arrested,  and  both  brought 
before  the  magistrate,  who  shall  at  once  proceed  to  try  the  person, 
and  if  he  should  not  offer  a  satisfactory  explanation  and  show  that  he 
had  the  liquors  for  a  lawful  purpose,  he  shall  be  fined,  and  ordered  to 
the  common  jail  until  fine  and  costs  are  paid,  and  the  liquors  ordered 
sold  on  execution  and  the  proceeds  applied  to  the  payment  of  the  fine 
and  costs.     Ibid.  242. 

6.  The  ordinance  is  objectionable  because,  while  it  professes  to 
prevent  the  sale  of  liquors  because  they  are  declared  to  be  a  nuisance 
and  should  be  abated,  it  requires  the  liquors  to  be  sold  by  the  officer. 
Ibid.  242. 
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Of  restraints  in  respect  thereto.     Continued. 

7.  Another  objection  is,  that  both  the  cliarter  and  ordinance  au- 
thorize the  seizure  of  all  liquors  found,  without  reference  to  quantity; 
whilst  the  ordinance  only  authorizes  a  fine  of  $100,  it  authorizes  a 
seizure  of  liquors  to  the  value,  it  maj'  be,  of  thousands  of  dollars, 
which  would  be  ordered  to  be  sold,  as  is  supposed,  to  satisfy  the  fine, 
as  it  will  not  be  presumed  the  sale  would  be  ordered  merely  for  the 
exercise  of  unusual  or  arbitrarj'  power.  Again,  the  ordinance  does 
not  require  the  surplus  to  be  returned  to  the  owner.     Ibid.  242. 

8.  Whilst  a  justice  of  tlie  peace  could  only  render  a  fine  uot  ex- 
ceediug  $100,  yet,  under  this  charter  and  ordinance,  lie  is  authorized 
to  adjudicate  to  an  unlimited  amount  of  properly,  and  this  seizure  is 
unreasonable  and  in  violation  of  the  Declaration  of  Rights.     Ibid.  242. 

9.  Every  man  has  the  right  to  acquire  and  protect  his  propertj- ;  to 
be  secure  against  unreasonable  searches  and  seizures;  to  a  fair  trial 
before  he  can  be  deprived  of  life,  liberty  or  property;  and  in  all  crim- 
inal prosecutions  the  right  to  be  heard,  to  demand  the  nature  and 
cause  of  the  accusation  against  him,  and  to  meet  witnesses  face  to 
face.  Under  this  ordinance  a  person  may  be  deprived  of  liis  property 
without  notice;  condemned  without  witnesses;  his  premises  subjected 
to  unreasonable  searcli,  and  his  property  seized  to  an  unlimited  amount. 
Ibid.  242. 

10.  Spirituous  liquors,  ale  or  beer,  are  propertj';  thej-  are  chattels 
— are  of  consumption  and  of  commerce;  and  the  ordinance  recognizes 
them  as  property  and  directs  their  sale,  and  permits  druggists  to  keep 
them.  Their  abuse  may  be  restrained  and  punishment  inflicted  on 
those  who  sell  them  to  the  injury  of  others.  As  well  as  otlier  chat- 
ties, they  may  come  under  the  designation  of  a  nuisance,  and  to  a  cer- 
tain extent  lose  their  quality  of  projiertj',  but  they  can  not  do  so  per 
se.     Ibid.  242. 

11.  The  legislatui'e  may  change  the  presumptions  of  guilt;  it  maj', 
"to  a  certain  extent,  declare  acts  evidence  of  an  unlawful  intent  which 
had  before  been  innocent;  it  may  declare  possession  of  property,  on 
account  of  its  dangerous  character,  unlawful,  but  such  laws  must 
always  have  proper  safeguards  f(U'  the  security  of  private  rights.  Ibid. 
242. 

12.  It  is  within  the  power  of  the  legislature  to  declare  the  posses- 
sion of  spirituous  liquors,  for  the  purpose  of  sale,  a  quasi  nuisance, 
and  to  provide  a  Avell  guarded  system  of  suppression  of  its  use ;  and 
that  posession  shall  be  prima  facie  evidence  of  unlawful  intent.  But 
in  making  such  changes  the  utmost  care  should  be  observed  so  as  to 
preserve  the  sacredness  of  the  domicil.     Ibid.  242. 
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STAKE  DECISIS.     See  APPEALS  AND  WRITS  OF  ERROR,  4. 

STATUTES. 

Op  the  title  of  special  or  local  laws. 

1.  Under  constitution  of  1848.  The  authorities  of  a  town  borrowed 
money,  and  issued  orders  therefor,  without  Ijaving  submitted  the 
question  of  making  tlie  loan  to  a  vote  of  the  people,  as  required  bj' 
the  charter  of  the  town.  After  the  orders  were  issued,  the  legislature 
passed  "an  act  to  amend  the  charter  of  the"  town,  and  bj^  a  section 
therein  declared,  the  orders  should  be  valid  and  binding,  but  the  title 
of  the  act  had  no  reference  to  the  validating  of  these  orders:  Held, 
this  was  a  special  or  local  law,  and  that  there  were  two  subjects  in  the 
law,  and  the  constitutional  requirement  was  not  observed  in  express- 
ing this  matter  in  the  title,  and  the  provision  to  make  the  orders  valid 
was  therefore  void,  and  thej'  were  not  afiected  b)''  the  enactment. 
President  and  Trustees  of  Lockport  v.  Qaylord,  276. 

Repeal  of  statutes. 

2.  Effect  thereof  on  existing  rights.  When  a  statute  gives  a  right  in 
its  nature  not  vested  but  remaining  execator}^  if  it  does  not  become 
executed  before  a  repeal  of  the  law  giving  the  right,  it  falls  with  the 
law  and  it  can  not  thereafter  be  enforced.  Van  Inicagen  O).  City  of 
Chicago,  31. 

Statutes  constuued. 

3.  Act  of  1863  authorizing  the  city  of  Chicago  to  tax  the  ipremiums  of 
foreign  insurance  companies — repeal  thereof  b}'  act  of  1869.     Ibid.  31. 

See  TAXES,  1,  2. 

4.  Right  of  way — proceedings  for  the  condemnation  thereof  How  far 
the  act  of  1845  affected  by  the  act  of  1852,  or  the  general  railroad  law 
of  1849.  Peoria  and  Rock  Island  Railioay  Co.  v.  Warner,  52.  See 
RIGHT  OF  WAY,  2. 

5.  Judgment  over  against  the  plaintiff,  on  plea  of  set-off — under  14th 
and  19th  sections  of  the  practice  act.  Eddie  v.  Eddie,  134.  See  PRAC- 
TICE, 5. 

6.  Demand  by  a  consignor,  of  a  commission  merchant.  Construction 
of  the  act  of  March  4,  1869.  Wright  v.  The  People,  382.  See  COM- 
MISSION MERCHANT,  1,  2. 

7.  Election  by  municipal  corporations  for  subscription  to  stock  of 
railroad,  and  for  the  issue  of  bonds  therefor — what  officer  must  call  tlie 
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election,  under  act  of  February  18,  1857 — and  of  the  effect  of  the  act  of 
1861  relating  to  township  organization.  Force  &  Co.  v.  Tovm  of  Bato 
ma,  99.     See  SUBSCRIPTION,  7,  8. 

8.  Hujlmays—of  damages  to  one  whose  land  a  road  only  adjoins. 
Construction  of  tlie  statute,  in  Hoag  v.  Switzer  et  al.  294.  See  HIGH- 
WAYS, 1,  2. 

9.  Service  of  summons  by  special  deputy — mode  of  appointment  under 
'  (he  statute.     Illinois  Land  and  Loan  Co.  v.  McCormick  et  al.  322.     See 

PROCESS,  3. 

10.  Married  woman's  real  estate — mode  of  conveyance  thereof,  under 
act  of  1861.  Bressler  et  al.  v.  Kent,  426.  See  MARRIED  WOMEN, 
1,  2,  3.  '  - 

11.  Exemption  of  personal  property  from  sale  on  execution,  uuder  acts 
of  1843  and  1861.     Good  v.  Fogg,  449.     See  EXEMPTION,  1. 

12.  Judgment  against  a  part,  only,  of  several  defendants,  in  suit  on  a 
contract — construction  of  act  of  1869.  Boshm  et  al.  v.  Bcehm,  140.  See 
JUDGMENTS,  2. 

13.  Competency  of  witnesses,  under  the  statute.  Stevens  et  al.  v.  Ha^, 
Admr.  899.     See  WITNESSES,  2. 

14.  Witnesses — wlien  the  wife  may  testify  in  a  suit  brought  by  the 
husband,  under  act  of  1867.  Northern  Line  Packet  Co.  v.  Shearer,  263. 
See  WITNESSES,  1. 

STATUTE  OF  FRAUDS. 

Op  a  TRUsr  for  the  benefit  of  the  grantor. 

Whether  within  the  statute.     See  TRUSTS  AND  TRUSTEES,  4. 

SUBSCRIPTION. 
To  stock  op  railroads  by  municipal,  corporations. 

1.  Constitutionality  of  act.  An  act  autliorizing  a  township  to  vote 
to  subscribe  for  stock  to  a  railroad,  and  to  issue  bonds  in  payment  of 
the  same,  is  aUowable  uuder  the  constitution  of  1848.  Marshall  et  al. 
SiUiman  et  al.  218. 

2.  Notice  of  election — effect  of  omitting  conditions.  Where  the  re- 
quisite number  of  persons  petition  the  supervisor  to  call  an  election 
for  the  purpose  of  voting  whether  the  township  shall  subscribe  for 
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To  STOCK  OP  RAILROADS  BY  MUNICIPAL  CORPORATIONS.     Continued, 

stock  and  issue  bonds  to  paj-  therefor,  and  name  a  number  of  condi- 
tions of  subscription,  and  the  supervisor  gives  a  notice  without  speci- 
fying any  conditions,  and  the  vote  results  in  favor  of  subscription,  the 
omission  to  specify  the  conditions  in  the  notice  will  not  invalidate  the 
bonds.     Marshall  et  al.  v.  Silliman  et  al.  218. 

3.  Election  for  two  propositions  on  the  same  day.  Where  a  notice 
was  given  that  a  vote  would  be  had  on  a  particular  day  to  vote  for  and 
against  subscribing  $35,000  to  the  stock  of  a  railroad,  and  subsequently 
another  notice  was  given  for  an  election  on  the  same  day  for  another 
subscription  to  the  same  road,  for  another  sum,  both  elections  were 
legal.     One  did  not  invalidate  the  other.     Ibid.  218. 

4.  Voting  a  sum  in  excess  of  the  law.  But  the  latter  sum  being  vo- 
ted in  a  town  meeting,  without  any  authority,  it  was  void,  and  con- 
ferred no  power  on  tlie  town  authorities  to  issue  railroad  bonds.  The 
law  having  limited  the  subscription  to  $35,000,  the  vote  of  the  town 
meeting  was  wholl}^  unauthorized.     Ibid.  218. 

5.  Of  the  petition  for  an  election.  The  petition  to  the  supervisor  to 
call  an  election  was  without  date,  but  the  notice  fixed  a  time  and  place 
for  the  election,  which  was  a  sufficient  compliance  with  the  law.  Ibid. 
218. 

6.  Curative  legislation — its  effect  upon  a  void  election  for  subscription. 
See  CONSTITUTIONAL  LAW.     1,  2. 

7.  And  the  issue  of  bonds  therefor — of  the  election  by  a  township  un- 
der the  special  act  of  February  18, 1857.  by  whom  it  must  be  called.  The 
act  of  February  18, 1857,  authorizing  anj'-  city,  county,  incorporated 
town,  or  any  township  organized  under  the  township  organization 
laws,  situated  on  or  near  the  route  of  certain  designated  railroads,  to 
become  subscribers  to  the  stock  of  such  roads,  and  to  issue  their  bonds 
for  the  amount  of  the  stock  so  subscribed,  prorides  that,  upon  the  ap- 
plication of  any  fifty  voters  of  any  such  city,  town,  etc.,  specifying  the 
amount  to  be  subscribed  and  the  conditions  of  the  subscription,  it  shall 
be  the  duty  of  the  clerk  of  such  city,  town,  etc.,  to  call  an  election  in 
the  same  manner  that  other  elections  for  said  city,  town,  etc.,  are 
called,  for  the  purpose  of  determining  whether  such  city,  county,  etc., 
will  subscribe  to  the  stock  of  such  road,  etc.,  and  if  a  majority  of  the 
votes  shall  be  for  subscription,  it  authorizes  the  proper  authorities  to 
cause  such  subscription  to  be  made  and  the  bonds  therefor  to  be  issued: 
Rdd,  that  an  election,  under  the  provisions  of  this  act,  by  a  township, 
to  determine  whether  it  would  make  such  a  subscription,  called  hy  the 
town  supervisor,  was  void,  and  the  vote  therefor,  although  La  fevor  of 
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subscription,  conferred  no  power  on  the  county  authorities  to  issue 
the  bonds  therefor.  The  town  clerk,  and  he  onlj^,  could  legally  o^all 
such  election.     Force  (fi  Go.  v.  Town  of  Batavia,  99. 

8.  Effect  of  act  of  1861.  Nor  would  the  eighth  section  of  article 
four  of  the  act  of  1861,  in  relation  to  township  organization,  which 
authorizes  the  supervisor  to  call  special  town  meetings  in  llie  absence 
of  the  cleric,  liave  the  effect,  if  such  contingency  happened,  lo  render 
valid  such  an  election  so  called  by  the  supervisor.  The  act  auihoriz- 
ing  the  subscription  being  a  special  act,  the  proceedings  under  it 
must  be  in  conformity  with  its  provisions,  and  the  provisions  of  tlie 
township  organization  act  have  no  application  to  such  a  case.     Ibid.  99. 

9.  Election  called  by  wrong  authority — effect  upon  tlie  bonds.  It  has 
also  been  held,  in  similar  cases,  where  subscriptions  were  made  and 
the  bonds  issued,  but  the  election  was  called  by  a  wrong  authority, 
that  the  bonds,  though  in  the  hands  of  innocent  holders,  were  abso- 
lutely void.     Ibid.  99. 

FaLURE    op    CONSIDERATION. 

10.  On  subscription  to  stock  of  railroad  company — effect  of  a  sale  or 
lease  of  theroad.     See  CONSIDERATION,  2,  3. 

SUPERVISOR  OF  A  TOWN. 

Power  to  employ  counsel. 

1.     To  defend  suits  against  the  toicn.     See  OFFICERS,  1  to  4. 

Power  to  call  an  election. 

3.  In  respect  to  a  subscription  to  stock  of  a  railroad,  and  for  t?ie  issue 
of  bonds  therefor— under  act  of  1857.     See  SUBSCRIPTION,  7. 

SURETY. 

Release  of  surety. 

Extension  of  time  to  the  principal.  An  agreement  by  the  payee  of  a 
promissoiy  note,  with  the  principal  maker,  to  extend  tlie  time  of  pay- 
ment without  a  consideration,  does  not  release  the  surety  from  liabil- 
ity.    Liebbrandt  v.  Myron  Lodge  No.  One,  81. 

TAXES. 

Taxing  foreign  insurance  companies  in  Chicago. 

1.  Repeal  of  the  act  of  1863.  The  fifth  section  of  the  act  of  Febru- 
ary 13,  1863,  entitled  "An  act  to  reduce  the  charter  of  the  city  of 
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Chicago  and  the  several  acts  amendatory  thereof  into  one  act,  and  to 
reyise  the  same,"  which  provides  that  insurance  companies  not  incor- 
porated under  the  laws  of  this  State,  and  doing  business  in  said  city, 
shall  pay  into  the  city  treasury  two  per  cent  of  the  premiums  on  all 
insurance  eifected  in  said  city,  is  repealed  by  section  30  of  the  act  of 
March  10,  1869,  entitled  "An  act  to  incorporate  and  to  govern  fire, 
marine  and  inland  navigation  insurance  companies."  Van Inwagen  v. 
City  of  Chicago,  31. 

2.  And  the  repealing  act  took  from  the  city  the  right  to  sue  for  such 
per  cent  due  on  premiums  by  virtue  of  the  former  act,  prior  to  and  at 
the  time  of  the  repealing  statute,  as  the  repealing  act  contained  no 
clause  saving  such  right,  and  the  same  was  not  a  vested  right.    Ibid.  31. 

Leasehold  interest — personal  PROPEivfY. 

3.  Warehouse  on  railroad  right  of  way.  Grain  warehouses  built  by 
private  individuals  upon  lauds  leased  by  the  Illinois  Central  Railroad 
Company,  along  and  on  the  company's  right  of  way,  intended  for  the 
private  benefit  of  the  lessees,  who  have  the  right  to  remove  the  same 
before  the  termination  of  their  leases,  are  not  the  property  of  the 
railroad  company,  but  personal  property  of  the  lessees,  and  taxable  as 
other  personal  property.     Oilkerson  ei  al.  v.  Brown  et  al.  486. 

Remedy  for  collection  of  taxes. 

4.  The  remedy  by  distress  for  the  collection  of  taxes  is  not  neces- 
sarily exclusive,  but  a  liability  for  taxes  can  be  enforced  by  action  of 
debt.     Town  of  Oeneva  v.  Cole,  397. 

Enjoining  collection  op  a  tax. 

5.  Levied  to  pay  interest  on  municipal  bonds  issued  under  a  void  elec- 
tion.    See- INJUNCTIONS,  4. 

TENDER. 

What  constitutes. 

1.  A  party  having  executed  to  Myron  Lodge  No.  1  of  the  Old  Free 
Order  of  Chaldea  a  certain  promissory  note,  stated  that,  after  the  ma- 
turity of  the  note,  he  oflTered  in  open  lodge  of  said  Order  to  the  said 
lodge  itself,  and  members  present,  to  pay  the  note  and  interest ;  that 
they  then  and  there  refused  to  take  the  money,  and  gave  him  further 
time  without  his  wish,  knowing  that,  at  the  time  he  so  oflered  to  pay 
the  note  and  interest,  he  had  the  money  to  do  it  with :  Hddy  that  an 
offer  to  pay  in  the  manner  stated  did  not  amount  to  a  tender.  Lieb- 
brandt  v.  Myron  Lodge  No.  One,  81. 


fi24  INDEX. 


TRAXPCRIPT  FROM  JUSTICE'S  DOCKET. 

AuTHfiNTICATION  THEREOF. 

1.  WIktc  tlie  certificate  of  a  justice  of  the  peace  to  his  transcript 
was  in  these  words,  "That  the  foregoing  transcript  and  papers  con- 
tain a  fn)]  statement  of  all  the  proceedings  had  before  me,"  although 
not  in  llie  language  of  the  statute,  still  it  is,  in  substance,  suflScieut. 
Smith  et  nl.  v.  Frnzer  et  al.  164. 


TRESPASS. 

Trespass  quare  clausum  fregit. 

What  character  of  possession  will  enable  the  plaintiff  to  maintain  the 
action.    See  POSSESSION,  1  to  4. 

TROVER. 
When  the  proper  remedy.    See  ASSUMPSIT,  1. 

TRUSTS  AND  TRUSTEES. 
When  a  trust  arises  as  to  personalty. 

1.  If  a  contract  in  regard  to  personalty  be  complete  so  far  as  the 
Teudor  is  concerned,  if  he  has  been  paid  all  that  he  was  entitled  to 
and  has  no  claim  upon  the  property  arising  from  the  contract,  and  the 
contract  only  remains  unperformed  to  the  extent  that  the  property  has 
not  been  delivered  to  the  purchaser,  then  the  vendor  would  become  a 
mere  trustee  of  the  property  for  the  benefit  of  the  purchaser.  Parker 
V.  Garrison  et  al.  250. 

Mode  op  establishing  a  trust. 

2.  When  property  is  sold  by  agreement  of  several  interested  par- 
ties to  one  of  their  number,  to  be  held  in  trust  for  protection  of  their 
interests,  their  intention  may  be  shown  by  parol  or  memorandum  in 
writing.    Morgan  v.  Clayton,  35. 

Manner  of  execution. 

3.  A  trust  must  be  executed  within  its  terms.  An  unauthorized 
sale  by  the  trustee  will  be  set  aside  at  the  instance  of  any  injured 
part}'.     Ibid.  35. 

Of  a  proper  purpose  of  a  trust. 

4.  To  defend  the  grantor  on  a  criminal  charge.  A  party  may  convey 
property  to  a  trustee  with  power  to  defend  it  from  litigation,  and  to 
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raise  funds  to  defend  the  grantor  against  a  criminal  cliarge,  or  to  pro- 
cure bail,  and  it  will  be,  if  made  in  good  faith,  valid  against  creditors 
and  others  not  having  prior  liens.  But  a  further  trust  that  it  should 
also  be  held  in  trust  for  the  support  of  the  grantor  and  his  family,  is 
within  tile  statute  of  frauds,  and  is  void  to  that  extent;  and  where  the 
trustee  had  incurred  liabilities  for  the  defense  of  the  grantor  equal  to 
the  fund  in  his  hands,  he  would  be  entitled  to  hold  it  as  against  all 
but  persons  having  prior  liens.     Truiit  v.  Oriffin,  26. 

Church  property. 

5.  How  far  the  doctrines  taught  will  operate  as  a  perversion  of  tJie 
trust.     See  CHURCHES  AND  CHURCH  PROPERTY,  1. 

Preventing  abuse  of  a  trust. 

6.  Jurisdiction  in  chancery  for  that  purpose.     See  CHANCERY,  7. 


VENDOR  AND  PURCHASER. 
Forfeiture  of  contract. 

1.  For  default  in  payment.  Where  a  person  purchases  a  lot  of 
ground  and  receives  a  bond  containing  a  clause  authorizing  a  forfeit- 
ure on  default  in  payment,  and  the  purchaser  sells,  and  receives  the 
pay  for  a  part  of  the  lot,  to  another,  and  on  default  the  contract  is  for- 
feited, and  the  widow  of  the  second  purchaser  afterwards  buys  and 
pays  for  the  whole  lot  and  improves  the  same  :  Hdd,  that  she  did  not 
thereby  become  a  trustee  for  the  first  purchaser.  Anderson  v.  McCar- 
ty  et  al.  64. 

2.  Where  a  title  bond  contains  a  clause  authorizing  the  vendor  to 
declare  the  contract  forfeited  on  non-payment  of  installments  of  the 
purchase  money,  and  notice  is  given  that  a  forfeiture  will  be  declared 
or  payment  enforced,  and  notice  afterwards  given  that  the  vendor 
had  elected  to  declare  a  forfeiture  of  the  contract :  Held,  that  the  con- 
tract was  thereby  forfeited  and  the  vendor  could  again  sell  the  propertj^, 
and  the  first  purchaser  had  lost  all  claim  to  the  property.     Ibid.  64. 

3.  Where  a  title  bond  contains  such  a  clause  and  default  is  made  in 
payment,  a  forfeiture  may  be  declared  by  any  act  on  the  part  of  the 
vendor  wliich  evinces  an  intention  to  declare  a  forfeiture,  and  will 
prevent  the  vendor  from  enforcing  the  contract,  such  as  giving  notice 
that  a  forfeiture  has  been  declared,  offering  to  sell  the  land  to  others, 
or  even  placing  it  on  a  sale  list,  etc.     Ibid.  64. 
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Abandonment  by  purchaser. 

4.  After  notice  of  forfeiture.  Where  a  person  purchases  land  aud 
is  notified  that  it  is  forfeited,  and  offers  to  pay  no  more  purchase 
money,  and  fails  to  pay  taxes  on  the  property  or  to  do  an}^  other  net 
towards  carrying  out  the  purchase,  for  eight  or  ten  years,  it  will  be 
presumed  that  he  had  eiitire]_v  abandoned  the  purchase,  and  it  would 
be  inequitable  to  permit  him  to  come  in  after  that  time,  when  the 
property  had  risen  in  value,  and  large  and  expensive  improvements 
had  been  made  on  it,  and  hold  the  property.  Anderson  v.  McCarty 
et  al  64. 

As  TO  SUBSEQUENT  VENDEE. 

5.  Who  may  question  the  manner  in  which  he  holds.  In  such  a  case, 
the  first  purchaser  can  not  be  heard  to  urge  that  the  second  purchaser, 
being  a  widow,  and  administratrix  of  her  husband's  estate,  had  used 
the  funds  of  the  estate  to  make  the  purchase.  If  that  were  true,  it 
could  only  concern  her  and  her  deceased  husband's  heirs,  and  it  would 
be  for  them  to  adjust  their  equities  between  themselves.     Ibid.  64. 

VERDICT. 

Op  the  mode  op  receiving  a  verdict. 

1.  Upon  the  trial  of  a  cause  in  the  circuit  court,  b}' consent  of  coun- 
sel, the  jury  were  autliorized  to  return  a  sealed  verdict,  and  the  court 
adjovirned;  but  before  the  judge  had  left  his  seat  on  the  bench,  the 
jury,  having  agreed,  were  brouglit  in  and  delivered  an  open  verdict  in 
the  presence  of  the  judge,  clerk  and  plaintiffs  attorney,  in  favor  of 
the  plaintiff,  but  in  the  absence  of  defendant  or  his  counsel,  and  were 
discharged.  Held,  that  it  was  error  thus  to  receive  the  verdict.  City 
of  Chicago  v.  Rogers,  188. 

2.  And  besides,  the  court,  having  adjourned,  could  not  receive  any 
verdict  until  it  was  again  convened.     Ibid,  188. 

Affidavit  op  jurors. 

3.  To  impeach  or  sustain  their  verdict.  ^It  is  the  well  settled  prac- 
tice that,  while  the  court  will  never  receive  affidavits  of  jurors  to  im- 
peach their  verdict,  affidavits  of  jurors  will  be  received  to  support 
their  findings  when  attacked.     City  of  Chicago  v.  Dermody,  431. 

VOID  AND  VOIDABLE. 
Municipal  bonds. 

1.  Qimn  on  subscription  to  stock  of  railroad — election  therefor  caUed 
by  wrong  authority— bonds  mid.     See  SUBSCRIPTION,  9. 

Erroneous  judgment. 

2.  In  attachment— not  void.    See  ATTACHMENT,  3. 
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WARRANTY. 

What  constitutes. 

1.  While  no  particular  form  of  words  is  necessary  to  constitute  a 
warranty,  j'et  there  is  a  distinction  as  to  the  legal  effect  of  expressions 
when  used  in  reference  to  a  matter  of  fact,  and  when  used  to  express 
an  opinion.  When  the  representation  is  positive  and  relates  to  a  mat- 
ter of  fact,  if  relied  on  by  the  purchaser  and  it  induced  the  purcliase, 
it  constitutes  a  warranty;  but  when  tiie  representation  relates  to  that 
which  is  a  matter  of  opinion  or  fancy,  as  the  value  of  a  horse  or  other 
article  of  property,  it  does  not  amount  to  a  warranty  unless  there  are 
other  declarations  which  leave  no  doubt  of  the  intention  to  warrant 
Beed  v.  Hastings,  266. 

2.  The  intention  with  which  the  representation  is  made  is  to  be 
determined  by  the  character  of  the  representation  made,  and  the  object 
to  be  effected  by  it.    Ibid.  2G6. 

WAIVER. 
Waivek  op  objection  to  jurisdiction.    See  JURISDICTION,  4. 

WILLS. 

Bequest  in  lieu  op  dower. 

1.  And  herein,  of  its  duration.  Where  a  man  provided  in  his  will 
that  his  estate  should  not  be  divided  until  his  youngest  child  arrived 
at  the  age  of  twenty-one  years,  and  after  paying  taxes,  repairs,  etc., 
from  the  net  income,  required  his  executors  "to  pay  one-third  thereof 
to  my  wife  till  the  majority  of  my  youngest  child,  which  one-third  is 
to  be  for  her  do\A{er  in  my  estate,"  the  balance  of  such  income  to  be 
divided  equal]}^  among  his  children  until  the  youngest  became  twenty- 
one  years  of  age :  Held,  that  this  provision  was  given  for  and  in  lieu 
of  the  dower  of  the  widow  in  the  personal  estate,  and  that  it  ceased  at 
the  death  of  the  widow ;  that  it  was  not  a  bequest  that  was  to  run  till 
the  j'oungest  child  became  twenty-one  years  of  age,  if  she  should  die 
before  that  time.     Tliompson  v.  Mason  et  al  208. 

Election  op  the  widow. 

2.  WitJiin  what  time.  Where  the  will  contained  this  clause,  "at  the 
majority  of  the  youngest  child — and  by  majority  I  mean  the  age  of 
tvventj''-one  years,  and  not  before — ^my  estate  is  to  be  divided  into 
eight  equal  parts.  One  undivided  eightli*!  give  and  bequeath  to  my 
wife,  Mary  E.  Starkweather,  to  have  and  to  hold  to  her,  her  heirs  and 
assigns  forever,  provided  she  then  elects  to  receive  the  same  in  lieu 
of  dower  in  my  estate;  provided,  however,  that  my  wife  is  not  re- 
quired to  elect  whether  she  will  accept  the  eighth  under  this  will  in 
lieu  of  dower  until  the  time  for  partition  of  my  estate  under  this,  my 
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will,"  and  the  widow  elected  to  take  under  the  will,  witliin  the  time 
prescribed  thereby,  and  made  her  will  affirming  the  election,  and  dis- 
posing of  the  pi'operty  she  had  taken  under  her  husband's  will:  Held, 
that  she,  by  electing  to  take  under  the  will,  became  invested  with  the 
absolute  title  to  the  eighth  part  bequeathed  to  her;  that  the  devise 
was  not  on  the  condition  that  she  should  elect  at,  and  not  before,  the 
time  for  the  partition.  By  the  will,  she  had  until  that  time  to  make 
her  election.      Tliompson  v.  Mason  et  al.  208. 

WITNESSES. 

Competency. 

1.  When  the  wife  may  testify  in  a  suit  broitght  by  the  husband — under 
act  0/1867.  In  an  action  against  a  carrier  to  recover  for  the  loss  of 
goods,  where  the  suit  relates  to  the  wearing  apparel  and  ornaments  of 
the  wife,  and  a  suit  is  brought  by  tl)e  husband  to  recover  for  their 
loss — as  the  wife  was,  at  common  law,  virtuallj^  the  owner  of  such 
goods,  and  could  only  be  divested  of  such  ownership  by  their  sale,  or 
gift  to  another  by  the  husband,  she  is  interested  in  the  property  in 
suit  so  as  to  render  her  a  competent  witness  in  such  suit,  under  the 
exception  to  the  5th  section  of  the  act  relating  to  the  competency  of 
witnesses,  whicli  declares  that,  where  the  suit  relates  to  the  separate 
property  of  the  wife,  eitlier  may  be  a  witness.  Northern  Line  Packet 
Co.  V.  Shearer,  263. 

2.  Mortgagor  as  a  icitness  to  prove  a  defense  as  against  the  administra- 
tor of  a7i  assignee.  Where  a  man  and  his  wife  executed  a  mortgage  ou 
real  estate  to  secure  a  note,  and  the  mortgagee  assigned  the  note  and 
mortgage,  and  the  assignee  died,  and  his  administrator  filed  a  bill  to 
foreclose  the  mortgage,  the  mortgagors  were  not  competent  witnesses 
to  prove  a  defense,  as  they  were  not  embraced  in  the  statute  render- 
ing parties  competent  witnesses.     Stevens  et  al.  v.  Hay,  Admr.  399. 

Impeachment  of  a  witness. 

3.  Wfiere  one  of  two  plaintiffs  testifies  against  the  other.  In  a  suit  in 
the  names  of  two  for  the  use  of  one  of  them,  in  which  the  one  not 
having  interest  testified  against  hisco  plaintiff,  it  is  competent  to  con- 
tradict or  impeach  him  by  otlier  witnesses.  Carey  v.  Henderson  et  al. 
378. 

4.  A  witness  called  to  impeach  the  general  characterof  another  for 
truth  and  veracity,  should  be  asked  if  he  is  acquainted  with  the  gen- 
eral character  of  the  witness,  in  his  neighborhood,  for  truth  and  ver- 
acitji-,  and  he  aaust  answer  in  the  affirmative  before  he  can  testifj'  as 
to  his  character  as  to  truth;  out  although  he  nia}^  be  asked  as  to  his 
character  before  he  has  stated  he  knows  it,  there  can  arise  no  harm 
when  he  answers  he  does  not  know  how  the  neighbors  regard  the 
witness  in  reference  to  his  truthfulness.     Foulk  v.  Eckert,  318. 
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5.  In  such  a  case,  it  is  improper  for  the  witness  to  volunteer  testi- 
mony unfavorable  to  the  character  of  the  witness  sought  to  be  im- 
peached, but  that  will  not  reverse  as  it  was  not  called  for,  and  the 
adverse  party  did  not  move  to  exclude  it  from  the  jury;  but  had  it 
been  asked,  and  had  the  court  failed  to  exclude  the  evidence,  it  would 
have  been  error.     Foulk  v.  Eckert,  318. 

Credibility. 

6.  Jury  to  determine.  The  question  whether  the  witness  is  entitled 
to  belief,  is  for  the  jury  to  determine.  Valamdschoot  v.  Adcvms,  368; 
Carey  v.  Henderson  et  al.  378. 
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